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Section  I. 

THE  last  mode  of  conveying  real  property  is  by  devise,  or  dis-  Origin  of  de- 
•        1  •  )     1  -11  1  J.    i       vises. 

position  contained  in  a  person  s  last  will  and  testament,  to 
take  place  at  the  death  of  the  devisor.  The  word  devisa,  devise, 
appears  to  be  derived  from  divide,  and  originally  meant  any 
kind  of  division  or  distribution  of  property.  But  it  was  used 
to  denote  a  will  or  testament  so  early  as  in  the  time  of  Glanville, 
who  says.  Potest  etiim  quilihet  homo,  majoribus  debitis  nou 
involutus,  de  rebus  suis,  in  injirmitate  sua  rationabilem  devisam 
focere. 

2.  It  is  generally  agreed  that  the  power  of  devising  lands  iinst.  iii.b. 
existed  in  the  time  of  the  Saxons ;  (a)  but  upon  the  establish-  2  in'st"?. 
ment  of  the  Normans  it  was  taken  away  as  inconsistent  with  ^^"ghtsTen. 
the  principles  of  the   feudal   law ;  and  although   many  of  the 
restraints  on  alienation  by  deed  were  removed  before  Glanville  Tit.  32.  c.  1. 
wrote,  yet  the  power  of  devising  lands  was  not  allowed  for  a 
long  time  after;  partly  from  an  apprehension  of  imposition  on 
persons  in  their  last  moments  ;  and  partly  on  account  of  the 
want  cf  that  public  noioriety  which  the  common  law  requires 

(rt)  The  will  of  King  Alfred  is  preserved  in  a  Register  of  the  Abbey  of  Newmiuster, 
and.  has  been  lately  printed  at  Oxford. 

B    2 
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in  every  transfer  of  real  property.  It  is  therefore  said,  in  the 
same  chapter  of  Ghinville  from  which  the  passage  in  the  pre- 
ceding section  is  taken,  which  relates  to  personal  property  only, 
that  no  one  could  dispose  of  his  lands  by  will.  De  hcereditate 
vera  nihil  in  ultima  volu/itate  disponere  potest. 

Lit.  s.  167.  3.  The  power  of  devising   continued  however  as   to   socage 

lands,  situated  in  cities  and  boroughs,  and  also  as  to  all  lands 
in  Kent,  held  by  the  custom  of  gavelkind  ;  and  as  the  ancient 
Saxon  laws  are  supposed  to  have  remained  unaltered  in  Kent, 
this  is  an  additional  proof  that  lands  were  generally  devisable  in 
the  time  of  the  Saxons. 

Tit,  11.  c.  2,  4_  We  have  seen  that  a  power  of  devising  lands  was  indi- 

rectly acquired  by  means  of  the  invention  of  uses,  and  this 
power  appears  to  have  been  not  only  allowed  by  the  crown  and 
the  legislature,  but  even,  in  some  particular  instances,  to  have 
received  their  sanction  ;  for  by  the  statutes  7  Hen.  7.  c.  3.  and 
14  and  15  Hen.  8.  c.  14.  persons  who  were  in  the  King's  service 
in  the  wars  were  allowed  to  alien  their  lands  for  the  performance 
of  their  wills,  without  licence,  or  fine  for  alienation. 

5.  The  practice  of  devising  the  use  of  lands  carried  the  power 
of  disposing  of  real  property  much  further  than  was  consistent 
with  the  nature  of  tenures.  It  tended  to  deprive  the  lords  of 
their  wardships,  profits  of  marriages,  and  reliefs  ;  and  the  King 
of  his  primer  seisin,  livery,  and  fines  for  alienation;  which  con- 
stituted a  considerable  part  of  the  ancient  revenue  of  the  crown. 
This,  together  with  many  other  inconveniences  that  flowed  from 

Idem.  the  doctrine  of  uses,  was   removed   by  the  statute  27  Hen.  8. 

which  uniting  the  legal  seisin  of  the  land  to  the  use,  effectually 
took  away  the  power  of  devising. 

Statutes  of  6.  The  inconveniences  which  attended   this  restraint  on  the 

disposition  of  lands  by  devise,  induced  the  legislature,  in  a  few 
years  after,  to  give  to  every  proprietor  of  land  a  power  to  devise 
a  portion  of  it.  For  this  purpose  an  act  was  passed,  32  Hen.  8. 
intituled,  "  The  Act  of  Wills,  Wards,  and  Primer  Seisins,"  re- 
citinii,  that  persons  of  landed  property  could  not  conveniently 
maintain  hospitality,  nor  provide  for  their  families,  the  educa- 
tion of  their  children,  or  payment  of  their  debts,  out  of  their 
goods  and  moveables  ;  it  therefore  enacts,  that  all  and  every 
person  and  persons,  having  manors,  lands,  tenements,  or  here- 
ditaments, may  give  and  dispose  of  them,  as  well  by  last  will 


wills. 
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and  testament  in  writing,  as  by  any  act  executed  in  their  life- 
time in  the  following  manner:  if  they  held  in  socage,  they 
might  devise  the  whole  ;  and  if  they  held  of  the  King,  or  of 
any  other  person,  by  knight  service,  they  might  devise  two 
parts,  or  as  much  as  should  amount  to  the  yearly  value  of  two 
parts  in  three,  in  certainty,  and  by  special  divisions,  so  as  it 
might  be  known. 

7.  By  the  stat.  34  and  35  Hen.  8.  c.  5.  intituled  "The  Bill 
concerning  the  Explanation  of  Wills,"  reciting  that  several 
doubts,  questions,  and  ambiguities  had  risen  upon  the  statute 
32  Hen.  8.  it  was  enacted,  (s.  3.)  that  the  words,  estate  of  in- 
heritance, used  in  that  statute,  should  mean  only  an  estate  in 
fee  simple.  And  it  was  further  enacted,  (s.  4.)  "  That  all  and 
singular  person  and  persons  having  a  sole  estate  or  interest  in 
fee  simple,  or  seised  in  fee  simple,  in  coparcenary,  or  in  common 
in  fee  simple,  of  and  in  any  manors,  lands,  tenements,  rents,  or 
other  hereditaments,  in  possession,  reversion,  or  remainder,  or  of 
rents  or  services  incident  to  any  reversion  or  remainder,  shall 
have  full  and  free  liberty,  power,  and  authority  to  give,  dispose, 
will,  or  devise  to  any  person  or  persons,  (except  bodies  politic 
and  corporate)  by  his  last  will  and  testament  in  writing,  as 
much  as  in  him  of  right  is  or  shall  be,  all  his  said  manors,  lands, 
tenements,  rents,  and  hereditaments,  or  any  of  them,  or  any 
rents,  commons,  or  other  profits  or  commodities  out  of,  or  to  be 
perceived  of  the  same,  or  out  of  any  parcel  thereof,  at  his  own 
free  will  and  pleasure." 

8.  Under  the  authority  of  the  above  statutes,  no  more  than 
two-thirds  of  lands  held  by  knight  service,  either  of  the  King, 
or  of  a  subject,  could  be  devised ;  but  in  consequence  of  the 
abolition  of  military  tenures,  and  the  conversion  of  knight 
service  and  all  the  other  old  modes  of  holding  lands  into  com- 
mon socage,  the  operation  of  these  statutes  was  extended  to  all 
freehold  estates  in  fee  simple. 

9.  The  statutes  of  wills  beino;  in  the  affirmative,  were  held  not  i  Inst,  in 

.   .  .  n.  4. 

to  take  away  the  custom  of  devising ;  and  formerly  it  was  of  3  Rgp.  35 
importance,  in  many  cases,  to  resort  to  the  custom  of  devising, 
as  being  most  beneficial  for  the  devisee.  But  now  the  two 
powers  being  assimilated  and  made  for  the  most  part  com- 
mensurate, it  can  seldom  happen  that  it  should  be  necessary  to 
call  in  aid  the  power  by  custom  ;  though  it  is  possible,  as  where 


6  Title  XXXVIII.    Devise.    Ch.  I.  s.  9—14. 

the  custom  enables  an  infant  of  fourteen,  or  a  feme  covert,  to 
devise  lands. 

Nature  of  a  de-        10.  The  idea  of  a  devise  of  land  was  evidently  taken  from 

statutes.  the  Testament  of  tlie  Roman  law,  which  w^as  at  all  times  allowed 

in  England  with  respect  to  personal  property.  But  the  power 
of  devising  lands  being  given  by  positwe  statutes,  is  only  co-ex- 
tensive with  the  words  of  those  statutes.  A  devise  is  therefore 
founded  on  difierent  principles,  and  governed  by  different  rules, 
from  a  testament,  which,  in  the  English  law,  is  only  an  instru- 
ment to  transmit  personal  property  ;  for  a  devise  is  considered, 
not  so  much  in  the  nature  of  a  testament,  as  of  a  conveyance 
declaring  the  uses  to  which  the  land  shall  be  subject  after  the 
death  of  the  devisor. 

11.  The  word  testament,  in  the  Roman  law,  was  applied  only 
to  dispositions  which  contained  the  institution  or  appointment 
of  an  heir,  who  was  to  take  all  the  property  of  the  testator;  and 
the  Roman  lawyers  observe  that  a  testament  might  be  made  in 
five  words — Quincjue  verbis  potest  quis  facei^e  testamentum,  ut 
dicat,  Lucius  Titius  mihi  hceres  esto.  All  other  dispositions,  in 
which  there  was  no  heir  named,  were  called  codicils,  or  dona- 
tions in  contemplation  of  death  ;  but  the  English  law  does  not 
admit  of  these  distinctions,  for  a  devise  does  not  necessarily  imply 
the  appointment  of  a  general  heir,  or  a  disposition  of  all  the 
testator's  lands,  but  only  those  which  are  particularly  mentioned  ; 
and  the  residue  descends  to  the  heir,  as  if  no  such  partial  devise 
had  been  made. 

Tit.  32.  c.  17.  12.  It  has  been  already  stated  that  wills  made  in  execution  of 
powers  are,  in  fact,  appointments  of  uses ;  but  still  that  they 
have  all  the  essential  qualities  of  wills,  or  devises  of  land. 

A  codicil.  13.  A  codicil,  of  which  the  name  only  is  taken  from  the 

Roman  law,  is  a  supplement  to  a  devise,  or  an  addition  made  by  a 
testator  to  his  will,  and  of  which  it  is  considered  as  a  part,  being 
intended  to  alter  or  explain,  or  to  make  some  addition  to,  or  sub- 
traction from,  the  former  dispositions  of  the  testator. 

14.  A  person  may  therefore  make  several  wills  of  different 
parts  of  his  lands,  or  of  distinct  estates  and  interests  therein. 
He  may  also  make  several  codicils,  altering,  explaining,  adding 
to,  or  substracting  from  what  was  before  devised ;  or  devising 
a  part  of  his  estate  not  disposed  of  by  any  former  will  or  codicil ; 
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and  the  law  will  annex  such  codicil  or  codicils  to  his  will,  and 
consider  the  whole  as  one  instrument. 

15.  The  law  has  not  prescribed  any  particular  form  in  which  a  No  particular 

.  .         ,  I'll       ioTXti  necessary. 

will  or  codicil  must  be  made  :  so  that  any  wntmg  by  which  the 
intention  of  a  person  appears  to  give  or  dispose  of  his  lands, 
after  his  decease,  though  in  the  form  of  a  deed,  will  be  con- 
sidered as  a  good  devise. 

16.  C.  Witham,  by  indenture  made  between  him  of  the  one  Hickson  r. 

•'  ,,-,..         Witham, 

part,  and    Orbel  and   Skin  of  the  other  part,  declared  his  in-  Finch  R.  195. 
tention  to  raise  portions  for  his  children,  and  to  pay  his  debts ;  p^oudJ^* 
and  thereby  settled  his  lands  on  Orbel  and  Skin,  in  trust  to  sell  1  ^i"'^-  ^^'• 
the  same,  Sec,  and  made  them  executors,  to  the  uses  aforesaid  ; 
and  signed,  sealed,  published,  and  declared  this  to  be  his  last  ciymer  v. 
will  in  the  presence  of  several  witnesses.  The  Court  of  Chancery  iBiack.K.345. 
declared  this  to  be  a  good  will. 

17.  In  a  modern  case,  which  will  be  stated  hereafter.  Lord  Habergham  t. 

Vincent. 

Loughborough,  Mr.  J.  Buller,  and  Mr.  J.  Wilson  held  that  a  5T.  R.  92. 
deed  poll,  which  was  intended  to  operate  after  the  death  of  the  204.^^ 
person  who  made  it,  and  who  had  already  published  his  will,  to 
which  it  referred,  should  be  considered  as  a  codicil. 

18.  In  the  case  of  a  devise  of  lands,  the  freehold  is  transferred  A  devise  trans- 

fers  tliG  free- 

to  the  devisee  before  entry  ;  and  he   may  enter   without  the  hold. 

assent  of  the  devisor's  heir,  to  whom  nothing  descends.     If  the  ^  ^^l\.^.,  r.'  n. 

devisor's  heir  should  enter  on  the  lands  devised,  the  devisee  may 

bring  an  ejectment  against  him,  which,  however,  is  his  only 

remedy.     And  those  to  whom  lands  are  given  by  devise  are  said 

to  take  in  the  nature  of  purchasers  ;  though  the  bounty  of  the 

testator  is  the  only  consideration  supposed  in  a  will.     But  it  is 

settled  that  a  devisee  may  disagree  to,  and  disclaim  a  devise;  in  infra,  c.  8. 

which  case  nothing  will  vest  in  him. 

19.  A  devise  imports  a  consideration  in  itself;  consequently  And  imports  a 

.  .  .     -  consideration. 

there  cannot  be  a  resulting  use  upon  it ;  nor  can  it  be  averred  to  Tit.  6.  c.  4. 

be  to  the  use  of  any  other  but  the  devisee.     It  is  for  this  reason  ^^^  j^^  4 

that  a  devise  of  lands  cannot  be  averred  at  law  to  be  a  bar  to 

dower,  jointure,  or  any  other  right  or   interest   to  which  the 

devisee  may  be  entitled.     It  has,  however,  been  stated,  that  in 

equity  a  devise  is  sometimes  considered  as  a  satisfaction  ;  and  it 

should  be  observed  that  a  will  does  not  defeat  a  prior  voluntary  tu.  32.  c.28, 

conveyance. 
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20.  Soon  after  the  statute  of  wills,  it  was  found  that  the 
power  of  devisinj^  was  attended  with  some  very  material  incon- 
veniences ;  for  creditors  by  bond  or  other  specialty,  which 
affected  the  heir,  provided  he  had  assets  by  descent,  were  de- 
frauded of  their  securities  ;  not  having  the  same  remedy  against 
the  devisee  of  their  debtor.  But  by  the  statute  3  Will,  and 
Mary,  c.  14.  it  is  enacted,  (s.  2.)  that  all  wills  and  testaments 
shall  be  deemed  and  taken,  only  as  against  creditor  or  creditors 
by  bond  or  other  specialty,  in  which  the  heirs  are  bound,  their 
heirs,  successors,  executors,  administrators,  and  assigns,  to  be 
fraudulent  and  utterly  void.  [By  the  third  section  creditors 
were  empowered  to  bring  their  actions  against  the  heir  and 
devisee ;  and  by  the  fourth  section  it  was  provided  that  devises 
for  payment  of  debts  or  portions  for  the  child  or  children  of  any 
person  (other  than  the  heir  at  law)  in  pursuance  of  contracts 
before  marriage  should  be  valid. 

21.  There  were  some  cases  of  hardship  for  which  the  above 
statute  did  not  supply  a  remedy :  if  there  happened  to  be  no 
heir,  the  creditor  could  not  bring  his  action  against  the  devisee; 
and  it  was  decided  that  the  statute  only  applied  to  those  cases 
of  specialty  debts,  for  which  actions  of  debt  could  be  brought, 
namely,  for  sums  certain,  but  that  it  gave  no  remedy  for  damages 
for  breach  of  covenants  or  contracts  under  seal. 

22.  The  statute  of  1  Will.  4.  c.  47.  repeals  the  above  statute 
and  substitutes  other  enactments  in  its  stead  :  by  this  statute, 
as  we  have  before  noticed,  the  devisee  is  placed  in  the  same 
situation  as  the  heir,  and  the  creditor  may  proceed  against  the 
devisee,  or  the  devisee  of  such  devisee,  and  not  only  in  respect  of 
bonds  and  covenants  for  sums  certain,  but  of  all  other  special- 
ties. The  fifth  section  enacts  the  proviso  sect.  4.  of  the  statute 
of  Will,  and  Mary,  omitting  the  words,  "  other  than  the  heir 
at  law."] 

23.  Mr.  Fonblanque  has  observed,  that  in  consequence  of 
the  fourth  section  of  the  statute  of  Will,  and  Mary,  bond  and 
other  specialty  creditors,  whose  demands  do  in  their  nature 
affect  the  lands,  are  still  liable  to  be  prejudiced  by  the  right  of 
their  debtor  to  devise  his  real  estate  ;  for  if  he  devise,  subject  to 
the  payment  of  his  debts,  his  simple  contract  creditors  will  by 
such  devise  be  entitled  to  be  paid  pari  passu  with  his  bond  or 
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specialty  creditors  ;  because  in  conscience,  their  debts  are  to  be 
equally  favoured,  being  equally  due. 

24.  A  case  has  been  already  stated  in  which  it  was  determined  Kynaston  v. 

•'  1  1      •         Clarke, 

that  an  estate  in  reversion  is  within  this  statute;  that  a  devise  Tit.  17.  s.  31. 
of  the  reversion  by  the  heir  of  the  obligor,  is  also  within  the  act ; 
and  that  in  such  a  case  the  lands  are  liable. 

25.  Persons  who  claim  lands  under  a  will,  having  the  law  on  Devisees  en- 

^  .  titled  to  aid  m 

their  side,  are  entitled,  as  against  the  heir  of  the  devisor,  to  the  equity. 
aid  and  assistance  of  a  court  of  equity,  for  a  discovery  of  the  Newcastle  v. 

,  ,      •       ,  ill  Pelham,  3  Bro. 

deeds  and  writings  relating  to  the  estate  devised,  and  to  have  parl.  Ca.  460. 
them  delivered  up,  as  following  the  lands.  This  course  of  pro- 
ceeding is  said  arguendo  to  be  founded  on  the  highest  reason  ; 
for  otherwise  all  wills  of  land  might  be  disappointed,  and  the 
heir  at  law,  by  obtaining  possession,  and  getting  the  deeds  into 
his  custody,  unless  compelled  to  discover  and  produce  them,  in 
order  to  make  out  the  title  of  the  devisee,  might  defend  himself 
at  law,  by  setting  up  prior  incumbrances,  and  by  that  means 
prevent  a  legal  trial  of  the  validity  of  the  will,  and  totally  frus- 
trate the  intention  of  the  testator. 

26.  A   devisee   is    also  entitled,  in  equity,   to  have  any  in-  Tit.  15. c.  4. 
cumbrance  which  may  be  on  the  devised  estate  paid   off  for  his 
benefit. 

27.  A  will  of  freehold  lands  need  not  be  proved  in  the  Eccle-  A  will  of  lands 

need  not  be 

siastical  Court;    although  that  is  usually  done,  because  most  proved  in  the 

wills  of  land  contain  also  a  disposition  of  personal   estate;  for  Court. 

the  probate  of  such  a  will  cannot  be  given  in  evidence,  because 

the  proceedings,  so  far  as  they  relate  to  freehold  interests  in  land, 

are  coram  rion  judice ;  the  Ecclesiastical  Courts  having  no  power  Cro.  Car.  296. 

u  •  .  346. 

to  authenticate  such  inslruments.  4  Burn's  Ecc. 

28.  It  is  therefore  frequently  necessary  to  produce  the  original  ^^^^'  i^^* 
will,  and  for  that  purpose  to  get  it  out  of  the  Ecclesiastical 

Court,  in  which  it  was  proved  ;  and  in  such  a  case,  an  applica-  \  ,^'''•627. 

'  '  4Bro.C.C.47o. 

tion  must  be  made  to  the  Court  of  Chancery  for  an  order  to  have 
the  will  delivered. 

29.  This  principle  does  not,  however,  apply  to  wills  of  chattels 
real,  or  terms  for  years,  because  they  vest  in  executors ;  conse-  Tit.  8. 
quently  they  must  be  proved  in  the  Ecclesiastical  Court,  having 
jurisdiction  where  the  lands  lie. 

30.  By  the  statute  2  and  3  Ann.  c.  4.  s.  20.  it  is  enacted,  that  But  may  be  re- 

"^  gistered. 


10  Title  XXXVIII.    Devise.    Ch.  I.  .s.  30—33. 

Vide  Tit.  32.       all  memorials  of  wills  ihat  shall   be  leijistered,  of  any  lands  in 
c   28  . 

the  West  Riding  of  the  county  of  York,  within  the  space  of  six 
months  after  the  death  of  every  respective  devisor  dying  in 
England  or  Wales,  or  within  the  space  of  three  years  after  the 
death  of  every  devisor  dying  abroad,  shall  be  as  valid  and 
effectual  against  subsequent  purchasers,  as  if  the  same  had  been 
registered  immediately  after  the  death  of  such  devisor. 

31.  By  the  next  section  it  is  provided,  that  in  case  the  de- 
visees, by  reason  of  the  contesting  of  such  wills,  shall  be  disabled 
to  exhibit  a  memorial  for  the  registry  thereof  within  the  times 
before  limited ;  then  and  in  such  case  the  registry  of  the 
memorial  within  the  space  of  six  months  next  after  the  at- 
tainment of  the  will,  or  a  probate  thereof,  or  removal  of  the 
impediment,  shall  be  a  sufficient  registry  within  the  meaning  of 
the  act. 

32.  By  the  statute  6  Ann.  c.  35.  s.  14.  the  same  provision  is  made 
for  registerinor  wills  of  lands  in  the  East  Riding  of  Yorkshire,  as  in 
the  above  act ;  and  by  the  next  section  it  is  provided,  that  in 
case  the  devisee,  by  reason  of  the  contesting  such  will,  or  other 
inevitable  difficulty,  without  his  wilful  neglect  or  default  shall 
be  disabled  to  exhibit  a  memorial  for  the  registry  thereof  within 
the  times  limited,  and  that  a  memorial  shall  be  entered  in  the 
office  of  such  contest  or  other  impediment,  within  six  months 
after  the  decease  of  the  devisor  who  shall  die  within  the  king- 
dom of  Great  Britain,  or  within  three  years  after  the  decease  of 
such  person  who  shall  die  beyond  sea ;  then  and  in  such  case 
the  registry  of  the  memorial  of  such  will  within  six  months  after 
the  attainment  of  such  will,  or  a  probate  thereof,  or  removal  of 
the  impediment,  shall  be  a  sufficient  registry  within  the  meaning 
of  this  act. 

33.  By  the  statute  7  Ann.  c.  20.  s.  8.  the  same  provision  is 
made  for  registering  wills  of  lands  in  the  county  of  Middlesex, 
as  in  the  stat.  2  and  3  Ann. ;  and  it  is  provided,  (s.  9.)  that  if 
the  devisee  by  reason  of  the  concealment  or  suppression,  or  con- 
testing such  will,  or  other  inevitable  difficulty,  shall  be  disabled 
to  exhibit  a  memorial  for  the  registry  thereof  within  the  times 
limited,  and  that  a  memorial  shall  be  entered  in  the  office  of 
such  contest  or  other  impediment,  within  two  years  after  the  death 
of  such  devisor,  dying  in  Great  Britain,  or  four  years  after  the 
death  of  such  person,  dying  beyond  sea ;  then  and  in  such  case 
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the  registry  of  the  memorial  of  such  will  within  six  months  after 
its  attainment,  or  a  probate  thereof,  or  removal  of  the  impedi- 
ment, shall  be  a  sufficient  registry  within  the  meaning  of  the 
act:  provided  that  in  case  of  any  concealment  or  suppression  of 
any  will  or  devise,  any  purchaser  shall  not  be  disturbed  or  de- 
feated in  his  purchase,  unless  the  will  be  actually  registered 
within  five  years  after  the  death  of  the  devisor. 

34.  By  the  statute  8  Geo.  2.  c.  6.  s.  15.  the  same  provision  is 
made  for  registering  wills  of  lands  in  the  North  Riding  of  York- 
shire, as  in  the  stat.  2  &,  3  Ann.  ;  and  it  is  provided,  (s.  IG.)  that 
in  case  the  devisee,  by  reason  of  the  contesting  such  will  or 
other  inevitable  difficulty,  shall  be  disabled  to  exhibit  a  memorial 
within  the  times  limited,  and  that  a  memorial  shall  be  entered 
in  the  office  of  such  contest  or  impediment,  within  six  months 
after  the  decease  of  such  devisor,  dying  in  Great  Britain,  or 
three  years  after  the  death  of  such  person,  dying  beyond  sea ; 
then  and  in  such  case  the  registry  of  the  memorial  of  such  will 
within  six  months  after  its  attainment,  or  a  probate  thereof,  or  re- 
moval of  the  impediment,  shall  be  a  sufficient  registry  within  the 
meaning  of  the  act :  and  it  is  provided  by  the  next  section,  that  in 
case  of  any  concealment  or  suppression  of  any  will  or  devise,  no 
purchaser  or  purchasers  for  valuable  consideration  shall  be  defeated 
or  disturbed  in  his  or  their  purchase,  nor  any  judgment  or  sta- 
tute creditor  shall  be  defeated  of  their  debts,  by  any  title  made 
or  devised  by  such  will,  unless  the  will  be  actually  registered 
within  three  years  after  the  death  of  the  devisor. 
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CllAF.    U. 


Wlio  nidij  Devise,  and  lo  ivhum. 


Sect.     1.  Who  jyiny  Derise. 

2.  The  King. 

3.  The  Queen. 

4.  Whu  are  disabled  from  De- 

vising. 

5.  In/ants. 

7.  Married  Women. 
9.  Idiots  and  Lunatics, 
10.  Removal  of  Disabilities  has 
no  Effect. 


Sect.  1.5.  To  ichom  Lands  may  be  de- 
xrised. 
16.  Unborn  Infants. 

18.  Married  Women. 

19.  Aliens. 

20.  Bastards. 

21.  Persons  uncertain. 

22.  Bodies  Politic  cannot  be  De- 

visees. 

23 .  Devisees  must  submit  to  the 
whole  Will. 


Who  may  de- 
vise. 


The  king. 


Section  I. 

To  the  validity  of  every  devise,  it  is  necessary  that  there  should 
be  a  devisor  capable  of  disposing  of,  and  a  devisee  or  devisees 
capable  of  taking  the  lands  devised.  With  respect  to  the  persons 
who  are  capable  of  devising,  all  those  who  have  a  power  of  dispos- 
ing of  their  real  estates  by  any  conveyance  inte}-  vivos,  may  dis- 
pose of  thera  by  will. 

2.  It  is  stated  in  Brooke's  Ab.  Tit.  Prerogative,  5.  to  have 
been  laid  down  by  Fortescue  in  35  Hen.  6.  that  the  King  could 
not  devise  land  by  his  testament ;  but  it  appears  from  the  Rolls 
of  Parliament,  that  the  kings  of  England  were  in  the  practice  of 
conveying  lands  to  trustees,  to  the  use  of  their  wills ;  and  it  has 
been  enacted,  by  a  modern  statute,  39  &  40  Geo.  3.  c.  88.  s.  4. 
that  his  Majesty,  his  heirs  and  successors,  may,  by  will,  devise 
any  manors,  messuages,  lands,  tenements,  and  hereditaments, 
purchased  by,  or  which  shall  come  to  his  Majesty,  his  heirs,  or 
successors,  out  of  any  monies  issued  and  applied  for  the  use  of 
his  or  their  privy  purse,  or  with  any  other  monies  not  appro- 
priated to  any  public  service ;  or  any  manors,  8cc.  which  have 
come  to  his  Majesty,  or  shall  come  to  him,  his  heirs,  or  succes- 
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sors,  by  gift,  devise,  or  descent,  or  otherwise,  from  any  of  his  or 
their  ancestors,  or  any  other  person  or  persons,  not  being  kings 
or  queens  of  this  realm. 

3.  The  same  statute,  s.  8.  after  reciting,  that  by  the  law  of  The  queen  con- 

sort* 

England,  the  Queen  consort,  wife  of  the  King,  was  capable  of 
taking,  granting,  or  disposing  of  property,  as  if  she  were  afeme 
sole  ;  but  that  doubts  arise,  how  far  this  capacity  of  granting  or 
disposing  of  property  extended  ;  and  especially  whether,  during 
the  life  of  the  king  her  husband,  it  included  the  power  of  de- 
vising and  bequeathing  by  last  will  and  testament ;  and  reciting 
that  his  Majesty  was  desirous  that  her  Majesty,  during  the 
King's  life,  should  have  full  power,  by  her  last  will  and  testa- 
ment, to  dispose  of  any  manors,  messuages,  lands,  tenements, 
and  hereditaments,  purchased  by  or  in  trust  for  her  Majesty,  or 
which  should  thereafter  vest  in  her  Majesty,  or  in  any  person  in 
trust  for  her,  as  fully  as  if  she  were  sole  and  unmarried  ;  it  is 
enacted,  that  it  shall  be  lawful  for  her  Majesty,  by  her  last  will 
and  testament  in  writing,  attested  by  three  or  more  witnesses, 
to  dispose  of  such  estates  as  she  is  authorized  by  that  statute  to 
grant  by  deed  ;  and,  by  the  9th  section,  the  like  power  is  given  vide  Tit.  32. 
to  all  future  queens. 

4.  With  respect  to  the  persons  who  are  disabled  from  devising  Who  are  dis- 

'  ^  ...  abled  from 

lands,  the  statute  of  wills  mentions  four  personal  disqualifications  devising. 
to  the  power  of  devising. 

5.  The  first  of  these  is  infancy  ;  and  therefore  persons  under  Infants. 
the    ao-e   of  twenty-one  years  are  incapable  of  devising    their 
lands.     But  if  there  be  a  local  custom  that  lands  and  tenements, 
within  a  certain  district,  shall  be  devisable  by  all  persons  of  the 

age  of  fifteen  years  or  upwards,  a  devise  of  such  lands  by  an 
infant  of  fifteen  will  be  good. 

G.  An  infant  may  devise  the  guardianship  of  his  child,  by  Bedell  i-.  Con- 

.        ^         ^  ^  1-1  1  stable,  Vaugh. 

virtue  of  the  statute   12  Cha.  2.  c.  24.  ;  and  it  has  been  con-  177. 
tended,  that  such   a  disposition  will  draw  after  it  the  land,  as 
incident  to   the    guardianship;    but  this   point   has   not   been 
determined. 

7.  Married  women  are  also  expressly  disabled  by  the  statute  Married  wo- 

...        I  T-.  -1  men. 

of  wills  from  devising  their  lands.     But  married  women  are  now 
frequently  enabled   to  dispose  of  lands  by  wills,  operating  as  Tit.  32.  c.  13. 
appointments  under  powers  contained  in  conveyances  to  uses. 

8.  A  woman  whose  husband  has  abjured  the  realm,  or  who  i  Inst.  133.  a. 

3  Bulst.  188. 
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Portland  i.         lias   been  banished  for  life  by  act  ot"  parliament,  may    in  all 

2  Vern.  104.       things  act  as  ^  feme  sole  ;  and  may  therefore  make  a  will  of  her 

lands. 
Idiots  and  luna-       9.  The  two  Other  disabilities  which  are  expressly  mentioned  in 

the  statute  of  wills  are  idiocy  and  nonsanc  memory  or  lunacy. 
.,..  p       But  it  should  be  observed,  that  every  person  who  makes  a  will 

t.  Parntiier,       is  presumed  to  be  of  sound  understandino;,  till   the  contrary  is 

3Bro.  C.C.  1  ...  .1  7        ,■  ,•  f         ,  •  , 

441.  proved,  so  that  the  o)ius  proOandi  lies  on  the  other  side. 

Removal  of  dis-       10.  Where  a  devisor  is  under  any  of  the  disabilities  before 

abilities  has  no  .  i      ,      i         •  ,  ,  •,•    •  i        •     •        i       i        i 

effect.  mentioned  at  the  time  when  the  will  is  made,  it  is  absolutely 

void  ;  although  the  disability  be  removed  before  the  death  of  the 
devisor ;  for  the  party  must  be  capable  of  devising  at  the  time 
when  the  will  is  published. 
Hawet;.Burton  11.  A  man  of  full  age  declared,  in  the  presence  of  several 
Comb. 84.  witnesses,  that  his  will,  made  when  he  was  under  age,  should 
stand;  it  was  however  adjudged  that  the  will  was  void,  on 
account  of  the  infancy  of  the  devisor  at  the  time  of  the  first 

1  Salk.  238.       publication.     But  if  the  will  had  been  republished,  after  the 

devisor  attained  his  full  age,  it  would  have  been  good. 
11  Mod.  157.  12.  It  is  the  same  where  a  married  woman  makes  a  will,  and 

afterwards  becomes  a  widow ;  for  the  will  was  void  in  its  in- 
ception. 

2  Vern.  475.  13.  Thus  it  is  Said  by  Lord  Keeper  Wright,  that  if  a  will  is 

made  by  a  feme  covert  of  lands  of  inheritance  to  J.  S.,  and  the 
baron  dies,  and  then  the  wife  dies,  though  her  intention  is  plain, 
and  though  after  the  decease  of  the  baron,  when  she  became 
sui juris,  she  might  have  devised  the  lands  to  J.  S.,  or  by  a  re- 
publication have  made  the  former  will  good,  yet  it  was  not 
relievable  in  equity. 

11  Mod.  157.  14.  It  is  laid  down  by  Lord  Ch.  J.  Trevor,  that  if  a  man  be 

non  compos,  and  not  in  his  right  mind,  at  the  time  of  making 
his  will,  though  he  afterwards,  never  so  long  before  his  death, 
becomes  a  man  of  understanding,  and  sound  judgment  and 
memory,  yet  the  will  is  void,  and  can  by  no  means  be  made  good, 
because  he  wanted  the  disposing  power  at  the  time  of  making 
the  will. 

To  whotn  lands        15.  All  natural  persons  who  are  in  esse  at  the  time  when  a  will 

may  e  evise  .  -^  ^ade,  and  who  are  capable  of  acquiring  lands  by  purchase, 
such  as  infants,  &c.  may  be  devisees. 

Unborn  infants.        16-  It  was  formerly  much  doubted  whether  an  unborn  infant, 
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but  in  venire  matris,  could  be  a  devisee  in  a  will.     It  is,  how- 
ever, now  settled  that  such  a  devise  is  good. 

17.  A   person  devised  to  his  brother  Henry  Clarke  and  his  Doe  i.  Clarke, 
assigns,  for  his  life,  remainder  to  the  use  and  behoof  of  all  and  Black.  399, 
every  such  child  or  children  of  his  said  brother  as  should  be  32o[°s.  c. 
living;  at  the  time  of  his  decease.     Henry  Clarke  died  leaving  ^  Ves.j.673, 

o  .  Itieliusson  r. 

several  children,  and  his  wife  preonant,  who  was  delivered  seven  Woodford, 

4  V'es  334. 

months  after  of  a  daughter.     The  question  was,  whether  the  2  v.  ic  Bea. 
posthumous  child  took  any  thing  under  this  devise.  "^^'• 

Lord  Ch.  J.  Eyre  said,  it  was  plain,  on  the  words  of  the  will, 
the  testator  meant  that  all  the  children  whom  his  brother  should 
leave  behind  him  should  be  benefited.  But,  independent  of  this 
intention,  he  held  that  an  infant  in  ventre  matris,  who  by  the 
course  and  order  of  nature  was  then  living,  came  clearly  within 
the  description  of  children  at  the  time  of  his  decease.  Judg- 
ment was  given  accordingly. 

18.  A  married  woman  is  not  thereby  disabled  from  being  a  Married  wo- 
devisee  in  a  will.     And  although  she  cannot  take  any  thing  from  , .   "  , ._ 

°  .        Lit.  s.  168. 

her  husband  directly  by  deed;  yet  neither  the  custom  of  devis-  1  Inst.  112.  a. 
ing,  nor  the  statute  of  wills,  disqualify  a  wife  from  being  the 
devisee  of  her  husband ;  because  the  devise  does  not  lake  effect 
till  the  death  of  the  husband,  by  which  the  marriage  is  dissolved, 
and  they  cease  to  be  one  person. 

19.  Lord  Hardwickehas  said,  there  is  no  rule  of  law,  orupon  the  Aliens. 
statute  of  wills,  to  prevent  an  alien  from  taking  by  devise,  although  2  Ves.  362. 
it  is  a  matter  of  doubt  for  whose  benefit  he  is  enabled  to  take. 

20.  A  bastard  may  be  a  devisee  of  land,  but  he  must  have   Bastards. 

"^  '  1  Inst.3b.  & 

gained  a  name  by  reputation ;  and  therefore  a  devise  to  a  bas-  n.  1. 

tard,i/i  ventre  matris,  is  void,  for  he  cannot  have  acquired  a  name  yg^on. 

by  reputation  till  he  is  born.  i'^'""'^-  ^-  ^^• 

21.  A  devise  to  a  person  uncertain,  as  to  such  of  the  daughters  Tersons  uncer- 
of  A.  as  shall  marry  a  man  of  the  name  of  Norton,  is  good.  i3ate  v. 
And  a  devise  to  a  person  not  in  existence  at  the  time  when  the  p™]!^^'^^  82 
will  is  made,  as  to  the  first  son  of  A.  B.,  who  has  then  no  son,  Blackburn  i. 

Stables,  2  V.  & 

may  be  good,  by  way  of  remamder  or  executory  devise.  Bea.  367. 

22.  Bodies  politic  and  corporate  are  expressly  disabled  by  the  Bodies  politic 

.  .         .       cannot  be  de- 

statute  34  Sc  35  Hen.  VIII.  c.  5.  s.  14.  from  taking  by  devise,  m  visees. 
conformity  to  the  spirit  of  the  laws  against  mortmain.     It  was, 
however,  formerly  held,  in  consequence  of  the  statute  43  Eliz. 
c.  4.  in  support  of  charitable  uses,  that  a  devise  to  a  corporation, 


IC 


Tit.  32.  c.  2. 


Devisees  must 
submit  to  the 
whole  will. 
Forrest,  11.  82. 
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Mordaunt, 
3  Vein. 581. 
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for  a  charitable  use,  was  valid,  as  operating  in  the  nature  of  an 
appointment.     But  now,  by  the  statute  9  Geo.  II.,   devises   to 
charitable  uses  are  rendered  void,  with  certain  exceptions.  («). 

But  the  king,  being  both  a  body  politic  and  corporate,  is 
incapable  of  taking  by  devise. 

23.  It  is  laid  down  by  Lord  Talbot,  that  when  a  person  takes 
upon  him  to  devise  what  he  has  no  power  over,  upon  a  supposi- 
tion that  his  devise  will  be  acquiesced  under,  the  Court  of  Chan- 
cery will  compel  the  devisee,  if  he  will  take  advantage  of  the 
devise,  to  take  entirely,  but  not  partially  under  it ;  there  being  a 
tacit  condition  annexed  to  all  devises  of  this  nature,  that  the 
devisee  do  not  disturb  the  disposition  which  the  devisor  has  made. 

24.  A.  having  two  daughters,  B.  and  C,  devised  lands  whereof 
he  was  tenant  in  fee  simple  to  B.,  and  lands  of  which  he  was 
only  tenant  in  tail  to  C.  It  was  held,  that  if  B.  claimed  a  share 
of  the  entailed  lands,  she  must  relinquish  her  claim  to  the  fee 
simple  lands  devised  to  her  :  for  the  testator  having  disposed  of 

(«)  [It  is  now  settled  that  the  following  testamentary  dispositions  to  charities  are 
within  the  operation  of  the  act  of  9  Geo.  2.  c.  36.  (namely)  I.  Money  charged  on  real 
estate.  Arnold  v.  Chapman,  1  Ves.  s.  108.     II.  JMoney  produced  by  sale  of  real  estate. 
Att.-Gen.  v.  Weymouth,  Amb.  20.  also  14  Ves.  364.';  6  Mad.  71.     III.  The  vendor's 
Jien  for  purchase  money,   Harrison  v.  Harrison,  1  Russ.  &  M.  71.    IV.  Terms  for 
years.  Att.-Gen.  «.  Graves,  Amb.  155.     V.  Mortgages.  Att.-Gen.  v.  Meyrick,  2  Ves. 
s.  44.  also  Johnston  v.  Swann,  3  Mad.  457.  467.     VI.  Money  given  to  exonerate  land 
in  mortmain.  Corbyn  u.  French,  4  Ves.  418.  427.  Waterhouse  v.  Holmes,  2  Sim.  162. 
VII.  Money  secured  on  turnpike  tolls.  Corbyn  v.  French,  ubisup.  Knappv.  Williams, 
4  Ves.  430,  note.     And  VIII.  Money  secured  on  poor  and  county  rates.    Finch  v. 
Squire,  10  Ves.  41 .     There  are  the  following  exceptions  to  the  operation  of  the  above 
statute.     I.  Where  the  testator's  direction  to  invest  in  real  estate,  the  money  destined 
for  a  charitable  purpose,  is  merely  discretionary,  and  not  imperative.  Soresby  v.  HoUins, 
1  Highmore  174.   Grimmett  v.  Grimmett,  Amb.  210.    Att.-Gen.  v.  Goddard,  1  Turn. 
&  R.  348.  and  see  Johnston  v.  Swann,  ubi  sup.     II.  Land  or  money  to  be  invested  in 
the  purchase  of  land  for  the  benefit  of  Queen  Anne's  bounty,  43  Geo.  3.  c.  107.  also 
45  (ieo.  3.  c.  84.  s.  3.  Amb.  636.  3  Ves.  734.     III.  Devises  and  bequests  for  promot- 
ing the'building  &.C.,  of  churches  &c.  43  Geo.  3.  c.  108.     IV.  Devises  by  freemen  ac- 
cording to  the  custom  of  Lo«(ioH.  4  Bro.  C.C.  409.     V.  Devises  of  real  estate  or  money 
to  be  realized  for  the  benefit  of  the  two  universities  of  Oxford  and  Cambridge,  ard  the 
colleges  of  Eion,  Winchester,  and  Westmiiister.  Stat.  9  Geo.  2.  c.  36.  ss.  4,  5.  Att.-Gen. 
t).  Tancred,   1  Eden  10.  3  Ves.  641.  1  Mer.  327.     VI.  Real  and  personal  estate  in 
Scotland.    Stat.  9  Geo.  2.  c.  36.  s.  6.     1  Bro.  C.  C.  570.  16  Ves.  330.    VII.  Real 
estate  in  Leluml.    1  Bro.  C.  C.  271.  14  Ves.  537.      VIII.  Real  estate  in  the  West 
Indies  and  the  colonies.  2  Mer.  143.     IX.  Money  to  be  applied  in  melioration  of  lands 
in  mortmain.  Amb.  373.  651.  8  Ves.  186.  4  Russ.  342.     X.  Money  to  be  laid  out  in 
erectinc  a  monument.  I  Jac.  R.  180.     On  the  construction  of  the  stat.  9  Geo.  2.  c.  36. 
see  2  Rou.  Leg.  c.  19.  l:^d.  1828.  by  the  Editor  of  the  present  work.] 
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his  whole  estate  amongst  his  children,  what  he  gave  thera  was 
upon  an  implied  condition,  that  they  should  release  to  each 
other. 

25.  A  person,  by  articles  previous  to   his   marriage,  agreed  to  Streatfieldr. 

..  .,     Streatfield, 

settle  lands  to  the  use  of  himself  and  his  wife  for  their  lives,  with  Forrest,  176. 

remainder  to  the  use  of  the  heirs  of  their  bodies.     He  afterwards 

made  a  settlement,  which  was  not  pursuant  to  the  articles;  and 

on  the  marriage  of  his  son,  settled  other  lands  on  him  in  the 

usual  manner,  and  levied  a  fine  of  the  lands  comprised  in  the 

articles,  to  the  use  of  himself  in  fee.     By  his  will  he  devised  part 

of  those  lands  to  his  daughters,  and  the  rest  of  his  estates  to  his 

grandson.     Lord  Talbot  held,  that  the  grandson,  being  entitled 

to  the  lands  comprised  in   the  articles,  should   be  put  to  his 

election,  (a)  whether   he    would    take    under    the    will,   or    the 

articles. 

26.  Where  a  will  is  void  as  a  devise  of  land,  either  from  the 
incapacity  of  the  devisor,  or  from  its  not  being  duly  executed, 
and  is  good  as  to  personal  estate,  the  heir  may  however  take  a 
legacy  under  it,  without  relinquishing  his  right  by  descent ; 
because  as  to  the  land,  there  is  in  fact,  no  disposition  of  it,  con- 
sequently no  election. 

27.  In  the  case  of  Hearle  v.  Greenbank,  the  daughter,  by  a  Tit.  32.  c  13. 
will  made  when  she  was  only  nineteen  years  old,  gave  a  legacy  to 

her  heir  at  law,  and  disposed  of  the  real  estate  to  another  person  ; 
the  question  was,  whether,  as  the  will  was  void  as  to  the  land, 
and  good  as  to  the  legacy,  the  heir  should  have  the  land,  and  also 
the  legacy,  or  be  obliged  to  make  his  election. 

Lord  Hardwicke  declared  his  opinion,  that  the  heir  was  not 
obliged  to  make  his  election,  for  the  will  was  void  ;  and  when  the 
obligation  arose  from  the  insufficiency  of  the  execution,  or  in- 
validity of  the  will,  there  was  no  case  where  the  legatee  was 
oblioed  to  make  an  election,  for  there  was  no  will  of  the  land. 
A  man  devises  a  legacy  to  his  heir  at  law,  and  his  land  to  ano- 
ther; the  will  is  not  well  executed  according  to  the  statute  of 
frauds  for  the  real  estate  ;  the  Court  would  not  oblige  the  heir  at 
law,  upon  accepting  the  legacy,  to  give  up  the  land. 

28.  But  where  the  heir  becomes  entitled  to  a  real  estate  by 
descent,  in  consequence  of  its  having  been  purchased  after  the  infra,  c.  3- 

(a)  [Upon  the  doctrine  of  election  as  connected  with  testamentary  dispositions  of  real 
and  personal  estate,  see  2  Roper's  Legacies,  Ch.  23.  Ed.  1828.] 
VOL.    VI.  V. 
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execution  of  his  father's  will,  by  which  interests  are  bequeathed 
to  him,  he  cannot  take  both,  but  must  make  his  election. 

Thellusson  v.  29.  P.  Thellusson  devised  sevei'ul  real  estates  to  trustees,  upon 

l3'vese>^'20.o  ^^^^^  ^"  accumulate  the  rents  to  a  certain  period  ;  and  directed, 
that  in  case  he  should  enter  into  any  contracts  for  the  purchase 
of  lands,  and  die  before  the  conveyance  thereof,  such  contracts 
should  be  carried  into  execution,  and  the  conveyance  be  to  his 
trustees,  upon  the  trusts  of  his  will.  He  also  devised  certain 
interests  to  his  son.  After  the  execution  of  this  will,  the  testator 
contracted  for  the  purchase  of  some  real  estates,  and  died  without 
republishing  his  will.  The  heir  claimed  the  lands  contracted  for, 
and  also  the  interests  given  him  by  the  will. 

Lord  Erskine. — '*  The  prayer  of  the  bill  filed  by  the  heir  at 
law,  with  reference  to  this  point,  is,  in  effect,  that  the  personal 
estate  of  the  testator  shall  be  applied  to  the  completion  of  these 
contracts,  directed  by  the  will  to  be  carried  into  execution  for 
the  benefit  of  the  heir ;  and  that  he,  in  opposition  to  the  will, 
may  take  as  heir  those  estates  so  contracted  for ;  and  the  trus- 
tees may  stand  seised  to  his  use,  instead  of  the  uses  of  the  will. 
1  give  the  judgment  which  I  find  myself  bound  to  give,  with 
some  reluctance,  considering  this  will  as  dictated  by  feelings  not 

Vide  infra,  altogether  Consistent  with  convenience.     But  this  appears  to  me 

to  be  a  case  of  election.  The  jurisdiction  exercised  by  this 
court,  compelling  election,  may  be  thus  described.  A  person 
shall  not  claim  an  interest  under  an  instrument,  without  giving 
full  effect  to  that  instrument,  as  far  as  he  can.  If  therefore  a 
testator,  intending  to  dispose  of  his  property,  and  making  all  his 
arrangements  under  the  impression  that  he  has  the  power  to 
dispose  of  all  that  is  the  subject  of  his  will,  mixes  in  his  dis- 
position property  that  belongs  to  another  person,  or  property  as 
to  which  another  person  has  a  right  to  defeat  his  disposition, 
giving  to  that  person  an  interest  by  his  will ;  that  person  shall 
not  be  permitted  to  defeat  the  disposition  where  it  is  in  his 
power,  and  yet  take  under  the  will :  the  reason  is  the  implied 
condition  that  he  shall  not  take  both  ;  and  the  consequence 
follows,  that  there  must  be  an  election  :  for  though  the  mistake 
of  the  testator  cannot  affect  the  property  of  another  person,  yet 
that  person  shall  not  take  the  testator's  property,  unless  in  the 
manner  intended  by  the  testator. 

"  This  is  the  proposition.     But  it  has  been  said,  that  when  a 
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testator  by  his  will  attempts  to  give  that  which  is  not  his  pro- 
perty, but  which  he  supposes  to  be  his,  forming  his  different 
dispositions  upon  that  mistake,  non  constat  what  he  would  have 
done,  had  he  been  aware  of  the  true  state  of  the  circumstances. 
The  best  answer  to  that  was  given  by  Lord  Alvanley  in  the  case 
of  Whistler  v.  Webster— That  no  man  shall  claim  any  benefit  2  Ves.  Jun. 

.  J      .    .  367, 

under  a  will,  without  conforming,  as  far  as  he  is  able,  and  giving 
effect  to  every  thing  contained  in  it,  whereby  any  disposition  is 
made,  showing  an  intention  that  such  a  thing  shall  take  place; 
without  reference  to  the  circumstances,  whether  the  testator  had 
any  knowledge  of  the  extent  of  his  power,  or  not.  Nothing  can 
be  more  dangerous  than  to  speculate  upon  what  he  would  have 
done,  if  he  had  known  one  thing  or  another.  It  is  enough  to 
say  he  had  such'  intention  ;  and  the  court  will  not  speculate  upon 
what  he  would  have  done  in  the  different  cases  put.  If  the  in- 
strument is  such  as  to  indicate  what  the  intention  was,  the  only 
question  is,  did  he  intend  the  property  to  go  in  such  a  manner ; 
not  whether  he  had  power  to  do  so,  and  would  have  done  it,  had 
he  known  he  could  not,  without  a  condition  imposed  upon 
another  person.  Whether  he  thought  he  had  the  right ;  or, 
knowing  the  extent  of  his  authority,  intended  by  an  arbitrary 
execution  of  power  to  exceed  it;  no  person  taking  under  the  will 
shall  disappoint  it. 

"  In  every  case  of  election  there  must  be  an  intention  to  dis- 
pose of  that,  over  which  that  person  has  no  power  of  disposition  ; 
that  is  the  circumstance  that  creates  election.  The  testator, 
with  this  peculiar  object,  the  application  of  his  personal  estate 
to  the  acquisition  of  great  landed  property,  was  not  aware  of 
the  distinction  between  real  and  personal  estate ;  and  therefore 
conceived,  that,  under  this  direction  of  his  will  as  to  his  future 
contracts  for  purchases,  his  trustees  would  be  legally  seised  ac- 
cording to  the  uses  of  his  will.  As  he  had  not  the  power  to 
make  that  disposition,  the  heir  takes  those  estates  that  cannot 
pass  by  the  will ;  but  the  testator,  not  being  aware  of  that,  gives 
considerable  interests  to  his  heir  ;  but  gives  those  interests  under 
the  conception  that  the  whole  property  and  arrangement  were 
subject  to  his  control ;  and  upon  that  ground  the  principle  of 
election  must  prevail. 

"In  Noys  r.  Mordaunt  the  testator  imagined  he  had  power  Ante,  s.  24. 
over  the  estate  which  was  in  settlement,  and  the  Lord   Keeper 

c  2 
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put  the  decision  upon  the   implied  condition.     That  case  was 
Ante,  s.  25.        followed  by  Streatfield  v.  Streatfield,  and  several  cases  down  to 
8Ves.  481.        Sheddon  I).  Goodrich.     The  difficulty  upon  a  plain  simple  prin- 
Anie,  s.  27.        ciple  occurred   in  the  case  of  Ilearle  v.  Greenbank.     But  I  do 
not  apprehend   that  this  case  will  be   embarrassed  by  that  de- 
cision.    Lord  llardwicke  held  that  the  act  of  the  infant  had  no 
effect;  that  there  was  no  disposition  as  to  the  real  estate;  and 
therefore  a  case  of  election  did  not  arise. 

"  This  is  the  case  of  a  man  having  a  clear  right  to  dispose  by 
will,  both  of  his  real  and  personal  estate  ;  but  his  disposition 
fails  as  to  these  real  estates,  by  his  ignorance  of  the  distinction, 
that  a  will  of  a  subsequent  date  was  necessary.  There  is,  there- 
fore, as  in  the  case  of  Ilearle  v.  Greenbank,  no  will  that  can 
touch  these  real  estates.  As  to  the  case  of  a  devise  with  two 
witnesses  only,  the  intention  is  as  plain  as  in  Noysv.Mordaunt: 
why  then  should  not  the  Court  sav  in  the  former  case,  the  in- 
tention is  clear,  but  cannot  as  to  the  real  estate  have  legal  effect, 
from  the  omission  of  a  third  witness  by  mistake  :  as  in  the  other 
case,  the  devisor  attempts,  through  mistake,  to  devise  an  estate 
which  is  in  settlement,  or  belongs  to  another  person.  The  opi- 
nion of  Lord  Hardwicke  I  take  to  be  this  ;  a  devise  of  real  estate 
is  considered  as  a  matter  of  so  much  solemnity  and  importance, 
that  the  law  will  not  accept  proof  of  the  act,  without  the  evi- 
dence of  three  witnesses.  If  not  so  proved,  it  is  nothing;  it 
cannot  receive  notice.  The  intention  cannot  be  represented  ; 
for  it  cannot  be  presumed,  and  there  is  no  evidence  :  the  will  not 
being  executed  with  the  solemnity  prescribed  by  the  law,  as  to 
real  estate,  cannot  be  read  :  the  Court  cannot  see  any  devise  of 
real  estate ;  and  therefore,  as  the  estate  does  not  appear  to  be 
devised  away  from  the  heir,  no  act  appearing  to  be  done,  as  in 
this  case  the  act  does  appear  to  be  done  by  Mr.  Thellusson, 
the  heir  cannot  in  that  case  be  put  to  election. 

*'  The  case  of  Hearle  v.  Greenbank  stands  upon  the  same 
ground;  an  infant  under  the  statute  not  having  a  right  to  dis- 
pose of  real  estate,  the  Court  cannot  look  at  the  will.  It  is, 
from  the  incapacity  of  the  person  who  frames  it,  considered  as 
no  instrument. 

"  These  are  the  only  instances  in  which  the  principle  has  been 
limited.  It  cannot  be  argued  that  it  does  not  reach  an  heir  at 
law.     Lord  Hardwicke  would  not  put  the  case  of  an  heir  at  law, 
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by  way  of  illustration,  if  the  heir  could  not  under  any  circum- 
stances be  put  to  election.  The  principle  of  election  is  plain 
and  intelligible  ;  that  if  a  person  being  about  to  dispose  of  his 
own  property,  includes  in  his  disposition,  either  from  mistake  or 
not,  property  of  another,  an  implication  arises,  that  the  benefit 
under  that  will  shall  be  taken  upon  the  terms  of  giving  effect  to  See  also 

'  Churchman  v. 

the  whole  disposition.     Mr.  Thellusson's  heir  takes  these  estates,  Ireland,  i  Rus. 
as  if  his  father  had  not  made  a  will ;  but  my  opinion  is,  that  he  g°ib^J4■4^ 
cannot  also  take  what  is  given  to  him  by  the  will.     He  must 
therefore  elect." 

Upon  an   appeal  to  the  House  of  Lords,  the  order  was  con-  i  Dow.  249. 
firmed. 

30.  Mr.  Vesey,  in  a  note  to  this  case,  observes,  that  the  case  l^^^^^^^^]' 
of  a  devise  to  the  heir  of  an  estate  which  he  would  have  by  de-  Cotton, 
scent,  if  no  will  was  made,  and  to  another  person  of  an  estate  of 
which  the  heir  is  seised  in  his  own  right,  is  put  by  Sir  S. 
Romilly  as  said  to  be  a  case  of  election ;  and  that  Mr.  Sugden 
had  found  a  precise  decision  of  the  point  accordingly  against  the 
heir.  Anon.  Gilb.  Eq.  Rep.  15.  And  in  that  instance  it  might 
be  observed,  the  heir  took,  not  under  the  devise,  but  by  his  bet- 
ter title,  descent.  The  devisor,  however,  devising  the  estate  to 
him,  must  be  conceived  to  be  aware  of  his  power  to  devise  it 
away  ;  and  the  condition  was  accordingly  implied. 


CHAP.  in. 


What  ma  If  he.  devised. 


Estates  in  ftc 
simple. 


3  Buls.  184. 


Sect.     1.  Estates  in  Fee  Simple. 

4.  Estates  for  Lives. 

5 .  Chattels  real. 

7.  Trust  Estates. 

8.  Lands  contracted  for. 

13.  Mortgages. 

14.  Equities  of  Redemption. 

15.  Advowsons. 
17.  Rents. 

19.  Tithes. 

20.  Fra7ichises. 

23.  Contingent  Estates  aiid 
terests. 


In- 


Sect.  27.  Joint    Tenancies  not  decis- 

able. 
30.  Nor  Rights  of  Entry. 
32.  The  Detisor  must  be  seised 

or  entitled. 
35.  \ Lands  allotted  subsequently 

to  the  ivill.^ 
37.  And  must  continue  seised  or 

entitled. 

39.  Exceptions. 

40.  Tenancies  escheated. 

41.  Copijholds  surrendered  to  the 

Lord. 
43.  And  Terms  for  Years. 


Estates  for 
lives. 

Gawen  v. 

Ilamtes, 

Cro.  Eliz.  804. 


Section  I. 
The  proper  subjects  of  a  devise  are  real  estates  ;  and  the  words 
used  in  the  statute  of  wills  are,  "  manors,  lands,  tenements,  rents, 
or  other  hereditaments,  in  jjossession,  reversion,  or  remainder;" 
which  extend  to  every  species  of  real  property,  whether  corpo- 
real or  incorporeal. 

2.  Not  only  estates  in  fee  simple  absolute,  but  also  determin- 
able fees,  and  base  fees,  are  devisable  under  these  statutes  ;  the 
term  fee  simple  being  taken  in  its  most  extensive  sense. 

3.  By  the  words  of  the  statute  34  &  35  Hen.  8.  c.  5.  s.  4.,  all  per- 
sons seised  in  fee  simple,  in  coparcenary,  or  in  common,  may 
devise  the  estates  which  they  hold  in  this  manner.  And  all 
persons  seised  in  fee  simple  may  also  devise  any  rents,  commons, 
or  other  profits,  out  of,  or  to  be  perceived  of  the  same,  or  out  of 
any  parcel  thereof. 

4.  The  statute  34  8c  35  Hen.  8.  only  extends  to  estates  in  fee 
simple,  and  therefore  did  not  enable  persons  to  devise  estates 
which  they  held  pour  auter  vie.      This  was  remedied   by  the 
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statute  29  Cha,  2.  c.  3.  s.  12.,  by  which  it  was  enacted,  that  any 
estate  ;jow/-  autre  vie  shall  be  devisable  by  will  in  writini;. 

5.  As  to  chattels  real,  or  terras  for  years,  they  might  always  Chattels  real. 
liave  been  disposed  of  by  testament,  because  they  were  only 
considered  as  personal  estate.     But  where  a  person  acquires  a 

term  for  years  as  executor,  he  cannot  devise  it ;  for  immediately  Biansby  v. 
on  his  death  it  is  to  the  use  of  the  first  testator,  and  his  execu-  i'iowd.525. 
tors  have  it  as  executors  of  the  first  testator,  and  to  his  use. 

6.  Whenever  a  term  for  years  is  devised,  the  consent  of  the  ^^cniw.  Ex. 
executor  is  necessary  to  complete  the  title  of  the  devisee.     But 

if  a  term  be  devised  to  A.  for  life,  remainder  to  B.,  the  assent  of  lORep.  47.  b. 
the  executor  to  the  devise  to  A.  will  operate  as  an  assent  to  the 
devise  over  to  B.  and  vest  an  interest  in  him  accordingly. 

7.  As  uses  were  the  medium  through  wliich  lands  were  Trust  estates. 
originally  devisable;  so  trust  estates,  which  in  fact  are  uses  not  Tii.  12.  d. 
executed  by  the  statute,  are  now  devisable ;  but  where  a  person 

has   only    an    equitable  interest  in   lands,    his  devise   of  them 
amounts  to  no  more  than  a  direction  to  those  who  have  the  legal  2  P,  Wms. 

2-58. 

estate  in  trust  for  him,  to  convey  it  according  to  the  devise. 

8.  Where  an  apreement  is  entered  into  in  writing  for  the  pur-  Lands  con- 

n  p     1        1         1        /.    i.     •      traded  ior. 

chase  of  lands,  and,  before  a  conveyance  of  the  legal  estate  is 
executed,  the  purchaser  devises  the  lands  so  contracted  for,  and 
dies,  such  devise  will  be  held  good  in  equity:  for  although, 
accordino-  to  the  strict  rules  of  law,  the  devisor  has  not  lands  l  Cha.  Ca.  39. 
within  the  statute  of  wills  till  a  conveyance  of  the  legal  estate  is 
executed:  yet,  from  the  time  when  the  agreement  was  signed, 
the  vendor  is  considered  to  be  seised  only  in  trust  for  the  pur- 
chaser, who  in  equity  is  deemed  the  real  owner  of  the  lands,  and 
therefore  is  allowed  to  devise  them.  [The  will  cannot  of  course 
operate  so  as  to  pass  the  legal  estate,  which  will  either  descend 
to  the  heir  at  law  of  the  vendor,  or  pass  under  a  general  devise 
of  his  trust  estates.] 

9.  Where  an  agreement  for  the  purchase  of  land  is  not  to 
be  carried  into  execution  till  a  future  day,  and  before  that  day 
the  purchaser  makes  his  will,  the  lands  so  agreed  for  pass  by 
such  will. 

10.  By  articles  dated  in  April  1703,  it  was  agreed  between  Greenhiii  r. 

,        "" ,  •  Greenhi'.l, 

the  vendors,  and  the  agent  of  the  purchaser,  that  the  possession  p,ec.inCha. 
of  the  lands,  agreed  to  be  purchased,  should  be  delivered  at  the  ^■-^• 
Michaelmas  following,  and  ))ropcr  conveyances  executed;  and 
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the  agent  covenanted  that  the  purchase  money  should  be  paid, 
when  possession  was  delivered.  In  June  following  the  pur- 
chaser made  his  will ;  and  the  question  was,  whether  these 
lands  passed  by  it. 

Lord  Cowper  decreed  that  they  did ;  and  upon  an  appeal  to 
Lord  Keeper  Harcourt,  it  was  argued  by  Sir  Joseph  Jekyll  and 
Mr.  Howe,  that  this  decree  ought  to  be  reversed.  They  took  a 
distinction  between  an  agreement  for  the  immediate  purchase  of 
lands,  and  such  an  agreement  for  the  future  purchase  thereof,  as 
this  was ;  they  agreed,  that  if  the  articles  had  been  for  the  pre- 
sent purchase  of  the  lands,  the  vendor  would  immediately  have 
become  a  trustee  for  the  purchaser ;  and  then  a  devise  of  them 
would  have  been  good  in  equity :  but  here  the  possession  was 
not  to  be  delivered  till  Michaelmas  following,  nor  was  any 
money  to  be  paid  before  that  time  ;  and  then  the  purchaser  had 
no  power  to  devise  them  sooner. 

On  the  other  side  it  was  said,  in  support  of  the  decree,  that 
these  lands  were  bound  immediately  from  the  execution  of  the 
articles  ;  that  the  possession  not  being  to  be  delivered  till  a 
future  time,  made  no  difference  in  equity.  That  if  the  purchaser 
had  died  before  Michaelmas,  the  equity  would  have  descended 
to  the  heir;  and  he  might  have  brought  a  bill  against  the  exe- 
cutors to  compel  the  payment  of  the  purchase  money  out  of  the 
personal  estate. 

Lord  Keeper  Harcourt  said  he  saw  no  reason  to  vary  the 
decree :  he  thought  that  such  future  interest  was  devisable, 
as  well  as  if  it  had  been  in  possession  :  that  the  lands  and 
money  were  mutually  bound  by  the  articles ;  and  affirmed  the 
decree. 

11.  Even  a  parol  agreement  for  the  purchase  of  lands,  which 

is  admitted,  so  as  to  be  binding  on  the  parties,  notwithstanding 

Tit.  32.  c.  3.       the  statute  of  frauds,  will  vest  such  an  interest  in  the  purchaser, 

as  he  may  devise  by  will. 

Potter V. Potter,        12.  In  the  year  1743  a  parol  agreement  was  made  between 

437!^"^"^'*"      Mr.  Brown,  as  agent  for  Mrs.  Hughes,  and  Messrs.  Potter  and 

Langford  v.        Westlcy,  as  agents  for  the  Archbishop  of  Canterbury,  for  the 

Pitt,  infra.  purchase  of  an  estate  in  the   Isle  of  Wight.     The   plan  and 

particulars  of  the  estate  were  delivered  to  Westley,  and  on  the 

7th  June  1744,  the  parties  met;  a  price  was  fixed,  and  it  was 

agreed  by   parol   that   the  purchase   should  be  completed  the 
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Christmas  following-.  In  July  1744,  the  title  deeds  were  de- 
livered to  Westley  to  abstract,  and  deliver  to  the  purchaser's 
counsel,  which  was  done  in  April  1745.  The  further  pro- 
ceeding was  interrupted  by  a  claim  of  one  Huxley  to  part  of  the 
estate;  a  bill  was  filed,  and  it  was  referred  to  the  master  to 
inquire  into  the  contract,  who  reported,  in  February  1746,  that 
it  was  a  beneficial  one :  and  the  next  day  Westley  received  in- 
structions from  the  archbishop  to  draw  the  conveyances,  which 
he  did,  and  which  were  approved  of  on  behalf  of  the  arch- 
bishop ;  on  the  17th  September  1746,  they  were  carried  to  the 
archbishop,  who  returned  them  to  be  engrossed,  and  they  were 
actually  engrossed  in  his  lifetime,  but  were  not  executed,  as 
intended. 

The  archbishop  had  made  his  will  in  1745,  and  on  the  10th 

April  1747,  lonsf  after  this  ag-reement,  he  made  a  codicil,  rati-  Cave «.  Cave, 
r  ■  ,  n       ■         ,  ■  \  ■  2  Eden,  139. 

lynig  and  confirming  his  will ;  and  the  question   was,  whether 

the  estate  thus  agreed  for,  should  pass  by  his  will  and 
codicil. 

The  Master  of  the  Rolls  (Sir  J.  Strange)  said,  one  circum- 
stance was  wanting  ;  the  reducing  the  agreement  into  writing, 
according  to  the  statute  of  frauds;  which  if  done  in  1744,  the 
estate  would  certainly  be  considered  as  the  archbishop's,  in 
equity,  from  that  time.  But  though  an  agreement  was  not 
reduced  into  writing,  and  signed  by  the  party,  yet  it  was  well 
known  that  if  confessed,  or  in  part  carried  into  execution,  it  7  Ves.  274. 
would  be  binding  on  the  parties,  and  here  was  the  fullest  ad-  12  lb!  107. 
mission  thereof.  And  as  the  will  was  republished  by  the  codicil, 
it  would  pass  this  estate. 

13.  If  a  mortgagee  devises  the  lands  mortgaged,  before  the  con-  Mortgages. 
dition  is  broken,  it  will  be  void:  because  a  condition  is  not  devisa-  Tit.  15.  c.  2. 
ble.     But  an   estate   in   mortgage   may    be   devised  after  the 
condition  is  broken;  and  in  such  a  case,  if  the  devisee  exhibits 

his  bill  against  the  mortgagor,  to  foreclose  him,  a  decree  will  be 
made  accordingly. 

14.  An  equity  of  redemption,  being  in  some  respects  similar  Equities  of  re- 
to  a  trust  estate,  has  always  been  considered  as  devisable.     And 

in  12  Cha.  2.  it  was  determined  by  the  Court  of  Chancery,  that  Tit.  15.  c.  3. 

where  a  person  seised  in  fee  had  niortoae;ed  his  estate,  and  after-  Philips  v.  Heie. 
.       ,      •      ,    •        ,  •  PI-  ,       ,/  u      ICha.  R.  101. 

wards  devised  it,  the  equity  or  redemption  should  go  to  tfie 

devisee,  not  to  the  heir. 
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Advowsons. 
Tit.  21. 
Cleer  v.  Pea- 
cock, 

Cio.  Eliz.  359. 
Law  V,  Epis. 
Lincoln, 
2  15 lack.  R. 
1240. 

Penchyn  v. 
Harris, 
Cro.  Ja.371. 


Rents. 


1  Inst.  111.  a. 
n.  5. 

1  Mod.  112. 
Rob.  Gav.79. 

Idem. 


Tithes. 
Tit.  22. 


Franchises. 
1  Inst,  lll.b. 
3  Rep.  32.  b. 


3  Ren.  32.  b. 


Contingent 
estates  and  in- 
terests. 
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15.  An  advowson  appendant  to  a  manor  will  of  course  pass 
by  a  devise  of  the  manor.  An  advowson  in  gross  being  an 
hereditament,  is  also  devisable  under  the  statute  of  wills ;  and 
the  next  or  any  number  of  presentations  may  also  be  devised  ; 
in  which  case  the  devisee  may  either  present  himself,  or  any 
other  person. 

IC.  Where  the  incumbent  of  a  church  had  the  inheritance  of 
the  advowson  in  him,  and  devised  the  next  presentation,  it  was 
held  good  :  for  though  the  will  had  no  effect  till  the  death  of 
the  devisor,  yet  it  had  an  inception  in  his  lifetime,  and  that 
made  it  good. 

17.  A  rent  charge  is  devisable  by  the  words  of  the  statute 
34  &  35  Hen.  8. ;  but  it  was  formerly  doubted  whether  a  rent 
charge  in  esse,  issuing  out  of  gavelkind  lands,  and  having  com- 
menced within  time  of  memory,  was  within  the  custom  of  devis- 
ing ;  nor  was  it  settled  to  be  so  till  the  time  of  Lord  Hale. 

J  8.  As  to  a  rent  service,  it  of  course  followed  the  nature  of 
the  reversion  or  seigniory  to  which  it  was  incident;  nor  was 
there  any  doubt  as  to  the  custom  of  gavelkind  extending  to  other 
rents,  if  they  had  existed  immemorially. 

19.  Tithes  impropriate  in  lay  hands  are  comprehended  under 
the  general  word  hereditaments,  in  the  statute  of  wills,  and  'are 
therefore  devisable. 

20.  Lord  Coke  says,  that  franchises,  which  are  not  of  an 
annual  yearly  value,  cannot  be  devised ;  and  therefore  if  the 
King  grants  boia  et  cataUafelonum,  waifs,  estrays,  or  any  other 
kind  of  franchises  which  are  not  of  an  annual  value,  they  are 
not  devisable.  But  that  franchises  of  a  certain  value,  and 
not  restrained  to  the  person  of  the  grantee  and  his  heirs,  may 
be  devised. 

21.  Franchises,  though  not  of  an  annual  value,  will,  however, 
pass  by  a  devise,  as  appurtenant  to  other  things  of  an  annual 
value. 

22.  Thus  in  Butler  and  Baker's  case  it  is  said,  if  a  man  seised 
of  a  manor,  to  which  court-leet,  waif,  estray,  or  any  other  here- 
ditament which  is  not  of  any  annual  value,  is  appendant,  or 
appurtenant,  devises  the  manor  with  the  appurtenances,  these 
sliall  pass  as  incidents  to  the  manor. 

23.  An  opinion  formerly  prevailed  that  neither  contingent  re- 
mainders, nor  any  other  contingent  estates,  or  interests  in  land, 
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could  pass  by  a  will  made  previous  to  their  vestin<4  \  but  in  the   Fcame,  Cout. 
fbllovving  cases  they  have  been  held  to  be  devisable.  Kd.  8. 

24.  John  Selvvvn  beins;  tenant  for  life,  with  remainder  to  his  Seiwyn .;. 
son  John  in  tad  ;  the  father  and  son  joined  in  a  deed  ot  bargain   2  isurr.  1131. 
and  sale,  dated  20th  April  1751,  to  make  a  tenant  to  the  precipe,  .222!^26'i  .^^' 
for  the  purpose  of  suffering  a  common  recovery ;  the   uses  of 
which  were  declared  to  be  to  the  father  for  life,  remainder  to  his 
son  in  fee.     Trinity  term  began  that  year  on  the  7th  of  June, 
and  on  the  8th,  John  the  son  made  his  will,  whereby  he  dis- 
posed  of  all  his  real  estates  ;  in  the  same  term  a  writ  of  entry 
was  sued  out,  returnable  quiiiden.  trin.  which  was  the  17th  June, 
and  the  recovery  was  completed  the  said  term.     John  Seiwyn 
the  testator  died  soon  after  the  return  of  the  writ  of  entry  ;  and  '!»'•  36.  c.  3, 
the  question  was,  whether  the  lands  comprised  in  the  recovery 
passed  by  the  will,  it  having  been  made  before  the  return-day  of 
the  writ  of  entry. 

It  was  contended  that  the  testator  had  only  a  future  executory 
use,  at  the  time  of  making  his  will,  not  a  present  use ;  for  the 
statute  could  not  draw  the  estate  to  the  use,  till  the  possibility, 
that  is,  the  completion  of  the  recovery,  had  actually  happened  ; 
and  that  this  future  executory  use  was  not  devisable. 

The  Court  of  King's  Bench  certified  their  opinion  to  the 
Court  of  Chancery,  that  the  lands  passed  by  the  will ;  and  Lord 
Mansfield,  in  a  subsequent  case,  is  reported  to  have  said,  that  if  1  Black.  R. 
the  practice  of  the  court  allowed  him  to  give  his  reasons,  he  was 
prepared  to  have  shown,  with  the  concurrence  of  his  brethren, 
that  all  contingent,  springing,  and  executory  uses,  where  the  per- 
son who  was  to  take  was  certain,  (a)  so  that  the  same  might  be 
descendible,  were  devisable. 

25.  The  doctrine  laid  down  by  Lord  Mansfield,  has  been  fully 
confirmed  in  the  two  following  cases. 

Sir  James  Grubb  devised  all  his  real  estates,  in  trust  for  his  Moor  v.  Iiaw- 

,  kins, 

son  James  ;  and  if  he  should  die  without  issue,  under  age,  then  in.  Black. 
that  all  his  estates   should  go  to  Cochran  his  heirs  and  assigns.  .,  £je'„,  340. 

(fl)  [But  where  the  person  is  uncertain  the  estate  cannot  be  devised  while  the  un- 
certainty continues.  Thus  if  lands  are  given  to  the  survivor  of  two  or  more  persons  iu 
fee  ;  or  to  two  or  more  for  life,  with  a  power  for  the  survivor  to  dispose  of  the  lands  by 
will :  such  expectancy  cannot  be  devised  by  a  will  made  by  the  one  (in  the  lifetime  of 
the  others)  who  may  happen  to  become  the  survivor :  for  until  the  survivor  is  ascer- 
tained, by  the  death  of  his  companions,  the  person,  and  not  the  estate  is  in  contingency. 
Doe  V.  Tomkinson,  2  Mau.  &  Sel.  Ido.    2  Prcs.  Con.  270.J 
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Cochran  devised  all  the  estates  whereof  he  was  seised  in  posses- 
sion, remainder,  or  reversion,  to  the  plaintiff,  and  died  in  the 
lifetime  of  James  Grubb  the  son  ;  who  afterwards  died  under 
age,  and  without  issue. 

On  a  bill  brought  by  the  devisee  of  Cochran,  a  question  was 
made  whether  the  possibility  given  to  Cochran  was  devisable. 

Lord  Northington. — "  I  never  had  any  doubts,  since  I  was 
twenty-five  years  old,  but  that  these  contingent  interests  were 
devisable,  notwithstanding  some  old  authorities  to  the  contrary. 
I  sent  the  question  however  into  the  King's  Bench,  in  the  case 
of  Selwyn  v.  Selwyn,  for  the  satisfaction  of  the  parties  ;  and  the 
certificate  of  the  Judges  implies,  I  think,  that  they  agreed 
with  me  in  this  opinion."  Upon  which  the  Solicitor-General 
De  Grey  and  Mr.  Skynner  waived  all  further  argument  on  the 
other  side  ;  and  Lord  Northington  added— ''This  argument  is 
properly  withdrawn,  as  the  point  is  settled,  and  ought  not  to 
be  shaken.  It  is  a  liberal  and  right  determination." 
Roe  1.  Jones.  26.  A  testator  devised  his  dwelling-house,  &c.  to  his  brother 

L"!3o!^cittl  T.  L.  till  his  (T.  L.'s)  youngest  son  I.,  or  any  other  of  his 
17  Ves.  182.  younger  sons,  should  attain  the  age  of  twenty-one  years.  And 
in  case  he  should  have  no  younger  son  who  should  attain  that 
age,  but  only  one  son  that  should  attain  it,  then  till  such  only 
son  should  attain  that  age.  And  when  his  said  nephew  I.,  or  any 
other  of  the  younger  sons  of  the  said  T.  L.,  should  attain  the 
age  of  twenty-one  years,  then  he  gave  his  said  dwelling-houses, 
&c.  unto  his  said  nephew  L,  or  unto  such  other  son  as  for  the 
time  being  should  be  a  younger  son  of  his  said  brother  T.  L., 
and  should  first  attain  his  age  of  twenty-one  years,  and  to  the 
heirs  and  assigns  of  such  younger  son  for  ever  ;  [but  if  his  said 
brother  T.  L.  should  have  but  one  son  that  should  live  to  attain 
the  said  age,  then  the  testator  gave  the  same  to  such  only  son 
his  heirs  and  assigns  for  ever.]  The  testator  left  his  said  brother 
his  heir  at  law,  and  T.  and  the  said  I.  the  sons,  and  only  issue 
of  his  said  brother.  I.  died  under  twenty-one  years  of  age  ;  and 
afterwards  T.,  in  the  lifetime  of  his  father  T.  L.,  made  his  will, 
and  devised  "  all  his  worldly  estate,  of  what  nature  or  kind 
soever,  whether  in  possession,  remainder,  or  reversion,  that  he 
should  die  seised  or  possessed  of,  interested  in,  or  entitled  to, 
invested  in,  or  should   belong  to  him  at  his  decease,  where- 
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soever  or  howsoever,   in  any  manner   or  wise,"  unto  his  wife 
in  fee. 

Upon  this  case  three  questions  arose.  First,  whether  there 
was  a  vested  interest  in  T. :  secondly,  whether  if  it  was  con- 
tingent, it  was  devisable:  and  thirdly,  whether  it  passed  by 
the  will. 

Lord  Loughborough  said,  the  discussion  of  the  tirst  question 
was  unnecessary ;  for  taking  it  to  be  a  springing  contingent 
executory  use  in  T.,  they  were  all  of  opinion  that  it  was  devisable, 
and  passed  by  his  will. 

Upon  a  writ  of  error  in  the  Court  of  King's  Bench,  the  de-  3 Term  Rep. 

88 

cision  of  the  Court  of  Common  Pleas  was  confirmed:  and  Lord  jones  d. Perry. 
Kenyon  observed,  that  the  statute  for  enabling  persons  having 
any  manors,  lands,  &.c.  to  devise,  must  mean,  having  an  in- 
terest in  the  lands.  He  distinguished  between  such  a  contingent 
interest,  and  a  mere  possibility,  like  that  which  an  heir  has  from 
his  ancestor  ;  which  was  nothing  more  than  the  hope  of  a  suc- 
cession, and  was  not  subject  to  disposition  ;  and  he  hoped  that 
the  point  would  be  considered  to  be  fully  at  rest. 

Ashurst,  J.  said,  the  plain  meaning  of  the  statute  was,  that 
every  person  who  had  a  valuable  interest  in  lands,  should  have 
the  power  of  disposing  of  it  by  will. 

Buller,  J.  observed^  that  if  it  was  such  an  interest  as  was 
descendible,  it  seemed  strange  to  say,  it  was  not  also  devisable; 
that  they  must  both  be  governed  by  the  same  principle;  and 
that  it  was  a  sound  distinction  which  had  been  taken  by  the 
Chief  Justice,  between  a  bare  possibility,  and  a  possibility  ac- 
companied with  an  interest. 

Grose,  J.  remarked,  that  the  4th  section  of  34  &  35  Hen.  8.  Perry «. 
c.  5.  which  was  explanatory  of  32  Hen.  8.  c.  1.,  declared  that  i  ves!'jun.25l. 
all  persons  having  a  sole  estate  or  interest  in  lands,  &c.  might  ^^^^^^"^  *'• 
devise;  which  did  not  include  a  bare  possibihty  or  hope  of  sue-  7  Ves.300. 
cession,  but  a  possibility  accompanied  with  an  interest. 

27.  Littleton  says,  if  there  be  two  joint  tenants  in  fee  of  lands  joint  tenancies 
devisable  by  custom,  and  one  of  them  devises  his  share,  it  is 

void  ;  because  no  devise  can  take  effect  till  after  the  death  of  the  Tit.  18.  c.  2. 
devisor;  and  by  that  event  the  lands  become  immediately  vested 
in  the  other  joint  tenant  by  survivorship. 

28.  In  conformity  with  this  principle,  the  statute  34  &  35 
Hen.  8.  only  enables  persons  having  a  sole  estate  in  fee  simple, 
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or  seised  in  fee  simple  in  coparcenary  or  in  common,  to  devise, 
3Kep.  25.         which  excludes  estates  held  in  joint  tenancy.     And  in  Butler 

Poph.87.  ,    -r,    1 

and  Baker's  case,  in  35  Eliz.  it  was  laid  down,  that  the  law 
only  considers  what  estate  the  devisor  had  at  the  time  of  making 
his  will,  without  regard  to  any  subsequent  event;  from  which  it 
follows,  and  has  been  settled,  that  a  devise  by  a  joint  tenant, 
who  afterwards  severs  the  joint  tenancy  is  void;  because  the 
devisor  was  joint  tenant  when  he  made  his  will. 
5.^^;'^'  ^'-  29.  Richard  Gilbert  and  Frances  Sophia  Gilbert  were  seised 

Roberts,  _  _  '  _  _ 

3  Burr.  1488.  of  the  premises  in  question,  as  joint  tenants  in  fee.  Richard 
476.  '  '  Gilbert,  on  the  20th  .January,  1754,  made  his  will,  and  thereby 
devised  in  these  words :  "  Imprimis,  I  give  and  bequeath  all  my 
part,  right,  title,  and  interest,  which  I  have  in  an  estate  jointly 
with  my  sister  Frances  Sophia  Gilbert,  to  my  wife  Jane." 
Afterwards,  by  indentures  of  lease  and  release,  Richard  Gilbert 
and  his  sister  made  a  partition,  and  severed  the  joint  tenancy: 
and  the  estate  in  question  was  conveyed  to  Richard  in  fee. 
The  question  was,  whether  the  will  was  good  as  to  this  estate. 

The  Court  was  clearly  and  unanimously  of  opinion,  that  a  will 
made  by  a  joint  tenant,  during  the  continuance  of  the  jointure, 
was  not  a  good  will,  even  as  to  a  share  of  his  estate,  under  the 
statute  of  wills,  notwithstanding  a  subsequent  severance  of  the 
joint  tenancy,  by  a  partition,  unless  there  was  a  republication  of 
it  after  the  partition. 
Nor  rights  of  30.  It  has  been  stated,  in  a  former  title,  that  where  there  is  a 

entry.  r        i-r  •  i  •  •  - 

Tit.  35.  c.  12.  tenant  for  life,  with  a  vested  remainder,  or  a  reversion  imme- 
diately expectant  thereon,  in  another  person,  and  such  tenant 
for  life  levies  a  fine,  it  devests  the  remainder  or  reversion,  and 
turns  it  to  a  right,  leaving  only  in  the  remainder-man  or  rever- 
sioner a  mere  right  of  entry,  which  is  not  devisable. 

Tit.  35,  31,  Thus  in  the  case  of  Goodright -y.  Forrester,  Lord  Ellen- 

borough  said,  the  second  question  was,  whether  a  right  of  entry 
was  devisable;  and  the  Court  was  of  opinion  that  it  was  not 
devisable,  for  such  right  was  certainly  not  assignable  by  the 
common  law,  nor  did  it  fall  within  the  words  of  the  statute 
32  Hen.  8.  c.  1.,  which  were,  "  having  manors,  lands,  tenements, 
or  hereditaments ;"  nor  of  the  statute  34  Sc  35  Hen.  8.  c.  5.  s.  4., 
which  were,  "  having  a  sole  estate  or  interest  in  fee  simple  of 
and  in  any  manors,  &c.  in  possession,  reversion,  or  remainder." 
In  Corbet's  case,  1  Rep.  85.  h.     "  For  the  construction  of  wills 
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this  rule  was  taken  by  the  justices  in  their  arguments,  that  such 
an  estate,  which  cannot  by  the  rules  of  the  common  law  be 
conveyed,  by  act  executed  in  his  life,  by  advice  of  counsel 
learned  in  the  law,  such  estate  cannot  be  devised  by  the  will  of 
a  man  who  is  intended  by  law  to  be  inops  consilii."  From 
whence  it  might  be  inferred,  that  out  of  that  interest,  in  which, 
by  act  executed  in  a  man's  hfe,  it  was  not  possible  to  create  any 
estate,  no  estate  could  be  created  by  his  will.  And  in  Butler 
and  Baker's  case,  3  Rep.  32.  a.  it  is  said,  "  Without  question, 
that  which  a  man  cannot  dispose  of  by  any  act  in  his  life,  shall 
not  be  taken  for  any  of  his  manors,  &c.  whereof  he  may  devise 
two  parts,  by  authority  given  him  by  the  statute."  And  in  Lord 
Mountjoy's  case,  Godb.  17.  it  was  laid  down,  "  that  the  statute 
of  Wills,  32  Hen.  8.  that  it  shall  be  lawful,  &c.  to  devise  two 
parts,  &,c.,  respects  only  such  things  as  are  devisable;  but  a 
right  of  entry  was  not  devisable,  and  therefore,  according  to  the 
terms  of  the  statute,  and  the  authority  of  that  case,  was  not  de- 
visable. For  these  reasons,  the  Court  was  of  opinion  that  there 
must  be  a  judgment  for  the  defendant.  And  whatever  mischief 
or  hardship  might  attend  the  decision  of  this  case,  or  might  be 
expected  to  arise  from  the  application  of  the  same  rule  to  other 
cases,  it  was  an  inconvenience  which  could  only  be  remedied  by 
positive  law  ;  and  the  propriety  of  applying  such  a  remedy, 
whereby  the  same  rights  of  entry  and  action  which  belong  to  the  8  Vin.  61. 
heir,  might  be  extended  to  the  devisee,  was  a  question  particu- 
larly fit  for  the  consideration  of  the  legislature."  (a) 

32.  When  the  feudal  doctrine  of  non-alienation  began  to  sub-  The  devisor 

must  be  S6is6(l 

side,  and  some  persons  were  allowed  to  dispose  of  their  lands  by  or  entitled. 
will,  a  devise  was  considered  to  be  in  the  nature  of  an  appoint- 
ment to  uses.     The  courts  of  law,  therefore,  held  that  a  devise  Cowp.  R.  305. 
affecting  lands  could  operate  on  those  only  of  which  the  testator 
was  possessed  at  the  time  of  executing  his  will ;  and  not  on  any 
lands  acquired  afterwards. 

33.  The  statutes  of  Wills  adopt  the  same  principle,  the  words 
being,  all  and  every  person  and  persons  having  manors,  &c.  or 
having  a  sole  estate,  &c. ;  from  which  it  follows  that  the  devisor 
must  have  the  estate  at  the  time  of  making  his  will,  for  he  cannot 

devise  what  he  has  not  in   him,   then.      And  in   Butler  and  3Rep.30.  b. 

(o)  A  writ  of  error  was  brought  in  the  Exchequer  Chamber,  but  judgment  was  given 
on  another  point.  1  Taunton's  Rep.  578. 


32 


Brunker  v. 

Cook, 

11  Mod.  121. 

1  Salk.  237. 


3  Bro.  Pari. 
Ca.  19. 

Lands  allotted 
subsequently  to 
the  will. 


2  Cases  &  Op. 
309. 


Prest,  Abst. 
161. 


41  Geo.  3,  c. 
109. 


Tit/eXXXVlU.  Devise.  C/i.  Ul.  .v.  33— 36. 
Baker's  case,  the  Judges  commenting  on  the  word  having,  in  the 
statutes  of  Wills,  say, — If  it  be  asked,  qiiis  potest  kgcire ;  the 
makers  of  the  act  answer,  every  person  having  manors,  &.c. ;  not 
every  person  generally. 

34.  A  person  devised  all  such  sums  of  money,  lands,  tene- 
ments, goods,  chattels,  and  estates  whatsoever,  wherewith  at  the 
time  of  his  decease  he  should  be  possessed  or  invested,  to  his 
wife.  Nine  years  after,  the  testator  received  a  sum  of  money  in 
right  of  his  wife,  which  he  laid  out  in  the  purchase  of  an  estate 
in  Kent,  of  the  nature  of  gavelkind,  and  died  without  having 
republished  his  will.  The  heir  at  law  of  the  testator  entered, 
and  his  widow  brought  an  ejectment  to  recover  the  possession. 
The  jury  found  a  special  verdict,  stating  the  above  facts;  and 
that  by  the  custom  of  gavelkind  any  tenant,  being  seised  of  lands 
in  fee,  might  devise  the  same  by  will  in  writing. 

The  Court  was  of  opinion  that  the  lands  did  not  pass:  and 
Lord  Holt  said,  the  lands  purchased  after  the  execution  of  the 
will  did  not  pass  by  it,  because  the  law  of  England  was  plain  as 
to  this  point,  by  all  the  precedents  ;  and  the  law  was  the  same 
of  lands  devised  by  custom,  as  of  lands  devised  by  statute  :  and 
whenever  a  will  was  pleaded,  it  was  always  said  that  the  testa- 
tor was  seised  in  fee,  and  being  so  seised  made  his  will ;  which 
plainly  showed,  that  it  was  absolutely  necessary  he  should  be 
seised  in  fee  at  the  time  of  making  his  will. 

Upon  a  writ  of  error  in  the  House  of  Lords,  this  judgment  was 
affirmed. 

35.  [Upon  the  same  principle  it  is  conceived,  lands  allotted 
under  inclosure  acts  in  lieu  of  rights  of  common  appurtenant  to 
the  lands  devised,  will  not  pass  by  a  prior  will  :  since  the  testa- 
tor had  not,  at  the  date  of  his  will,  seisin  of  the  allotment ;  nor 
can  a  devise  of  the  lands  (in  respect  of  which  the  allotment  was 
made,)  with  the  appurtenances  be  considered  an  indication  of 
intention  to  pass  the  allotment  which  the  testator  had  not  at  the 
date  of  the  will. 

36.  To  obviate  this  difficulty  it  is  a  general  practice  to  insert 
a  clause  in  local  inclosure  acts,  providing  that  the  allotted  and 
exchanged  lands  shall  pass  by  wills  made  prior  to  the  allotments, 
as  a  substitution  for,  and  in  addition  to,  the  lands  given  by  the 
will :  but  no  provision  for  that  purpose  is  contained  in  the 
general    inclosure    act.      A   clause    efi'ecting    the   above  object 
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is  inserted  in  the  note  (a),  which  was   taken    from  a  local   in- 
closure  act.] 

37.  It  has  been  stated  that  lands  contracted  for  may  be  de- 
vised :  there  must,  however,  be  express  articles,  or  a  positive 
agreement,  binding  within  the  statute  of  Frauds,  for  the  pur- 
chase of  an  estate,  entered  into  and  completed  before  the  execu- 
tion of  the  will ,-  otherwise  such  estate  will  not  pass  by  it. 

38.  Mr.  Laiiffford  entered  into  articles  with  Governor  Pitt,  Langfonl  v. 

Pitt  2  P.Wms. 
for  the  sale  of  lands  in  Cornwall.     Long  before  the  execution  of  629.'  " 

the  articles.  Governor  Pitt  made  his  will ;  and  the  question  was,  ^]  ^'^s-  J""- 

whether  the  lands  comprised  in  the  articles  passed  by  the  will ; 

and  it  was  held  that  they  did  not. 

39.  The  devisor  must  not  only  be  actually  seised,  or  well  en-  And  must  con- 

,  •  ,    J  111  •  r        1  •         1  •         -11    1  tinue  seised  or 

titled  to  the  lands,  at  the  tune  of  makmg  his  will,  but  must  also  entitled. 
continue  to  be  so  seised  or  entitled  till  the  time  of  his  death  ;  for,  Holt's°R.  748. 
in  the  case  of  a  devise  of  a  legal  estate,  the  will  cannot  take  effect 
unless  the  devisor  dies  seised ;  so  that  if  a  person  devises  his  Bro.  Ab.  Tit. 
lands,  and  is  afterwards  disseised,  and  dies  before  entry,  the  de-     '^^'^^'  ^  ' 
vise  is  void  ;  but  if  the  devisor  re-enters,  the  devise  becomes 
again  valid,  according  to  the  opinion  of  Lord  Holt ;  because  4  Burr.  R. 
when  a  man  is  disseised,  and  re-enters,  the  disseisin  is  purged,  s  \  es.  282. 
and  the  disseisee  is  considered  as  never  having  been  out  of  pos- 
session. 

40.  In  the  case  of  lands  contracted  for,  or  a  trust  estate,  the 
equitable  right  must  continue  undisturbed.  And  where  the 
devise  is  of  an  estate  in  remainder  or  reversion,  it  must  not  be 
devested  or  turned  to  a  right,  as  has  been  already  stated.  Ante,  s.  30. 

41.  There  are  a  few  cases  in  which   it  has  been  held  that  a  Exceptions. 

(«)  [And  be  it  further  enacted,  that  the  several  allotments  which  shall  be  made  by 
virtue  of  this  act,  and  the  premises,  so  to  be  exchanged,  partitioned  and  divided  as  afore- 
said, shall  immediately  after  the  making  of  such  allotments  partitions  and  exchanges  re- 
spectively, go  to,  be,  remain,  and  enure,  and  be  held  and  enjoyed,  and  the  several  persons 
to  whom  the  same  shall  belong,  shall  from  thenceforth  stand  and  be  seised  and  pos- 
sessed thereof  respectively,  to  such  and  the  same  uses  and  for  such  and  the  same  estates 
and  subject  to  such  and  the  same  leases  (except  leases  at  rack  rent  of  any  part  or  parts 
of  the  said  common-field  lands  so  intended  to  be  divided  as  aforesaid,  which  are  here- 
inafter declared  to  be  void)  wills,  entails,  limitations,  remainders,  tenures,  rent-char<Tes, 
quit-rents,  services,  mortgages,  charges,  liens,  judgments,  and  other  incumbrances,  as 
the  several  lands  and  grounds,  in  respect  whereof  such  allotments  shall  be  made,  or 
which  shall  be  so  divided,  partitioned,  or  exchanged  in  pursuance  of  this  act,  now  are, 
or  should,  or  would  have  been  subject  and  liable  to  have  been  charged  with  or  aiTected 
by,  in  case  this  act  had  not  been  made] 

VOL,  VI.  D 
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devise  should  operate  upon  property  of  which  the  devisor  was 

not  possessed  at  the  time  ot" making  his  will. 

Tenancies  es-         42.  Thus  where  a  person  devised  his  manor  of  A.,  and  subse- 

1  Salk.  233.       quent   to  the  execution  of  his  will,  but  before  his  decease,  a 

°  ■   '  ■      tenancy  escheated  ;  it  was  admitted  that  the  land  comprised  in 

the  tenancy  would  pass  to  the  devisee. 

Copyholds  sur-        43.  It  has  been  stated,  in  a  former  title,  that  where  a  copy- 

[okI.^"^^    °   "^    holder  surrenders  to  the  lord,  the  land  continues  to  be  part  of 

the  manor,  freed  from  the  customary  right  of  occupation  of  the 

copyholder;  and  would  paSs  by  any  conveyance  of  the  manor. 

In  consequence  of  this  principle,  it  has  been  determined,  that 

where  a  person  seised  of  a  manor,  made  his  will,  and  afterwards 

purchased  a  copyhold  held  of  the  manor,  and  took  a  surrender  of 

it  to  himself,  it  passed  by  the  will. 

Roe  r.  Wegg,         44.  Mr.  Hale  devised  the  manor  of  King's  Walden  with  the 

^™    ■      *  appurtenances,  and  all  his  messuages,  lands,  tenements,   and 

hereditaments,   in    the   parish  of  King's  Walden,  to  W.  Hale, 

Esq.     Mr.  Hale,  after  making  his  will,  purchased  a  copyhold, 

parcel  of  the  said  manor,  and  held  of  himself,  as  lord  of  the 

manor,  and  the  same  was  surrendered  to  the  use  of  Mr.  Hale  and 

his  heirs. 

It  was  determined  that  this  copyhold  passed  by  the  will  of 
Mr.  Hale  ;  because,  in  the  eye  of  the  law,  the  copyholders  of  the 
manor  are  only  tenants  at  will  to  the  lord,  who  is  seised  of  the 
freehold  and  inheritance  of  the  whole.  Now,  when  the  lord  in 
this  case  made  his  will  it  operated  upon  the  whole  manor,  in- 
cluding the  demesnes  and  services  ;  and  when  the  copyhold  was 
purchased  by  the  lord,  it  was  still  part  of  the  manor,  and  passed 
by  a  devise  of  the  manor. 
.   ,  45.  A  term  for  years  purchased  by  a  testator  after  the  execu- 

And  terms  .  . 

for  years.  tion  of  his  vvill,  passes  by  it ;  because  it  is  only  a  chattel  real ; 

1  p.  Wms.  575.  ,     .  11  •        1  • 

3  Atk.  176.        and  ttie  will  in  this  case  operates  as  a  testament,  and  not  as  a 
devise,  either  by  the  custom  or  by  the  statutes  of  Wills. 


; 


CHAP.  IV. 


Devises  of  Copyholds. 
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Section  1. 


As   the  statutes  of   wills  only  mention  lands  held  by  knight  Copyholds  de- 

•^  JO         visable  by  sur- 

service,  and  in  socage,  they  do  not  extend  to  copyhold  estates ;  render, 
but  a  power  of  devising  this  kind  of  property  has  long  been  iinst.  ui.b.  * 
indirectly  exercised  by  an  application  of  the  doctrine  of  uses,  "•  ^' 
similar  to  that  which  was  anciently  resorted  to,  in   respect  to 
freehold  lands.     For  this  purpose  the  copyholder  surrenders  his 
estate  to  the  use  of  his  last  will,  and  then  disposes  of  it  by  his 
will  j  which  operates  as  a  declaration  of  the  uses  of  the  surren- 
der, and  not  as  a  devise  under  the  statutes  of  wills. 

2.  By  the  general  custom  of  all  manors,  every  copyholder  has 

a  right  to  surrender  his  estate  to  the  use  of  his  will;  and  in  a  Pike ij. White, 

J  •  1     ,,,-.■     ,  ■  3Bro.C.C.286. 

modern  case  it  was  held,  that  it  there  was  a  custom  in  a  manor  15  Ves.  403. 
that  copyholds  should  not  be  surrendered  to  the  use  of  a  will, 
such  a  custom  would  be  deemed  void. 

3.  A  surrender  to  the  use  of  a  will  must  be  presented  ;  but  by  2°^'^^^:.  ,„ 

'^  •'     Tit. Cop.  i.  10. 

special  custom  such  presentment  may  be  made  at  the  next  Court 

after  the  death  of  the  surrenderor,   tliough   it  be  not   the  next 

after  the  surrender  made  ;  and,  it  is  said,  that  it  would  be  good 

without  any  special  custom. 
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Doe  V.  Toefield, 
11  East,  246. 


King  t.  Turner, 
2  Simons,  547. 
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surrenders. 
4  Rep.  23.  a. 
Ciilb.  Ten.  195. 


J'ilcli  11. 
Hockley, 
Cro.  Eiiz.  442. 


Thru  stout  I'. 
Cunningham, 
2  Black.  R. 
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67.  Ed.  8. 


Flny.J  r. 
Aldiidj^e,  ciled 
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4.  A  surrender  to  the  use  of  a  will  cannot  be  made  before  the 
admittance  of  the  devisor ;  for  till  then  he  has  no  estate  or 
interest  in  the  copyhold  ;  [nor  since  the  stat.  55  Geo.  3.  c.  192, 
will  copyholds  pass  by  the  will  of  a  devisor,  who  dies  before 
admittance,  for  that  statute  applies  only  to  cases  where  a  surren- 
der alone  would  have  made  good  the  will.] 

5.  Where  a  copyholder  surrenders  to  the  use  of  his  will,  the 
estate  still  remains  in  him,  and  does  not  vest  in  the  lord  ;  for  all 
the  design  of  the  surrender  is,  that  the  surrenderor  may  dispose 
of  it  by  his  will ;  not  to  vest  an  interest  in  any  one,  or  to  give 
away  the  power  of  disposing  of  it. 

6.  Thus  where  a  copyholder  surrendered  to  the  use  of  himself 
for  life,  then  to  his  son  for  life,  then  to  the  use  of  his  will ;  the 
son  died,  and  the  father  surrendered  to  the  use  of  another  in  fee  : 
it  was  held  by  Anderson  and  Walmsley,  that  the  copyholder 
might  dispose  of  it  in  his  lifetime,  notwithstanding  the  surrender 
to  the  use  of  his  will. 

7.  A  copyholder  having  surrendered  to  the  use  of  his  will, 
and  afterwards  surrendering  to  new  particular  uses,  with  reversion 
to  himself  in  fee  ;  it  was  held  that  he  was  in  of  the  old  use,  and 
might  devise  the  reversion,  without  any  admittance  or  fresh 
surrender  to  the  use  of  his  will. 

8.  Where  a  copyholder  makes  a  surrender  of  a  copyhold  by 
way  of  mortgage,  he  continues  in  possession  of  the  legal  estate 
till  the  mortgagee  is  admitted,  and  cannot  therefore  devise  the 
copyhold  without  a  surrender  to  the  use  of  his  will. 

9.  A  person  mortgaged  a  copyhold  in  fee,  and  surrendered  it 
to  the  mortgagee  ;  but  the  latter  was  not  admitted.  The  money 
was  not  paid  at  the  time.  The  mortagor  afterwards  made  his 
will,  and  devised  the  estate,  without  a  surrender  to  the  use  of 
his  will,  and  died.  The  devisee  brought  his  bill  to  redeem, 
making  the  heir  a  party. 

Sir  T.  Sewell,  M.  R.  dismissed  the  bill,  saying  that  the  plain- 
tiff had  no  interest  in  the  copyhold ;  if  the  mortgagee  had  not 
the  legal  estate,  there  was  no  equity  of  redemption.  The  legal 
estate  remained  in  the  surrenderor,  till  admittance  of  the  sur- 
renderee. After  the  first  surrender,  before  admittance,  he  is 
tenant  to  the  lord,  and  may  therefore  surrender  to  the  use  of  his 
will.  A  second  cannot  prejudice  a  first  surrender;  when  the 
first  surrenderee  came  in,  he  would  be  admitted.     A  mortgagee 


Title  XXXVIII.  Devise.  Ch.  IV.  s.  9—15.  37 

was  seldom  admitted  ;    the  mortgage    was  discharged   by   an 
entry  on  the    court  rolls;    all  remained   in  the  mortgagor;  no 
fine,  no  change  of  tenant,  8cc.     As  he  might  have  made  a  sur- 
render to  the  use  of  his  will,  without  prejudice  to  the  mortgagee,  Kenebel  v. 
he  ouffht  to  have  done  it:  the  estate  could  not  pass  at  law,  and  Scrafton, 

.    ^  .  .  '.  '  8  Ves.  Jun.  30. 

equity  would  not  assist  a  volunteer  against  the  heir. 

The  same  point  was  determined  by  the  Court  of  King's  Bench  Doe  v.  Wmot, 
in  Easter  Term,  1804.  ^  ^^'''  '^■^• 

10.  It  was   held   in   10  Jac.  that  where  a  copyholder  sur-  Semaineu. 
renders  his  estate  to  the  use  of  his  will,  and  afterwards  makes  i  ^uist.  200. 
a  will;    the  lands  do    not  pass  by  the  will,    but  by  the  sur- 
render ;  for  the  will  is  only  declaratory  of  the  uses  of  the  sur- 
render. 

11.  In  the  case  of  a  surrender  by  a  copyholder  to  the  use  of  Tit.  10.  c.  5. 
his  will,  and  a  devise  of  the  copyhold  under  it,  the  devisee  has  Co.  Cop.  s.  35. 
no  title  till  he  is  admitted  ;  but  if  a  devise  of  this  kind  is  to  two 

persons,  and  one  of  them  is  admitted,  according  to  the  purport  of 
the  will,  this  shall  enure  to  both. 

12.  The  devisor  must  have  the  copyhold,  at  the  time  of 
making  his  will,  otherwise  it  will  not  pass  by  it. 

13.  Thomas  Warde  made  his  will,  and  reciting  that  he  was  Warden. 
seised  of  a  copyhold  estate  (whereas  in  fact  he  was  not),  devised  Amb^299 
all  his  real  estate,  &c.     He  afterwards  purchased  a  copyhold  Vid.  sup.  s.  4. 
estate,  and  surrendered  it  to  such  uses  as  he  by  his  last  will  and 
testament  should  appoint  ;  and  afterwards  died  without  making 

any  other  will. 

Lord  Hardwicke  held  that  the  copyhold  did  not  pass  by  the 
will.  I.  Because  the  surrender  was  to  a  future  appointment. 
II.  Because  the  words  of  the  will  did  not  extend  to  an  after- 
purchased  copyhold ;  but  only  to  such  of  which  he  was  seised 
at  the  time  of  makingr  the  will. 

14.  It  is  said  by  Lord  Mansfield  to  have  been  determined  in  1  Term.  Rep. 
the  case  of  Harris  v.  Cutler,  B.   R.   10  Geo.  3.  that  copyholds 
purchased  after  a  will  do  not  pass  by  it.     But  it  will  be  shown  Ch.  7.  Heyiyn 
in  a  subsequent  chapter  that  a  surrender  of  copyholds  to  the  use  ^'    ^^  ^"' 

of  a  will  already  made,  may  operate  as  a  republication  of  such 
will,  and  by  that  means  pass  the  copyhold. 

15.  It  was  resolved  in  a  modern  case,  that  where  a  copyholder,  Doei>.  Cowiin-. 
having  an  estate  pour  outer  vie,  surrendered  all  his  estates  in  53/™    ^^' 
possession,  remainder,  or  reversion,  to  the  use  of  his  will,  and 
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afterwards  acquired  the  fee  by  descent,  such  fee  did  not  ))ass  by 
tlic  will. 
A  will  now  lU.  13y  the  statute  o5  Geo.  3.  c.  192.  it  is  enacted,  that  in  all 

surrender'.""  ^  cascs  where,  by  the  custom  of  any  manor  in  England  or  Ireland, 
any  copyhold  tenant  of  such  manor  may,  by  his  or  her  will,  dis- 
pose of  or  appoint  his  or  her  copyhold  tenements,  the  same 
having  been  surrendered  to  such  uses  as  should  be  declared  by 
such  will,  every  disposition  or  chaige.  made  or  to  be  made  by 
such  will,  by  any  person  who  shall  die  after  the  passing  of  this 
act,  (12  July  1815)  of  any  such  copyhold  tenements,  or  of  any 
right,  title,  or  interest  in  or  to  the  same,  shall  be  as  valid  and 
effectual  to  all  intents  and  purposes,  although  no  surrender  shall 
Doe  I .  Liuliam,  have  been  made  to  the  use  of  the  will  of  such  person,  as  the 

7  liing.  275.  .  '  ' 

same  would  have  been,  if  a  surrender  had  been  made  to  the  use 

of  such  will. 

Tit.37.  c.  1.  s.        17,  It  vvas  shown  in  the  preceding;  title  that  tlie    Court  of 
103.  *  "^ 

Chancery  would  supply  the  want  of  a  surrender  of  a  copyhold 

in  several  instances;  and  the  cases,  in  which  a  surrender  to  the 
use  of  a  will  had  been  supplied,  were  stated  in  the  former  edi- 
tions of  this  work,  but  are  now  omitted. 
Doe  v.  Bartle,  18.  Where  there  was  a  custom  enabling  a  married  woman  to 

492.  "  *  psiss  by  her  will  lands  which  had  been  surrendered  to  the  use  of 
her  will,  (the  wife  being  examined  apart  by  the  steward  and 
consenting)  it  was  held  that  such  surrender  was  matter  of  sub- 
stance, and  there  not  having  been  any  previous  surrender,  the 
will  was  ineffectual.  The  stat.  55  Geo.  3.  c.  192.  was  intended 
to  supply  the  want  of  a  mere  formal  surrender:  and  therefore 
such  a  case,  although  within  the  words,  was  not  within  the  mis- 
chief intended  to  be  remedied. 
A  sin  render  of        19.  It  has  been  Stated  in  the  preceding  title  that  in  many 

tliis  kind  bars  ,  i    i  •      i      •  ^r-    •       ^  ^ 

an  entail.  mauors  a  surrender  to  a  stranger  and  his  heirs  was  suincient  to 

lit.  37.  c.-.  bar  an  entail.  This  doctrine  has  been  extended  to  surrenders 
made  to  the  use  of  the  surrenderor's  will.  And  Lord  Hard- 
wicke  has  said,  that  where  a  person,  having  an  estate  tail  in  a 
copyhold,  surrenders  it  to  the  use  of  his  will ;  if  entails,  by  the 
custom  of  the  manor,  are  not  barrable  by  recovery  or  fine,  but  by 
surrender,  in  such  case  the  surrender  to  the  use  of  his  will,  not 
only  effectuates  the  will,  but  operates  as  a  bar  to  the  entail. 
Carri).  Singer,        20.  A  pcison  being  tenant  in  tail  of  a  copyhold  estate,  there 

2Ves.  S.  604.  .  '  ^  .,.  ,,,,,•  i 

C.  13. 1750.        being  a  custom  lor  cntading  copyholds,  surrendered  into  the 
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hands  of  the  lord,  to  such  uses  as  he  should  by  any  deed  or  will 
limit  or  appoint.  He  made  his  will,  devising  the  customary 
premises  in  question  to  one  of  the  defendants.  Upon  the  rolls 
of  the  manor  there  was  found  one  single  instance  of  a  surrender 
to  bar  an  estate  tail ;  but  it  did  not  appear  what  enjoyment  was 
under  the  surrender  :  and  no  instance  was  found  on  the  rolls  of 
a  recovery  suffered  to  bar  estates  tail. 

Birch,  J.  said,  the  question  was,  whether  the  estate  tail  was 
barred  by  the  surrender,  and  the  devise  in  pursuance  thereof; 
as  it  was  admitted  there  was  a  custom  in  the  manor  for  en- 
tailing copyholds,  it  must  be  admitted  there  was  some  method 
to  bar  such  entails,  or  else  there  would  be  a  perpetuity,  which 
the  law  abhorred  ;  and  he  thought  the  surrender  was  a  good  bar 
to  the  entail. 

Burnet,  J.  said  he  concurred  in  that  opinion.  The  whole  of 
the  case  came  to  this : — Here  was  a  manor  in  which  custom  had 
established  the  entailing  of  copyhold,  and  no  method  of  barring ; 
for  one  instance  so  modern  would  not  weigh  with  him.  The 
opinion  that  where  there  is  no  recovery  by  custom,  a  common 
surrender  will  do,  was  mentioned  by  Lord  Cowper  in  2  Vern. 
583. ;  but  though  this  was  an  opinion  only,  his  next  determi- 
nation, 2  Vern.  702.,  was  delivered  as  a  judge,  upon  the  very 
point  in  judgment;  his  opinion  therefore  was,  that  the  same 
rule  must  hold,  that  a  surrender  of  a  copyhold  would  be  a  suf- 
ficient bar  of  the  entail,  where  there  was  no  recovery  by  custom 
to  bar.it. 

Lord  Ch.  J.  Willes  said,  he  was  the  less  concerned  at  differing 
in  opinion  in  this  case,  because  he  thought  the  opinion  of  his 
brethren  attended  with  less  inconvenience  than  his.  He  agreed 
that  an  estate  tail  in  copyhold  was  not  created  by  custom,  but 
custom  co-operating  with  the  statute  ;  and  that  if  it  might  be 
created  by  custom,  some  way  to  bar  it  must  be  found  out,  to 
prevent  a  perpetuity.  He  agreed  also  that  a  surrender  would 
bar  such  estates,  if  there  was  a  custom  for  it,  according  to  the 
express  words  of  Co.  Lit.  60.  And  Lord  Coke  would  never  have 
said,  that  if  an  estate  may  be  created  by  custom,  a  surrender  by 
custom  will  bar  it ;  if  it  was  then  established  that  a  surrender 
without  a  custom  would  bar.  His  opinion  therefore  was,  that 
there  must  be  a  custom  to  make  a  surrender  good.  If  there  was 
no  other  way  to  bar,  he  admitted  a  surrender  would,  without  a 
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custom,  from  a  necessity,  to  avoid  a  perpetuity ;  but  if  there 
was  a  way  of  barring-,  there  was  an  end  of  that  question.  He 
thought  a  recovery  without  custom  would  bar;  and  if  so,  there 
was  no  occasion  for  a  surrender  to  bar.  As  a  recovery  might  be 
suffered  in  the  lord's  court,  he  could  not  think  a  surrender  would 
bar :  but  he  was  satisfied,  that  unless  this  came  to  be  the 
established  opinion,  great  inconvenience  would  arise,  and  hoped 
his  brother's  opinion  would  determine  it ;  but  he  could  not 
think  the  law  was  so.  The  occasion  of  this  method  was  from 
the  ignorance  of  stewards,  who  knew  not  how  to  suffer  a  reco- 
very, and  therefore  ciiose  to  do  it  by  surrender. 

That  as  his  brother  Abney,  before  his  death,  declared  himself 
of  opinion  with  his  two  brothers,  judgment  must  be  in  support 
of  the  surrender. 

21.  Where  the  legal  estate  in  a  copyhold  is  outstanding,  the 
person  entitled  to  the  equitable  interest  might  devise  it  without 
a  surrender,  for  otherwise  it  could  not  be  disposed  of  by  will; 
as  a  person  who  has  not  the  legal  estate  in  a  copyhold  cannot 
make  a  surrender. 

22.  A  person  agreed  for  the  purchase  of  copyhold  lands, 
which  were  surrendered  out  of  court  to  his  use;  but  before  ad- 
mittance he  died,  having  made  his  will  after  the  contract,  and 
thereby  devised  the  copyholds. 

It  was  declared  by  the  Court  to  be  clear  that  the  copyholds  so 
agreed  for  passed  by  the  will ;  for  the  purchaser  had  an  equity 
to  recover  the  land,  and  the  vendor  stood  trustee  for  him,  or  as 
he  should  appoint,  till  a  conveyance  executed. 

23.  The  Solicitor  General  submitted,  that  a  devise  of  a  copy- 
hold estate,  without  a  surrender,  where  the  devisor  had  only  the 
equitable  interest,  and  the  legal  estate  in  trustees  was  sufficient 
to  pass  the  copyhold. 

Lord  llardwicke  declared  his  opinion,  that  the  trust  of  these 
coyjyholds  would  pass,  without  a  surrender,  to  the  uses  of  the 
will.  There  had  been  several  cases  so  determined,  but  parti- 
cularly Tuffnell  V.  Page.  Because  the  surrender  must  be  by 
the  person  who  had  the  legal  estate ;  and  when  there  was  no 
legal  estate  in  the  party  who  had  the  beneficial  interest,  it 
might  pass  by  a  will,  as  well  as  other  lands.  But  in  the  case 
of  a  descent,  the  person  so  taking  cannot  devise  without  a 
surrender. 
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24.  Thomas  Earl  of  Strafford  surrendered  certair\   copyhold  Doc  i.  Vernon, 
estates  to  the  use  of  his  will ;  and  devised  them  to  his  only  son        ^  ' 
William  in  tail,  remainder  to  his  three  daughters,  of  whom  Lady 

Harriet  Vernon  was  one,  in  fee.  Lady  Harriet  made  her  will 
in  1779,  by  which  she  devised  all  her  real  estates  to  her  second 
son,  and  died  in  1786.  William  Earl  of  Strafford  survived 
her,  and  died  without  issue  in  1791  ;  not  having  been  admitted. 
Lady  Harriet  did  not  surrender  her  estate  in  reversion  to  the 
use  of  her  will ;  and  the  question  was,  whether  it  passed  by  it. 

It  was  contended  on  behalf  of  the  devisee, — I.  That  the  legal 
estate  in  a  copyhold  surrendered  to  the  use  of  a  will,  remained 
in  the  surrenderor,  and  on  his  death  descended  to  his  heir,  till 
admittance  of  some  person,  having  relation  to  that  surrender. 
II.  That  the  interest  taken  by  the  party  named  as  devisee  was, 
till  admittance,  an  equitable  interest  only ;  and  that  such  was 
the  interest  which  Lady  Harriet  had  as  devisee  in  remainder, 
Earl  William  never  having  been  admitted.  III.  That  Lady 
Harriet  might  devise  such  her  equitable  interest,  without  any 
surrender.  The  Court  of  King's  Bench  held,  that  the  devisee 
of  Lady  Harriet,  though  admitted,  could  not  recover  against  her 
heir  at  law,  who  had  also  been  admitted,  in  ejectment.  If  he 
had  any  title,  it  was  in  equity. 

25.  It  was  ruled  by  Lord  Talbot,  that  where  a  copyholder  has  King«.  King, 
mortgaged  his  copyhold,  and  the  mortgagee  is  admitted ;  the       *    "^^' 
mortgagor,  not  having  the  legal  estate  of  the  copyhold  in  him,  Macnamara  v. 
has  no  estate  that  he  can  surrender;  and  therefore  may  devise  C.C.'48i.s.P. 
the  copyhold  premises  without  any  surrender. 

26.  An  opinion  formerly  prevailed  that  a  devise  alone  would  ^"'  ^°  equlta- 

11  -IP  •  111-1  ble  entail  is  not 

bar  the  entail  of  a  trust  estate  m  a  copyhold,  without  a  sur-  barred  by  a  will, 
render ;  which  was  probably  adopted  on   the  authority  of  the 
following;  case. 

27.  A.  was  tenant  in   tail  of  the  trust  of  a  copyhold,  with  Otway  u. 
remainder  to  J.  S.,  and  requested  the  trustees  to  surrender  to  3  vem.'sss. 
him  in  tail ;  which  they  refusing,  he  brought  a  bill  to  compel 

them ;  and  they  put  in  their  answers.  Then  A.  died ;  but, 
pending  the  suit,  he  went  to  the  lord's  court  and  desired  to  be 
permitted  to  surrender,  which  was  refused,  because  the  legal 
estate  was  in  the  trustees ;  upon  which  A.  made  his  will,  and 
devised  the  premises  to  his  wife. 

Lord  Cowper  decreed  the  estate  to  go  according  to  the  will, 
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there  having  been  no  laches  in  the  testator :  and  he  having 
devised  the  estate  to  the  uses  and  purposes  in  his  will,  his 
Lordship  conceived  that  was  sufficient  to  bar  the  entail  of  a 
trust. 

28.  The  decision  in  the  above  case  appears  to  have  been 
founded  on  the  circumstance  that  the  person  entitled  to  the 
entailed  trust  estate  had  done  every  thing  in  his  power  to 
procure  the  legal  estate ;  and  therefore  does  not  establish  any 
general  principle  :  and  it  is  now  vniderstood  that  an  equitable 
estate  tail  in  a  copyhold  must  be  barred  in  the  same  manner  as 
a  legal  one. 
Roe  V.Lowe,  29.  Thus  in  a  modern  case,  where  it  was  contended  by  the 
yien.  Black,  ^^^^^j^gg]^  j-jj^j  ^|jg  equitable  entail  of  copyholds  might  be  barred 
by  a  mere  devise  ;  Lord  Loughborough  said — "  Now,  though  it 
is  true  that  the  devise  of  an  equity  in  a  copyhold  requires  no 
surrender,  yet  that  is  where  the  testator  has  a  devisable  estate  : 
the  entail  must  first  be  barred  ;  the  party  must  have  done  some 
antecedent  act,  to  enable  him  to  devise.  Here  no  such  thing 
was  done,  and  the  will  of  T.  W.  H.  did  not  operate  long ;  there 
was  no  length  of  possession  against  the  entail,  on  which  to  pre- 
sume a  surrender." 
Who  may  dc-  30.  All  those  who  are  capable  of  devising  freehold  estates 
vise  copyholds,  may  also  dispose  of  copyholds  by  will;  but  a  married  woman 
cannot  give  a  copyhold  estate  by  will.  And  where  a  woman 
surrendered  to  the  use  of  her  will,  and  afterwards  married,  it 
was  held  that  the  surrender  was  suspended  during  the  mar- 
riage ;  and  that  a  disposition  by  will  of  the  copyhold  by  the 
wife  was  void  ;  notwithstanding  that  by  articles,  previous  to  the 
marriao-e,  the  husband  had  agreed  that  she  should  have  power 
to  devise  it. 

George V. 31.  Ann  Thornbury,  widow,  surrendered  a  copyhold  to  the 

Amb. 627.  ^g^  ^j-  ^^qx  will;  soon  after  she  married;  but  previous  thereto 
she  entered  into  articles,  reciting  the  surrender,  and  that  the  in- 
tended husband  agreed  that  she  should  have  power  to  settle  her 
estate,  or  to  devise  the  same,  during  coverture,  without  his  con- 
tradiction. The  wife  made  her  will,  reciting  her  power  under 
the  articles;  and  the  question  was,  whether  it  was  good. 

Lord  Ch.  J.  W^illes  delivered  the  opinion  of  the  Court,  and 
laid  down  these  two  propositions  :  I.  That  a  feme  covert  could  not 
make  a  will  of  lands.    II.  That  the  surrender  by  her  when  sole. 
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became  void ;  or  at  least  was  suspended  by  the  marriage.  As 
to  the  first,  it  was  contrary  to  the  34  8c  35  Hen.  8.  that  a  feme 
covert  should  make  a  will ;  for  by  that  statute,  wills  made  by 
feme  coverts  were  void  in  law.  But  it  was  argued  that  the  con- 
sent of  the  husband,  by  the  articles,  gave  her  the  power  of  de- 
vising, though  by  law  she  could  not  otherwise  do  it ;  and  many 
cases  were  cited  to  prove  this  doctrine,  but  they  were  all  cases  of 
wills  of  personal  estate,  made  by  virtue  of  such  agreement ;  and 
there  could  be  no  doubt  but  the  husband  might  ojive  her  a 
power  to  dispose  of  her  personal  estate,  because  by  the  marriage 
he  had  the  sole  property  in,  and  power  over  it ;  but  it  was  other- 
wise of  lands  of  inheritance,  belonging  to  the  wife  ;  and  he  could 
not  give  her  such  a  power  to  make  a  will,  in  prejudice  of  her  heir 
at  law.     Judgment  that  the  will  was  void. 

32.  [But  where  husband  and  wife  concurred  in  a  surrender  Driven;. 

of  copyholds  to  such  uses  as  the  wife  should  by  will  or  codicil  4  Tj[|^nt°2'93. 
appoint,  a  paper  purporting  to  be  her  will,  though  made  by  her, 
living  her  husband,  is  good.     The  previous  case  of  George  v.  sup.  s.  31. 
was  cited. 

33.  By  the  recent  decision  of  Right  v.  Banks,  in  the  Court  of  Customary  heir. 
King's  Bench,  over-ruling  the  dictum  of  Sir  Thomas  Plumer  in  ^B.cScAd.  664, 
Wainevvright  v.  Elwell,  and  the  decision  of  Sir  L.  Shad  well,  V.  C.  1  Mad.  632. 
in  King  v.  Turner,  it  is  now  settled  that  the  customary  heir  of  a  2  Sim.  545, 
deceased  copyholder  may  devise  before  admittance.     Since  the 

decision  of  Right  v.  Banks,  that  of  King  v.  Turner  has  been  over-  1  Myi.  & 
ruled  upon  appeal  to  Brougham,  C.  ^"'^"'  ^^^• 

34.  It  may  be  stated  as  a  general  rule,  that,  with  the  exception  Who  may  not 
of  the  customary  heir  and  persons  entitled  to  equitable  interests  \io\j^^, 
before  noticed,  admittance  is  a  necessary  preliminary  to  the  copy- 
holder's testamentary  power  of  disposition. 

35.  So  that  an  unadmitted  surrenderee,  who  is  a  volunteer,  Unadmitted 

.  s  11  rrc  ntlcrGG 

having  no  equitable  title  distinct  from  his  incomplete  legal  title.  Doe  u.  Tofield, 
cannot  devise  before  admittance;  for  until  that  act  is  done  the  ^'"^!^P"®*^* 

'  L/O.  Cop.  S.  do. 

surrenderor  continues  tenant  to  the  lord,  and  must  answer  for  the 
services  and  returns. 

36.  So  also  a  devisee  before  admittance  cannot  devise,  as  was  Unadmitted 
decided  in  the  above  case  of  Wainewright  v.  Elwell.]  ubi.  sup. 

37.  Not  only  estates  in  possession,  but  also  estates  in  remain-  what  estate  in 

.a  copyhold  may 

der  and  reversion  in  a  copyhold  may  be  devised.     And  in  the  be  devised, 
case  of  a  joint  tenancy,  the  surrender  of  one  of  the  joint  tenants 
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to  the  use  of  his   will,  operates  as   a  severance   of  the  joint 
tenancy. 
1  Inst.  59.  b.  38.  Thus  Lord  Coke  says,  if  two  joint  tenants  be  of  copyhold 

Cro.  .lac.  100.'  lands  in  fee,  and  the  one  out  of  Court,  according  to  the  custom, 
surrenders  his  part  to  the  use  of  his  will,  and  devises  it  to  a 
stranger  in  fee,  and  dies,  and  at  the  next  Court  the  surrender  is 
presented;  by  the  surrender  and  presentment  the  jointure  was 
severed,  and  the  devisee  ought  to  be  admitted  to  the  moiety  of 
the  land  ;  for  now  by  relation  the  estate  of  the  land  was  bound 
by  the  surrender. 

39.  [And  it  would  seem  upon  principle  that  admittance  is  a 
requisite  preliminary,  as  well  in  respect  of  a  remainder  or  rever- 
sion, as  of  an  estate  in  possession  ;  and  notwithstanding  the  per- 
son who  subsequently  acquires  such  remainder  or  reversion,  may 
have  been  admitted  in  respect  of  a  previous  life  estate. 

40.  Thus,  suppose  copyholds  devised  to  A.  for  his  life,  and  the 
reversion  being  undisposed  of,  devolved  upon  the  testator's  cus- 
tomary heir;  A.  is  admitted  according  to  the  will  for  his  life: 
subsequently  the  testator's  heir  devises  the  reversion  to  A.  and 
dies;  and  then  A.  devises  it  to  B.  without  any  subsequent  ad- 
mittance in  respect  of  the  reversion :  it  is  conceived  that  this 
reversion  would  not  pass  to  B.  for  want  of  A.'s  admittance. 

41.  For  although  in  the  case  above  supposed,  A.  on  the  prior 
admittance,  filled  the  tenancy  at  the  period  when  the  reversion 
was  devised  to  him,  and  although  copyholds  are  held  at  will,  and 
admittance  is  made  on  the  change  of  a  tenant,  it  might  be  con- 
sidered his  having  been  once  admitted  tenant  to  the  lord  would 
be  sufficient  for  every  purpose  ;  yet  copyholds,  though  notionally 
held  at  will,  are  essentially  susceptible  of  nearly  the  same  limita- 
tions and  modifications  as  freeholds,  and  the  same  person  may 
have  different  estates  or  interests  in  the  same  copyhold.     A  re- 

Bro.  Ten.  pi.  version  in  copyholds  is  consequently  as  much  a  tenement  as  an 
cioJac  31  estate  in  possession,  and  is  equally  the  subject  of  surrender 
Co.  Cop.  s.  36.  and  admittance.  The  Editor  is  not  aware  of  any  express  decision 
on  the  point. 

42.  The  case  above  supposed  is  clearly  distinguishable  from 
that  of  a  reversion  granted  by  the  lord,  expectant  upon  a  prior 
life  estate  ;  for  in  the  latter  instance  admittance  is  not  necessary, 
the  assent  of  the  lord  being  involved  in  the  grant  itself:   and  it 


12  Ves.  431. 
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is  conceived  that  the  grantee  may  devise  such  reversion  without 
admittance  or  before  entry. 

43.  In  Roe  V.  Loveless  it  was  decided  that  such  a  grantee  2Bar.  &Aii]. 
might  maintain  his  ejectment  for  the  copyhold  on  the  death  of 
the  tenant  for  life,  without  having  been  admitted,  inasmuch  as  he 
had  a  good  and  perfect  title  by  the  grant  without  admittance, 
and  might  take  possession  on  the  death  of  the  tenant  for  life ; 
and  it  should  seem  for  the  same  reason  he  might  devise.] 
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CHAP.  V 


Solemnities  necessary  to  a  Devise. 


Statute  of 
Frauds. 


Sect.     1.  Statute  of  Frauds. 

2.  What  is  required  hy  this  Sta- 

tute. 

3.  Writing. 
7.  Signing. 

14.  Attestation  by  Witiiesses. 

21 .  Who  ought  to  see  the  whole 
Will. 

23.  And  must  attest  in  the  pre- 
sence of  the  Testator. 

32.  But  may  attest  at  different 
Times. 

36.  Wills  and  Codicils  need  not 
be  separately  attested. 

44.  Who  may  be  Witnesses. 

50.  Publication. 

.jS.  a  Person  cannot  empoicer 
himself  to  give  Lands  by 
Will  not  duly  attested. 


Sect.  55.   Wills    charging    Lands  are 

tvithin  the  Statute. 
56.  But  not  Codicils  giving  Le- 

g acies. 
01 .  Devises  of  Trust  Estates  are 

within  the  Statute. 
63.  And  also  of  Mortgages  and 

Equities  of  Redemption. 
05.  But  not  Wills  of  Copyholds. 
72.  Or  of  Terms  for  Years. 
74.  Except  Terms  attendant  on 

the  Inheritance. 
70.   Wills    made  abroad   within 

the  Statute. 
77.  A  Devise  of  Lands  may  be 

proved  in  Chancery. 


Section  I. 

As  the  statutes  of  Wills  did  not  require  any  precise  form  or 
ceremony  in  a  devise  of  lands,  but  only  that  it  should  be  in 
writing  ;  and  as  lands  devisable  by  custom  would  pass  by  a  will 
made  by  parol  only,  an  infinite  number  of  frauds  were  thereby 
committed.  To  remedy  these,  it  was  enacted  by  the  statute 
29  Cha.  2.  c.  3.  s.  5.,  usually  called  the  Statute  of  Frauds, 
"  That  all  devises  and  bequests  of  any  lands  or  tenements, (a) 
devisable  either  by  force  of  the  statute  of  Wills,  or  by  this 
statute,  or  by  force  of  the  custom  of  Kent,  or  the  custom  of  any 
borough,  or  any  other  particular  custom,  shall  be  in  writing,  and 

(u)  [In  reference  to  llie  application  of  this  act  to  the  British  Colonies  in  America, 
see  Stat.  2.')  Geo.  2.  c.  6.  ss.  10,  11  ;  and  tn  lands  in  llie  East  Indies,  see  1  Jac.  & 
Wal.  26.] 
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signed  by  the  party  so  devising  the  same,  or  by  some  other  per- 
son in  bis  presence,  and  by  his  express  directions  ;  and  shall  be 
attested  and  subscribed  in  the  presence  of  the  said  devisor,  by 
three  or  four  credible  witnesses  ;  or  else  they  shall  be  utterly 
void,  and  of  none  effect." 

2.  In  consequence  of  this  statute,  the  following  circumstances  What  is  re- 
are  now  absolutely  necessary  to  the  validity  of  a  devise.     I,  That  gj^'^jte.  ^ 
it  be  written.     II.  That  it  be  signed  by  the  party  himself,  or  by 

some  other  in  his  presence,  and  by  his  express  directions.  III. 
That  it  be  attested  by  three  or  four  witnesses,  in  the  presence  of 
the  testator. 

3.  A  devise  of  lands  or  tenements  must  be  reduced  into  writ-  Writing. 
ing  in  the  lifetime  of  the  devisor  ;  for  it  is  not  sufficient  that  it 

be  put  into  writing  after  his  death,  being  first  declared  by  words 
only,  for  then  it  is  but  a  nuncupative  will. 

4.  It  is  not  material  upon  what  matter  or  stuff,  whether  paper 
or  parchment;  or  in  what  language,  whether  English,  Latin, 
French,  &c.  or  in  what  kind  of  handwriting  or  character,  a  de- 
vise is  written,  so  that  it  be  fair  and  legible,  and  the  meaning 
be  sufficiently  apparent.  Neither  is  it  material  whether  it  be 
written  at  large,  or  by  notes  usual  or  unusual  ;  or  whether  sums 
of  money  given  be  expressed  at  full  length,  or  in  figures,  provided 
it  be  free  from  all  doubt  and  ambiguity. 

5.  Thus  where  a  will,  in  which  legacies  charged  on  lands,  Masters  r.Mas- 

,      ,       .,  ,        .  p  ,  ters,  1  P.Wms. 

were  written  in  figures,  was  scarcely  legible,  it  was  referred  to  425. 
a  master  to  examine  and  see  what  those  legacies  were ;  and  he 
was  directed  to  call  to  his  assistance  persons  skilled  in  the  art  of 
writing. 

6.  A  will  may  be  written  at  several  times,  and  on  several  sheets   1  show.  R.  66. 
of  paper,    unconnected  with  each  other ;  although   the  proper 

mode,  where  a  will  is  written  on  several  sheets  of  paper,  is,  to 
join  them  together  by  means  of  a  piece  of  tape  sealed. 

7.  The  next  circumstance  necessary  to  the  validity  of  a  devise  Signing. 
of  lands  is,  that  it  be  signed  by  the  devisor,  or  by  some  other 
person,  in  his  presence,  and  by  his  direction.     The  latter  part 

of  this  clause  was  inserted  for  the  benefit  of  those  persons  who, 
from  sickness  or  some  other  misfortune,  should  be  incapable  of 
writing  their  name,  or  making  their  marks.  And  where  a  will  is 
written  on  several  sheets  of  paper,  it  is  the  usual  practice  for 
the  testator  to  sign  each  page. 
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Gilb.  R.  261.  8.  The  framers  of  the  statute  of  frauds  chose  signing, 
rather  than  sealing  and  delivery,  the  solemnities  required  in 
deeds;  because  seals,  though  formerly  a  great  mark  of  distinction 
in  families,  were  much  disused  when  this  statute  was  made,  and 
people  sealed  with  any  seal ;  so  that  signing,  as  used  in  the 
Roman  law,  was  preferred. 

9.  If  the  testator's  name  be  written  by  himself  in  any  part 
of  a  will,  either  at  the  beginning  or  at  the  end,  it  will  be  con- 
sidered as  a  sufficient  signing  within  the  statute. 

Lemayne  v.  10.  A  person  wrote  his  will  with  his  own  hand,  beginning  thus, 

sTev^i  "  ^  John  Stanley  make  this  my  last  will  and  testament;"  and  put 

his  seal,  but  did  not  subscribe  his  name  to  it.  This  was  ad- 
judged to  be  a  good  will;  for  being  written  by  himself,  and  his 
name  in  the  will,  it  was  a  sufficient  signing  within  the  statute; 
which  did  not  appoint  where  the  will  should  be  signed,  at  the 
top,  bottom,  or  margin  ;  and  therefore  a  signing  in  any  part 
was  sufficient.  And  three  of  the  judges  were  of  opinion  that 
the  putting  his  seal  had,  of  himself,  been  a  sufficient  signing 
within  the  statute  of  frauds ;  for  sigrutm  was  no  more  than  a 
mark  that  it  was  his  will. 

11.  The  position  laid  down  in  the  preceding  case,  that  sealing 
Warneford  v.  a  will  is  a  sufficient  signing  within  the  statute  of  frauds,  is  very 
SaS        doubtful :  for  although  Sir  J.  Strange  reports,  that  in  13  Geo.  1 ., 

on  an  issue  directed  out  of  Chancery,  of  devisavit  vel  von,  the 

Chief  Justice  ruled,  that  sealing  a  will  was  a  signing  within  the 

Smith  1).  Evans,  statute  of  frauds  ;  yet  in  a  subsequent  case,  25  Geo.  2.,  it  was 

iwiis.  11.313.  g^i^j  i^y  Lord  Ch.  B.  Parker,  Baron  Clive,  and  Baron  Smythe 

(absente  Legge),  that  the  opinion  advanced  in  3  Lev.  1.,  that 

sealing  was  a  sufficient  signing,  was  a  strange  doctrine  ;  for  if 

it  were  so,  it  would  be  very  easy  for  a  person  to  forge  any  man's 

will,  by  only  forging  the  names  of  any  three  obscure  persons,  as 

there  would  be  no  occasion  to  forge  the  testator's  name  :  and  the 

2  Ves.  459.        Barons  said,  if  the  same   should  come  in   question  again,  they 

iT^'l^d  459  ^^   should  not  hold  that  sealing  a  will  only,  was  a  sufficient  signing 

within  the  statute. 

12.  The  want  of  signing  all  the  sheets  of  a  will  cannot  be 
supplied  ;  so  that  if  the  devisor  should  intend  to  sign  the  re- 
maining sheets,  but  becomes  incapable  of  doing  it  by  sickness, 
such  an  execution  will  not  be  deemed  sufficient. 

"Riohti.  Price,        ^3    ^  y/1\[  yyas  preiiared  and  wi.»Uen  on  five  sheets  of  paper, 
1  Douff.  241.  ^      '  r   r     > 
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and  a  seal  affixed  to  the  last,  and  also  the  form  and  attestation  See  also  i  Mer, 

,  .      503. 

written  on  it.     The  will  was  then  read  over  to  the  testator  in 

the  presence  of  three  witnesses,  who  afterwards  subscribed,  and 

the  testator  set  his  mark  to  the  first  two  sheets  in  their  presence, 

and  attempted  to  set  it  to  the  third  ;  but  being  unable,  from  the 

weakness  of  his  hand,  he  said,  "  I  cannot  do  it,  but  it  is  my 

will."     After  this  the  three  witnesses  went  away,  being-  desired 

to  come  ugain.     The  testator  died  without  setting  his  mark  to 

the  last  three  sheets. 

Lord  Mansfield   said,  the  will  was  not  duly  executed  ;  for 

when  the  testator  signed  the  first  two  sheets,  he  had  an  intention 

of  signing  the  other  sheets,  but  was  not  able  ;  he  therefore  did 

not  mean  the  signature  of  the  first  two  sheets  as  a  signature  of 

the  whole  will :  there  never  was  a  signing  of  the  whole.     The 

Court,  to  be  sure,  would  lean  in  support  of  a  fair  will,  and  not 

defeat  it  for  a  slip  in  form,  where  the  meaning  of  the  statute  had 

been  complied  with  ;  but  here  there  was  no  room  for  presumption. 

Adjudged  that  the  will  was  not  duly  executed. 

14.  The  third  circumstance  required  by  the  statute  of  frauds   Attestation  by 

'  witnesses. 

to  the  validity  of  a  devise  is,  that  it  should  be  attested  and 
subscribed,  in  the  presence  of  the  testator,  by  three  or  four  wit- 
nesses. In  this  instance  the  statute  adopts  the  mode  prescribed 
by  the  civil  law,  in  iestameiUis  sokmniljus  not -as  Isi'id  down  in  Gilb.  R.  261. 
Justinian's  Institutes,  but  as  reformed  by  the  code  in  the 
Novels  ;  and  the  evil  meant  to  be  remedied  by  the  makers  of  the 
statute  of  frauds  was,  the  secret  and  private  manner  in  which 
wills  were  formerly  executed. 

15.  Where  the  testator  owns  his  handwriting  before  the  wit- 
nesses, it  is  sufficient,  though  they  do  not  see  him  sign  his 
name. 

16.  Thus  in  proving  a  devise  of  lands  in  the  Court  of  Chan-  Stonehouse  t>. 
eery,  the  evidence  was  full  that  the  three  witnesses  did  subscribe  3P.Wms.254, 
their  names  in  the  presence  of  the  testatrix  ;  one  of  them  how- 
ever said  he  did  not  see  the  testatrix  sign,  but  that  she  owned,  at 

the  time  when  the  witnesses  subscribed,  that  the  name  signed 
to  the  will  was  her  own  handwriting;  which  Sir  J.  Jekyll  held 
without  all  doubt,  to  be  sufficient. 

17.  On  a  bill  to  establish  a  will  against  an  heir  at  law,  he  by  Grayson  v. 

"  .  Atkinson, 

his  answer  made  a  doubt,  whether,  as  all  the  witnesses  did  not  2  Ves.  454, 

VOL.  VI.  E 
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see  the  testator  sign,  this  was  a  good  attestation   within  the 
statute. 

Lord  Ilardwicke. — "  This  has  been  vexata  questio  a  great  while; 
whether  to  make  a  will  effectual,  according  to  the  statute,  the 
signing  of  the  testator  thereto  should  be  in  the  presence  of  all,  or 
indeed  of  any  of  the  witnesses  ;  or  whether  the  testator's  ac- 
knowledging the  handwriting  to  that  will  to  be  his,  is  not  suf- 
ficient. It  is  insisted  that  the  word  attested,  superadded  to 
subscribe,  imports  they  shall  be  witnesses  to  the  very  act  and 
factum  of  signing :  and  that  the  testator's  acknowledging  that 
act  to  have  been  done  by  him,  and  that  it  is  his  handwriting,  is 
not  sufficient  to  enable  them  to  attest ;  that  is,  it  must  be  an 
attestation  of  the  thing  itself,  not  of  the  acknowledgment.  To 
be  sure  it  must  bean  attestation  of  the  thing  in  some  sense: 
but  the  question  is,  if  they  attest  upon  the  acknowledgment  of 
the  testator  that  it  is  his  handwriting,  whether  that  is  not  an 
attestation  of  the  act ;  and  whether  it  is  not  to  be  construed  as 
agreeable  to  the  rules  of  law  and  evidence,  as  all  other  attesta- 
tion and  signing  might  be  proved.  At  the  time  of  making  the 
act  of  Parliament,  and  ever  since,  if  a  bond  or  deed  is^executed 
by  the  person  who  signs  it,  afterwards  the  witnesses  are  called  in, 
and  before  those  witnesses  he  acknowledges  it  to  be  his  hand  ; 
that  is  always  considered  to  be  a  signing  by  the  person  execut- 
ing, and  is  an  attestation  of  it  by  them.     The  case  of  Lemayne 

Ante,  s.  10.  V.  Stanley  is  an  express  authority,  and  must  have  been  by  an 
acknowledgment  of  the  testator's  hand  :  no  answer  can  be  given 
to  it,  but  a  presumption  that  the  testator  might  write  the  will 
in  the  presence  of  the  three  witnesses ;  but  this  is  not  a  natural 
presumption  ;  for  if  the  fact  were  so,  it  would  have  been  found 
by  the  jury,  as  it  would  have  put  it  out  of  all  doubt.  Therefore, 
on  the  penning  of  the  act,  and  the  authorities,  my  opinion  is,  that 
this  will  is  well  executed  ;  but  being  a  question  of  law,  if  the 
heir  insists  on  having  it  tried,  I  will  direct  a  trial."  A  trial  was 
accordingly  directed. 

Ellis  r.  Smith,         18.  The  doctrine  here  laid  down  was  soon  after  fully  confirmed 

'  by  a  determination  of  Lord  Hardvvicke,  assisted  by  Sir  John 

Strange,  Lord  Ch.  J.  Willes,  and  Lord  Ch.  B.  Parker,  in  which 

it  was  unanimously  resolved,  that  the  declaration  of  a  testator, 

Ke^onedT.  ^'      before  three  witnesses,  that  a  paper  was  his  will,  was  equivalent 
IV.&B*.  362. 
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to  signing  it  before  them,  and  constituted  a  good  will  within  the 
5th  section  of  the  statute  of  frauds,  (a) 

19.  It  has  been  determined  in  a  late  case,  that  an  attestation  llanison  r. 

„       ,      .  ,  .  .  ,     .  ,  ,  .„  Harrison, 

or  a  devise,  by  the  witnesses  setting  their  marks  to  the  will,  was  8  Ves.  .Tun. 
good  within  the  statute  of  Frauds.  ^^^-  l^^-^O*- 

20.  It  has  also  been  determined,  that  it  is  not  necessary  to  the  Longdiamp  v. 

.  -n      p  1        1     1  1  T     1  1  t'ish,  2  Bos.  & 

validity  of  the  execution  of  a  will  of  lands  by  a  blind  man,  that  puii.  n.  R. 
it  should  be  read  over  to  hira  in  the  presence  of  the  attesting 
witnesses. 

21.  The  witnesses  ought  to  see  the  whole  will,  for  if  they  only  Witnesses 
see  the  last  sheet,  on  which  they  subscribe  their  names,  it  is  whole  will. 
doubtful  whether  that  be  sufficient.     The  presumption  however 

is,  that  all  the  sheets  on  which  a  will  is  written  are  in  the 
room  where  the  witnesses  attest,  unless  the  contrary  be 
proved. 

22.  Sir  T.  Chitty  made  his  will,  consisting  of  two  sheets  of  Bond  v. 
paper,  all  in  his  own  hand-writmg,  and  signed  his  name  at  the  3  Bur.  1773. 
bottom  of  each  page.     The  sentences  and  words  were  so  con-  ^^^^^  ' 
nected  from  the  bottom  of  each  page  to  the  top  of  the  next,  and 
particularly  from  the  fourth  side  of  the  first  sheet  to  the  first  side 

of  the  second  sheet,  that  they  were  imperfect  and  nonsensical 
if  read  apart,  but  clear  and  intelligible  when  read  together.  He 
also  made  a  codicil  in  like  manner  on  a  single  sheet.  The  tes- 
tator then  called  in  Francis  Harding,  showed  him  both  sheets  of 
the  will,  and  his  signature  to  every  page,  told  hira  that  was  his 
will,  and  also  showed  him  the  codicil,  and  desired  him  to  attest 
both,  which  he  did  on  the  last  sheet  of  the  will,  and  on  the 
codicil,  in  the  presence  of  the  testator,  and  then  left  the  room. 
John  Vaughan  and  John  Leyland  came  in  immediately  after- 
wards ;  the  testator  showed  them  the  codicil,  and  the  last  sheet 
of  the  will,  and  sealed  them  in  their  presence ;  took  each  of 
them  up,  and  severally  delivered  them  as  his  act  and  deed. 
These  witnesses  then  attested  the  same  in  the  testator's  presence, 
but  never  saw  the  first  sheet  of  the  will,  nor  was  it  produced  to 
them,  nor  was  the  same  or  any  other  paper  on  the  table.  After 
the  testator's  death  both  sheets  of  paper  were  found  in  his 
bureau,  not  pinned  together,  but  wra]>ped  up  together  with  the 

(a)  [See  also   White  v.  Trustees  of  the  British  Musuem,  6  Bing.  310.   ^Vrigllt  v. 
Wright,  7  Ibid.  457.     Johnson  v.  Johnson,  1  Crom.  &  Mees.  140.] 

e2 
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codicil  in  one  piece  of  paper.     The   question  was,  wlietlier  the 
will  was  duly  attested,  according  to  the  statute  of"  Frauds. 

The  case  was  several  times  argued  before  all  the  Judges  in  the 
Exchequer  Chamber;  and  Lord  Mansfield  acquainted  the  bar, 
that  there  had  been  a  conference  among  all  the  Judges,  except 
Mr.  Baron  Adams,  who  was  out  of  town,  upon  this  case,  which 
was  an  amicable  suit,  to  try  the  real  merits  of  the  question.     It 
occurred  to  the  Judges,  that  the  way  in  which  the  parties  had 
put  tile  case  did  not  go  to  the  whole  merits,  because  if  the  first 
sheet  was  in  the  room  at  the  time  when  the  latter  sheet  was  exe- 
cuted and  attested,  there  would  remain  no  doubt  of  its  being  a 
good  will,  and  a  good  attestation  of  the  whole  will  ;  but  if  the 
first  sheet  was  not  then  in  the  room,  a  doubt  might  arise  whe- 
ther it  was,  or  was  not,  a  good  attestation,  as  to  the  real  estate. 
However,  no  opinion  was  given  or  formed  by  the  Judges  upon 
such  doubt  which  might  so  arise,  if  it  should  appear  that  in  fact 
the  first  sheet  was  not  then  in  the  room.     A  will  properly  at- 
tested might,  by  reference  to  another  instrument,  establish  parti- 
cular clauses,  so  ascertained  by  a  clear  reference,  as  strongly  as 
if  the  clauses  so  referred  to  had  been  repeated  in  the  will  verbutitn ; 
and  there  were  references  in  this  will  from  one  part  to  another. 
Every  presumption  ought  to  be  made  by  a  jury  in  favour  of  such 
a  will,  when  there  was  no  doubt  of  the  testator's  intention.     It 
was  not  necessary  that  the  witnesses  should  attest  in  the  presence 
of  each  other,  or  that  the  testator  should  declare  the  instrument 
he  executed  to  be  his  will ;  or  that  the  witnesses  should  attest 
every  page,  folio,  or  sheet ;  or  that  they  should  know  the  con- 
tents ;  or  that  each  folio,  page,  or  sheet  should  be  particularly 
shown  to  them.     This  had  been  settled  :  but  the  fact  whether 
the  first  sheet  of  the  will  was  or  was  not  in  the  room,  at  the  time 
of  the  executing  and  attesting  the  latter,  might  be  material  to  be 
known;  if  it  was,  the  jury  ought  to  find  for  the  will  generally; 
.and  they  ought  to  find  all  things  favourable  to  the  will.     If  it 
was  doubtful  w  liethcr  the  first  sheet  was  then  in  the  room  or  not, 
they  all  thought  the  circumstances  sufficient  to  presume  that  it 
was  in  the  room,  and  that  the  jury  ought  to  be  so  directed  :  but 
upon  a  special   verdict  nothing  could   be  presumed  ;  therefore 
they  were  all  of  opinion  that  it  ought  to  be  tried  over  again ; 
and  if  the  jury  should  be  of  opinion  that  it  was  then  in  the  room, 
they  ought  to  find  for  the  will  generally  ;  and  they  ouo'ht  to  pre- 
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sume,  from  the  circumstances  proved,  that  the  will  was  in  the 
room. 

23.  The  statute  expressly  requires  that  the  witnesses  should   j^^^'Jfp^^encf 
attest  and   subscribe  the  will   in   the  presence  of  the  testator,  of  the  testator. 
lest   another   will    should  be   substituted    instead    of    the   real  „,  parkyns. 

6  Dow.  202. 

one. 

24.  Thus  where  a  person  subscribed  his  will  in  the  presence  Brodeiick  v. 

dlir0(l6nck 
^ ^^   ......woov,o,  ,...w,    .v..    ..... ,  own    ip.vVms.239. 

into  another  room,  and  subscribed  it  there,  it  was  held  to  be  void. 

25.  But  if  there  be  a  possibility  of  the  testator's  seeing 
the  witness  attest,  it  will  be  sufficient,  unless  the  contrary  is 
proved. 

26.  A  testator  desired  the  witnesses  to  go  into   another  room,  ^"j^^^J^^ 
seven  yards  distant,   to  attest   his  will,  in  which  there   was  a  2  Salk.  688. 
window  broken,  through  which   the  testator   might   see   them:   g^^"     '^^™* 
and  it  was  held  that  this  will  was  well  attested,  according  to  the 

statute ;  for  it  was  sufficient  that  the  testator  might  see  the 
witnesses,  and  not  necessary  that  he  should  actually  see  them ; 
for  in  that  case,  if  a  man  should  turn  his  back,  or  look  another 
way,  it  would  vitiate  the  will.  So  if  the  testator,  being  sick, 
should  be  in  bed  with  the  curtains  closed. 

27.  There  were  four  witnesses  to  a  will,  one  of  whom   was  Longford  r. 

,    Eyre, 

gone  beyond  sea;  two  of  them   swore  that  they  saw  the   will  ip.Wms. 740. 
executed   by  the  testatrix,  and   that  they  subscribed  the  same 
in  her  presence :  the  third  swore  that  he  subscribed  the  will  as  a 
witness  in  the  same  room,  and  at  the  request  of  the  testatrix. 

Lord  Cowper  doubted  as  to  the  proof  of  the  execution  of  the 
will ;  and  the  matter  coming  on  again  before  Lord  Macclesfield, 
he  observed,  I.  That  the  proper  way  of  examining  a  witness  to 
prove  a  will  of  land  was,  that  the  witness  should  not  only  prove 
the  execution  of  the  will  by  the  testator,  and  his  own  subscribing 
it,  but  likewise  that  the  rest  of  the  witnesses  subscribed  their 
names  in  the  presence  of  the  testator ;  and  then  one  witness 
proves  the  full  execution  of  the  will,  since  he  proves  that 
the  testator  executed  it,  and  also  that  the  three  witnesses  sub- 
scribed it  in  his  presence.  II.  He  held  that  the  bare  sub- 
scribing of  the  will  by  the  witnesses  in  the  same  room,  did  not 
necessarily  imply  it  to  be  in  the  testator's  presence,  for  it  might 
be  in  a  corner  of  the  room,  in  a  clandestine  fraudulent  way  ;  and 
then  it   would   not  be  a  subscribing   by  the    witnesses   in  the 
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testator's  presence,  merely  because  in  the  same  room.     But  it 
being  sworn  by  the  witness   tliat  he  subscribed   the  will  at  tlie 
request  of  the  testatrix,  and  in  the  same  room,  this  could  not  be 
fraudulent ;  and  therefore  the  will  was  well  executed. 
Cassonr.Dade,       28.  A  married  woman  havinor  a  power  to  make  a  writing  in 

1  Bro.  C.C.99.  .  . 

the  nature  of  a  will,  ordered  a  will  to  be  prepared,  and  went  to 
an  attorney's  office  to  execute  it;  but  being  asthmatic,  and  the 
office  very  hot,  she  retired  to  her  carriage,  to  execute  the  will, 
the  witnesses  attending  her ;  who,  after  having  seen  her  execute 
it,  returned  into  the  office  to  attest  it,  and  the  carriage  was  put 
back  to  the  window  of  the  office,  through  which  it  was  sworn 
by  a  person  who  was  in  the  carriage,  that  the  testatrix  might 
see  what  passed.  Immediately  after  the  attestation  the  wit- 
nesses took  the  will  to  her,  which  she  folded  up,  and  put  into 
her  pocket. 

It  was  decreed  that  the  will  was  well  attested. 
29.  Although  the  witnesses  to  a  will  must  subscribe  it  in  the 
presence  of  the  testator,  yet  the  statute  of  frauds  does  not  re- 
quire that  this  circumstance  should  be  taken  notice  of  in  the 
attestation ;  and  whether  inserted  or  not,  the  fact,  if  denied, 
must  be  left  to  the  jury  ;  for  neither  the  insertion  nor  omission  of 
this  circumstance  is  conclusive. 
Hands  i'.  30.  In  ejectment  by  an   heir  at   law,   the  question   for  the 

(amfs  opinion  of  the  Court  was,  if  it  should  be  left  to  a  iury  to  de- 

l-om.  K.  5o  I.         I  J      J 

WiUes  11. 1.  termine,  whether  the  witnesses  to  a  will,  being  all  dead,  set  their 
names  in  the  presence  of  the  testator;  and  this  merely  upon 
circumstances,  without  any  positive  proof. 

The  Court  said,  this  was  a  matter  fit  to  be  left  to  a  jury.  The 
witnesses,  by  the  statute  of  frauds,  ought  to  set  their  names  as 
witnesses  in  the  presence  of  the  testatrix  ;  but  it  was  not  re- 
quired by  the  statute  that  this  should  be  taken  notice  of  in  the 
subscription  to  the  will ;  and  whether  inserted  or  not,  it  must  be 
proved  ;  if  inserted  it  did  not  conclude,  but  it  might  be  proved 
contra,  and  the  verdict  might  find  it  contra.  Then,  if  not  con- 
clusive when  inserted,  the  omission  did  not  conclude  it  was  not 
so ;  and  therefore  must  be  proved  by  the  best  proof  which  the 
nature  of  the  thing  would  admit  of.  In  case  the  witnesses  were 
dead,  there  could  not  probably  be  any  express  proof,  since,  at 
the  execution  of  wills,  few  were  present  but  the  devisor  and  the 
witnesses.     Then,  as  in  other  cases,  the  proof  must  be  circum- 
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stantial ;  and  here  were  circumstances.  I.  Tliree  witnesses  had 
set  their  names,  and  it  must  be  intended  that  they  did  it  regu- 
larly. II.  One  witness  was  an  attorney  of  good  character,  and 
might  be  presumed  to  understand  wliat  ought  to  be  done, 
rather  than  the  contrary ;  and  there  might  be  circumstances  to 
induce  a  jury  to  believe  that  the  witnesses  set  their  hands  in  the 
presence  of  the  testatrix,  rather  than  the  contrary  ;  and  it  being 
a  matter  of  fact,  was  proper  to  be  left  to  them.  The  plaintiff 
was  nonsuited. 

31.  The  same  question  arose  in  a  subsequent  case,  on  a  trial  Croft r.  Pawiet, 

r^,         ,    .      ,  ,         •  1  1  -n     2  Stra.  1109. 

at  bar  in   ejectment.     The  defendant  made  title  under  a  will, 

the  attestation  of  which  was  in  these  words,  "  Signed,  sealed, 
published,  and  declared  as  and  for  his  last  will  in  the  presence 
of  us,  A.  B.  and  C."  The  witnesses  were  all  dead,  and  their 
hands  proved  in  common  form.  It  was  objected  that  this  was 
not  an  execution,  according  to  the  statute  of  frauds ;  and  the 
hands  of  the  witnesses  could  only  stand  as  to  the  facts  they  had 
subscribed  to ;  and  signing  in  the  presence  of  the  testator  was 
not  one. 

The  Court,  on  the  authority  of  Hands  v.  James,  said,  it  was 
evidence  to  be  left  to  a  jury  of  a  compliance  with  all  the  circum- 
stances.    A  verdict  was  given  for  the  will. 

32.  By  the  Roman  law,  it  was  necessary  that  all  the  wit-  But  may  attest 
nesses  should  be  present  at  the  same  time ;  and  some  doubts  ^-^^^^^ 
were  formerly  entertained  whether  the  same  circumstance  was 

not  required  by  the  statute  of  frauds  ;  but  it  is  now  fully  settled, 
that  although  the  witnesses  attest  at  different  times,  yet  it  is 
sufficient. 

33.  A   will  of  lands   attested   by   three  witnesses,   who  at  Anon.  2Cha. 

Ca.  109. 

several  times  subscribed  their  names,  at  the  request  of  the 
testator,  but  were  not  present  at  once  together,  was  decreed  to 
be  well  attested,  within  the  statute. 

34.  On  a  bill  of  review  to  reverse  a  decree  of  Lord  Notting-  Cook  v. 

....  11  1  i.      r  Parsons,  Piec. 

ham,  for  sale  of  lands,  subjected  by  a  will  to  the  payment  ot  ^^  ci,^.  i84. 
debts.  The  will  was  written  in  the  testator's  own  hand,  and 
published  in  the  presence  of  three  several  witnesses,  at  three 
several  times,  and  they  all  attested  it  in  his  presence.  One  of  the 
objections  to  the  decree  was,  that  it  was  no  good  will  within  the 
statute  of  frauds,  because  not  attested  by  all  the  witnesses  at 
one  time.     Lord  Keeper  Wright  held  a  publication  of  a  will 
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before  three  witnesses,  though  at  three  several  times,  good  with- 
in the  statute. 

Jones  i.  Lake,        35.  In  eiectment  a  special  verdict  was  found,  that  a  testator 

2Atk.  176.  n.  ,  /.  ,,  .        ,  r  •.  u        ^*      t^^A 

executed  his  will  in  the  presence  of  two  witnesses,  who  attestea 

the  same  in  his  presence  ;  that  four  years  after  the  testator  went 
over  his  name  with  a  pen  in  the  |)resence  of  a  third  witness,  who 
subscribed  his  name  in  his  presence,  and  at  his  request.  Mr. 
Henley  argued  for  the  heir  at  law,  that  tlie  statute  requiring 
three  witnesses  to  subscribe  in  the  testator's  presence,  must  in- 
tend they  should  be  all  present  together,  else  there  was  not  that 
degree  of  evidence  which  the  statute  required;  for  an  attestation 
of  three  witnesses,  at  different  times,  had  only  the  weight  of  one 
witness.  Witnesses  to  a  will  not  only  attest  the  due  exe- 
cution of  it,  but  likewise  the  capacity  of  the  testator  at  the  time 
of  execution.  A  man  might  be  sane  at  the  time  when  two  of 
the  witnesses  attest,  and  insane  when  the  third  attests.  It  could 
not  be  considered  as  a  will  till  the  third  witness  had  signed  it,, 
for  that  completed  the  act. 

Mr.  Banks  argued,  on  behalf  of  the  devisee,  that  a  will  exe- 
cuted in  the  presence  of  three  witnesses,  though  they  attested  it 
at  different  times,  was  good,  within  the  statute  of  frauds  ;  be- 
cause that  statute  did  not  require  that  all  the  witnesses  should 
be  present  at  the  same  time.  The  requisites  under  the  statute 
were,  that  the  testator  should  sign,  in  the  presence  of  three 
witnesses  at  least,  and  that  they  should  attest  in  his  presence. 
It  would  therefore  be  adding  new  requisites,  which  the  act  did 
not  mention,  and  in  fact  makinfx  a  new  law. 

Lord  Ch.  J.  Lee. — "  This  case  depends  on  the  words  of  the 
statute;  the  requisites  in  the  statute  are,  that  the  three  wit- 
nesses should  attest  the  signing  of  the  testator ;  but  it  does 
not  direct  that  the  three  witnesses  should  be  all  present  at  the 
same  time.  There  has  been  110  determination  as  to  this  point. 
Ante,  s.  34.  In  the  case  of  Cook  v.  Parsons,  the  testator's  signing  was  held 
good,  though  it  was  not  before  three  witnesses  at  the  same  time ; 
and  the  Court  only  doubted  whether  the  testator's  barely  owning 
the  subscription  to  be  his,  before  one  of  the  witnesses,  was 
good  ;  but  there  was  no  doubt  as  to  the  validity  of  the  will, 
from  the  execution  at  different  times.  Here  you,  have  the  oaths 
of  three  attesting  witnesses ;  this  is  the  degree  of  evidence  re- 
quired by  the  statute;  and    the  same  credit  is  given  to   three 
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persons,  at  three  different  times,  as  at  the  same  time.     We  can-  Westbeech  v. 

1  •    •  n       1  I  1  ^    X       J-        i         ii        Kennedy, 

not  carry  the  requisites  lurther  than   the  statute  directs ;  the   j  yg^^  ^  ]3, 

act  is  silent  as  to  this  particular:   it  would  therefore  be  making  362. 

a  new  requisite.     The  signing  is   the   same  act  reiterated  ;  the   Vide  i  Ves. 
....  ,  .  •  ,    Jun.  14. 16. 

testator  in  the  principal  case  went  over  his  name  again,  and 
declared  it  to  be  his  last  will."  Judgment  against  the  heir  at  law. 

36.  It  was  formerly  held   that  every  will   and   every  codicil  ^^'il's  and 

.  codicils  need 

must  be  separately  attested  by  three  witnesses  ;  for  the  attesta-  not  be  sepa- 
tion  of  two  witnesses  to  a  will,  and  of  a  third  witness  to  a  codicil,  ^^'^y  ^ 
annexed   to    such    will,    was    held  insufficient;    nor  could    the 
attestation  of  a  codicil  operate  in  any  case  as  the  attestation  of 
a  will,  to  which  it  was  declared  to  be  annexed. 

37.  A  person  made  his  will  in  writino-,  by  which  he  devised  Leer.  Libb, 

...  lief.  temp, 

lands,  and  sealed  and  published  it  in  the  presence  of  two  wit-  Holt,  742. 

nesses  only,  who  subscribed  it  in  his  presence.     A  year  after,  he 

caused  another  writing  to  be  prepared,  which  recited  that  he  had 

made  his  will,  and  confirmed  it  in  all  things;  and  said,  "  and 

my  will  is,  that  this  codicil  be  taken  to  be  of  force,  and   part  of 

ray  will." 

It  was  found  that  the  codicil  was  attested  by  two  witnesses, 
one  of  whom  was  witness  to  the  will,  the  other  not ;  and  it  was 
further  found,  that  the  codicil  was  distinct  from,  and  not  an- 
nexed to  the  will. 

Lord  Ch.  J.  Holt  dehvered  the  opinion  of  the  Court,  that  this 
was  not  a  good  will  within  the  statute,  for  want  of  three  at- 
testing witnesses.  The  codicil  would  not  carry  the  land  without 
the  will,  nor  the  will  without  the  codicil.  And  the  three  wit- 
nesses within  the  statute  ought  to  be  witnesses  to  the  whole. 

38.  A  person   devised   freehold   lands  to  a  college,  by  a  will  Att.-Gen.  v. 
written  with  his  own  hand,  but  not  attested  by  any  witness.  The  cilb.  R.  5. 
testator  afterwards  made  a  codicil,  attested  by  four  witnesses,  ^^q*^' '"     '** 
wherein  he  recited  his  will. 

It  was  determined  that  the  attestation  of  the  codicil  could  not 
operate  so  as  to  render  the  will  valid  ;  for  the  codicil  might  be 
executed  in  another  place,  and  the  witnesses  might  not  either  see 
or  know  any  thing  of  the  will. 

39.  The  doctrine  laid  down  in  the  above  case,  appears  doubt- 
ful, for  in  Habergham  v.  Vincent,  which  will  be  stated  hereafter, 
Mr.  J.  Wilson,  v;hom  Lord  Loughborough  called  to  his  assist- 
ance, is  reported  to  have  said — "  1  believe  it  is  true,  and  I  have  Lr^^  ^"" 
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found  no  case  to  the  contrary,  that  if  a  testator  in  his  will  refers 
3iiur.  R.  1775.  exprcssly  to  any  paper  already  written,  and  has  so  described  it 
that  there  can  be  no  doubt  of  the  identity,  and  the  will  is  ex- 
ecuted in  the  presence  of  three  witnesses,  that  paper  makes  part 
of  the  will,  whether  executed  or  not ;  and  such  reference  is  the 
same  as  if  he  had  incorporated  it;  because  words  of  relation 
have  a  stronger  operation  than  any  other.  As  Lord  Coke  says, 
in  his  comment  on  Littleton,  where  Littleton  is  speaking  of  the 
word  Jieirs  being  necessary  to  raise  an  estate  of  inheritance. 
Lord  Coke  makes  this  exception  ;  if  A.  enfeoff  B.  and  his  heirs, 
and  B.  enfeoffs  A.  in  as  full  and  ample  a  manner  as  A.  has  en- 
feoffed him,  that  will  give  the  inheritance,  without  the  word  heirs; 
and  it  shall  have  effect  by  relation." 

40.  Where  a  codicil  is  written  on  the  same  sheet  of  paper 
with   a  will,  the  attestation  of  the  codicil  by  three  witnesses 
establishes  the  will,  though  such  will  be  not  duly  attested. 
De  Bathe  v.  4L  Sir  James  de  Bathe,  by  his  will,  attested  by  only  one  wit- 

leTes.'  167.  ness,  appointed  Lord  Fingall  and  Mr.  Cruise  to  be  guardians  to 
his  children.  By  a  codicil  written  on  the  same  sheet  of  paper, 
the  testator  expressed  himself  in  the  following  manner ; — "  I  do 
hereby  make  and  declare  this  to  be  a  codicil  to  my  will  hereunto 
annexed,  in  which  said  will  I  am  disposed  to  make  some  altera- 
tions." He  then  made  alterations  as  to  legacies,  and  concluded 
thus :  "  and  in  all  other  respects  confirm  my  said  will  hereunto 
annexed."     The  codicil  was  attested  by  three  witnesses. 

Mr.  Alexander  contended,  on  behalf  of  the  guardians,  that 
this  appointment  was  clearly  sufficient.  The  effect  of  a  codicil, 
on  the  same  sheet  of  paper  with  the  will,  expressly  referring  to 
it,  as  annexed,  and  confirming  it  in  all  respects,  except  as  to  the 
alteration  of  some  legacies,  being  a  re-execution  and  re-publica- 
tion, as  it  would  be  in  the  case  of  a  devise  of  land,  there  being 
no  difference  in  this  respect  between  the  two  statutes. 
1  Ves.  &  Bea.  Sir  W.  Grant,  M.  R.  held  clearly  that  the  appointment  of 
445.  See  also      puardians  was   good;  the  codicil,  attested    by  three  witnesses. 

Doe  V.  hvans,       '^  n  ?  '  j  ? 

iCrom.  &  adopting  the  will,  and  amounting  to  a  re-execution  and  re-pub- 

lication ;  and  a  devise  of  land  by  the  will  would  have  been  made 
good  by  the  codicil. 

42.  If  a  will  be  made  at  several  times,  although  the  parts  be 
distinct,  and  separately  signed  by  the  testator  ;  yet  if  it  appear 
from  circumstances  to  have  been  the  intention  of  the  testator 
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that  both  instruments  should  constitute  but  one  will,  and  not  a 
will  and  a  codicil,  an  attestation  of  the  last  part  by  three  wit- 
nesses will  amount  to  an  attestation  of  the  whole. 

43.  J.  Griffin,  on  the  2d  of  May,  1752,  wrote  upon  a  sheet  of  Carleton  v. 

,  ,         Griffin, 

paper,  with  his  own  hand,  as  follows : — "  Know  all  men  by  i  Bur.  549. 
these  presents,  that  I  John  Griffin,  make  the  aftermentioned  my 
last  will  and  testament."  He  then  proceeded  to  give  two  free- 
hold houses,  and  subscribed  it :  but  there  was  no  witness.  In 
January,  1754,  he  wrote  on  the  same  sheet  of  paper  the  following 
words :  "  Memorandum,  whereas  I  have  laid  out,  &,c.  on  a 
lighter,  &c.,  and  the  barge  called  The  Lemon,  &,c.  all  shall  be  at 
my  wife's  disposal ;  and  this  not  to  disannul  any  of  the  former 
part  made  by  me,  the  2d  of  May,  1752,  except  that  my  wife 
shall  not  be  liable  to  pay  to  my  son  John,  &c.  Witness  my 
hand,  John  Griffin." 

The  will  was  written  on  the  first  and  second  sides  of  a  sheet 
of  paper,  and  the  memorandum  was  begun  either  upon  the  end 
of  the  second,  or  the  beginning  of  the  third,  and  written  upon 
the  third  side ;  and  all  the  second  writing  related  only  to  the 
personal  estate.  The  testator  subscribed  this  in  the  presence  of 
three  witnesses  ;  then  he  took  the  said  sheet  of  paper  in  his  hand, 
and  declared  it  to  be  his  last  will  and  testament,  in  the  presence 
of  the  said  three  witnesses ;  and  then  delivered  it  to  them,  and 
desired  they  would  attest  and  subscribe  it  in  his  presence,  which 
they  accordingly  did. 

The  question  was,  whether  this  will  was  duly  attested  ac- 
cording to  the  statute  of  frauds. 

Lord  Mansfield  said,  the  case  was  accurately  put;  for  it  was 
not  stated  to  be  either  a  will  or  a  codicil,  but  a  sheet  of  paper 
written,  Sec.  At  first,  in  1 752,  the  testator  did  not  know  that 
any  witnesses  were  necessary  ;  in  1754  he  had  found  they  were 
necessary  ;  then  he  made  a  subsequent  disposition,  which  was  a 
memorandum  to  be  added  to  it ;  but  he  did  not  call  it  a  codicil, 
nor  did  the  case  state  it  to  be  so.  He  plainly  considered  the 
whole  as  one  entire  disposition,  and  he  expressly  declared  in  the 
latter,  that  he  did  not  thereby  mean  to  disannul  any  part  of  the 
former  devise  or  dispositions.  There  is  not  a  tittle  in  the  latter 
that  relates  to  the  real  estate  ;  therefore  the  only  intent  of  having 
the  three  witnesses  was,  and  must  be,  to  authenticate  the  for- 
mer.   Then  the  publication  of  it  was,  as  of  a  will  ;  he  took  up  the 


witnesses. 
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sheet  of  paper  and  said,  it  is  my  will ;  and  certainly  he  did  not 
mean  a  part  only,  but  the  whole  of  it ;  and  he  desired  them  to 
attest  it:  all  this  must  relate  to  the  whole  that  was  written  on 
the  paper.     Adjudged  that  the  will  was  duly  attested. 

vvhoniaybi!  44.  With  respect  to  the  persons   who  are  capable  of  being 

witnesses  to  a  devise,  the  statute  of  frauds  only  mentions  the 
word  credible  ;  and  therefore  all  those  who  are  capable  of  being 
witnesses  in  any  other  matter,  may  also  be  witnesses  to  a  will. 
The  Judges  were,  however,  formerly  very  strict,  as  to  the  com- 
petency of  the  witnesses  to  a  devise  ;  for  neither  a  devisee,  le- 
gatee, or  creditor,  was  allowed  to  be  a  competent  witness  to  a 
devise. 

45.  This  occasioned  tlie  statute  25  Geo.  2,c.(j,  by  whicii  it  is 
enacted,  section  1.  '*  That  if  any  person  attest  the  execution  of 
any  will  or  codicil,  to  whom  any  beneficial  (o)  devise,  legacy, 
estate,  interest,  gift,  or  appointment,  except  charges  on  lands, 
tenements,  or  hereditaments,  for  payment  of  any  debt  or  debts, 
shall  be  thereby  given  or  made;  such  devise,  legacy,  estate,  in- 
terest, or  appointment  shall,  so  far  only  as  concerns  such  person 
attesting  the  execution  of  such  will  or  codicil,  or  any  person 
claiming  under  him,  be  utterly  null  and  void  ;  and  such  person 
shall  be  admitted  as  a  witness  to  the  execution  of  such  will  or 
codicil." 

Section  2.  "  In  case  by  any  will  or  codicil  any  lands,  tene- 
ments, or  hereditaments,  shall  be  charged  with  any  debt  or  debts; 
and  any  creditor,  whose  debt  is  so  charged,  shall  attest  the  ex- 
ecution of  such  will  or  codicil  ;  every  such  creditor,  notwith- 
standing such  charge,  shall  be  admitted  as  a  witness  to  the 
execution  of  such  will  or  codicil,  within  the  intent  of  the  said 
act." 

Section  6.  "  Provided  always,  that  the  credit  of  every  such 
witness  so  attesting  the  execution  of  any  will  or  codicil,  in  any 
of  the  cases  in  this  act  before  mentioned,  and  all  circumstances 
relating  thereto,  shall  be  subject  to  the  consideration  and  deter- 
mination of  the  court  and  the  jury,  before  whom  any  such  wit- 

(a)  [In  Phipps  v.  Pitcher,  6  Taunt.  219.  it  was  deteimined,  that  an  executor  of  a 
testator,  possessed  of  real  and  personal  estate  clothed  with  a  trust  to  pay  debts,  and  to 
lav  out  money  for  the  benefit  of  the  testator's  children,  and  with  a  power  to  sell  freehold 
lands  in  fee,  but  taking  no  beneficial  interest  under  the  will,  was  a  good  attesting 
witness.] 


1  Burr.  R.  414. 
4  Burn's  Ec.  L. 
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ness  shall  be  examined,  or  his  testimony  or  attestation  made  use 
of,  or  of  the  court  of  equity  in  which  the  testimony  or  attes- 
tation of  any  such  witness  shall  be  made  use  of;  in  like  manner 
to  all  intents  and  purposes  as  the  credit  of  witnesses  in  all  other 
cases  ought  to  be  considered  and  determined."  (a) 

46\  Two  celebrated  cases  have  been  decided  respecting  the 
competence  and  credibility  of  witnesses  to  a  will.  The  first  is 
that  of  Wyndham  v.  Chetwynd,  in  the  Court  of  King's  Bench  : 
and  the  second  is  that  of  Doe  ex  dem.  Hindson  v.  Kersey,  in  the  p.  97. 

Fd    1824 

Court  of  Common  Pleas.  But  as  they  relate  to  wills  made 
before  this  statute,  it  is  unnecessary  to  state  them. 

47.  A  legatee  may  be  a  witness  against  a  will,   because  he  Oxendon  v. 

o  .'  o  _  Ir'enence, 

swears  against  his  own  interest,  and  so  is  the  strongest  evidence.  Salk.69l. 

48.  An  infamous  person  is  not  a  competent  witness  to  a  will ; 

and  therefore  it  was  held,  in  a  modern  case,  that  a  person  who  Pendock »;. 

iMcLCkGnclGr^ 

had  been  convicted  of  stealing  sheep  was  not  a  competent  wit-  4  Bum's  Ecc. 
ness  to  a  will ;  for  it  was  the  crime  that  created  the  infamy,  and     ^^^' 
took  away  a  person's  competency,  not  the  punishment. 

49.  An  estate  in  fee  on  the  determination  of  a  life  estate  was  Hatfield  v. 

1  horp, 

devised  to  the  wife  of  A.  B.  A.  B.  was  one  of  the  three  wit-  5  Bar.  &  Aid. 
nesses  who  attested  the  will.  Testator  died  in  1779,  and  the  ,,.  Dowsing,""' 
wife  of  A.  B.  in  1813,  before  the  life  estate  was  determined.  A  ^  Str-^^J?^53^^^ 
case  was  sent  by  the  M.  R,  for  the  opinion  of  the  K.  B.,  and  Law,  97. 

,',.,,  ,    ,       Carthew,  514. 

they  certified  their  opinion  to  be    that  the   will  was  not  duly 

executed,  so  as  to  pass  real  estate  to  A.  B.'s  wife. 

50.  A  devise  must  also  be  published  ;  that  is,  the  devisor  Publication. 
must  do  some  act  from  which   it  can  be   concluded  that  he  in- 
tended the  instrument  to  operate  as  a  will  or  devise.     And  Lord 
Hardwicke  has  mentioned  a  case  where,  upon  a  trial  at  bar  in  the  3  Atk.  161. 
court  of  K,  B.  the  question  was,  whether  the  testator  had  pub- 
lished his  will,  for  there  was  no  doubt  of  his  executing  it  in  the 

(a)  [After  some  conflict  of  opinion  and  authority  it  seems  now  settled,  that  the  above 
statute  does  not  apply  to  wills  merely  of  personal  estate.  In  Lees  v.  Summersgill, 
17  Ves.  508.  Sir  William  Grant,  M.  R.  held  (1817)  that  the  above  statute  did  extend 
to  all  wills,  and  that  a  legacy  given  by  a  will  merely  of  personal  estate  to  a  person 
who  was  a  subscribing  witness  was  void  ;  but  in  Brett  v.  Brett,  3  Add.  Ecc.  Rep  210, 
subsequently  affirmed  (May  1827)  by  the  High  Court  of  Delegates,  1  Hagg.  Ecc.  Re. 
58.  n.  (a.)  it  was  decided  otherwise,  namely,  that  the  statute  did  not  apply  to  such 
wills.  The  latter  opinion  has  been  followed  by  Sir  John  Leach,  M.  R.  in  Emanuel  v. 
Constable  (June  1827)  3  Russ.  436,  and  by  Sir  Launcelot  Shadwell,  in  Foster  v. 
Banbury,  3  Sim.  40.  (1829.)] 
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Peate  r.  Ouglv, 
1  Com.  11. 196. 


Trimmer  v. 

Jackson, 

4  Eur.  Ec.  L. 

1 16.  See  Ward 

r.Svvift,  ICr.fic 

Mee.  171.  sup. 

V.  iv.  p.  192. 

A  person  can- 
rot  empower 
himself  to  give 
lands  by  a  will 
not  duly  at- 
tested. 


Opin.  435. 
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presence  of  three  witnesses,  or  of  their  having  attested  it  in  his 
presence ;  which  showed  that  pubUcation  was,  in  the  eye  of 
the  law,  an  essential  part  of  the  execution  of  the  will,  and  not  a 
mere  matter  of  form. 

51.  The  words,  "  signed  and  published  by  the  said  A.  B.  as 
and  for  his  last  will  and  testament,"  are  a  sufficient  publication  ; 
and  the  delivery  of  a  will,  as  a  deed,  has  been  also  held  to  be  a 
sufficient  publication. 

52.  A  will  was  delivered  by  a  testator  as  his  act  and  deed  ; 
and  the  words  sealed  and  delivered  were  put  above  the  place 
where  the  witnesses  were  to  subscribe.  It  was  adjudged  that 
this  was  a  sufficient  publication. 

63.  It  has  been  held  in  several  cases,  which  will  be  stated 
hereafter,  that  where  a  person,  by  a  will  duly  attested,  charged 
his  lands  with  the  payment  of  his  debts  and  legacies,  a  legacy 
afterwards  given  by  a  codicil,  not  duly  attested  according  to  the 
statute  of  frauds,  but  sufficient  to  pass  personal  estate,  would 
be  good.  From  which  it  was  concluded  that  a  person  might,  by 
means  of  a  will  duly  executed,  empower  himself  to  make  a 
future  disposition  of  lands,  by  another  instrument,  not  duly 
executed.  This  doctrine,  if  established,  would  have  been  at- 
tended with  the  most  serious  consequences;  for  as  Mr.  Fearne 
observes — *'  If  a  man  might,  by  a  will  duly  attested,  devise  his 
lands  upon  such  trusts  as  he  should  appoint  by  any  other  instru- 
ment, it  would  in  effect  amount  to  a  repeal  of  the  statute  of 
frauds,  in  respect  to  the  solemnities  of  testamentary  dispositions 
of  lands.  A  man  would  have  nothing  to  do  but,  on  his  coming 
of  age,  to  make  one  general  repeal  of  that  statute,  in  regard  to 
himself,  by  devising  his  whole  real  estate  to  some  nominal  per- 
sons, and  their  heirs,  upon  such  trusts,  &,c.  as  the  testator  should 
afterwards  by  any  writing  appoint ;  and  he  might,  by  reference 
to  such  repealing  will,  at  any  time  make  a  testamentary  disposi- 
tion of  the  estates,  without  the  least  attention  to  the  ceremonies 
required  by  the  statute.  This  would  let  in  all  the  inconveniences 
of  frauds  and  perjuries  intended  to  be  prevented  by  the  last- 
mentioned  statute,  in  regard  to  testamentary  dispositions  of 
land  ;  nay,  the  legal  absolution  might  possibly  be  extended  to 
the  statute  of  wills  as  well  as  that  of  frauds.  Sic,  and  by  con- 
sidering the  first  intermediate  will  a  sufficient  compliance,  as 
well  with  the  requisition  of  writing,  required  by  one  statute,  as 
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of  the  ceremonies  of  execution  by  the  other,  a  parol  appoint- 
ment of  the  trusts  might  be  attempted,  under  a  power  worded 
for  that  purpose,  in  the  original  absolving  will." 

This  opinion  has  been  established  as  good  law,  by  the  follow- 
ing case. 

54.  Samuel  Hill,  by  a  will  duly  attested,  devised  his  freehold  {fabergham  v. 

•'  •'      ^  '  Vincent, 

estates  to  five  trustees,  and  the  survivors  and  survivor  of  them,  5  Term.  R.  92 
their  and  his  heirs  and  assigns,  to  the  use  of  his  grand-daughter 
for  life,  remainder  to  her  first  and  other  sons  in  tail  male,  remain- 
der to  her  daughters  as  tenants  in  common  in  tail  general,  re- 
mainder unto  or  for  the  use  of  such  person  or  persons,  and  for 
such  estate  or  estates,  as  he,  by  any  deed  or  instrument  to  be 
executed  by  him,  and  attested  by  two  or  more  credible  witnesses, 
should  direct,  limit,  or  appoint.  The  devisor,  by  a  deed  poll 
dated  the  day  after,  under  his  hand  and  seal,  attested  by  two 
witnesses,  after  reciting  his  will,  in  pursuance  of  the  power 
thereby  reserved  to  him,  limited  and  appointed  his  estates,  after 
the  death  of  his  grand-daughter,  and  failure  of  her  issue,  to  the 
first  and  other  sons  of  his  son,  &c.  A  question  was  referred 
by  the  Court  of  Chancery  to  the  Court  of  King's  Bench, 
whether  the  two  instruments,  taken  together,  were,  at  the  time 
of  the  death  of  the  devisor,  sufficient  to  pass  any  estate  or  inte- 
rest in  the  freehold  premises,  not  given  by  the  first  instrument. 

The  Court  of  King's  Bench  certified  their  opinion,  that  the 
two  instruments  taken  together  were  not  sufficient  to  pass  any 
estate  or  interest  in  the  freehold  premises,  not  given  by  the  first 
instrument;  on  the  ground,  that  the  second  instrument  was  a 
deed,  and  not  a  will. 

The  cause   coming  on  for  further  directions.  Lord  Loughbo-  2  Ves.  Jun. 
rough  called  to  his  assistance  Mr.  J.  Buller,  and  Mr.  J.  Wilson, 
and  they  were  all  of  opinion  that  the  second   instrument  was 
testamentary ;  but  not  being  attested  according  to  the  statute  vide  Rose  v. 
of  frauds,  could  have  no  operation  or  effect.  kifra 's°^60^^' 

bb.  The  statute  of  frauds  requires  that  all  devises  of  lands  Wills  charging 
or  tenements  shall  be  executed  in  the  manner  above  stated;  the  statute?"'" 
and  it  has  been  determined  that  all  devises  by  which  terms  for 
years,  or  other  interests  arising  out  of  lands,  are  created,  or  by 
which  powers  to  sell  or  charge  lands  are  given,  are   within  the 
statute.     Therefore  where  an  estate  is  devised  for  a  term  of  2  Atk.  272. 
years,  or  a  sum  of  money  is  given  originally  out  of  land,  a  will        *^'"^' 
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containing  such  a  charge  must  be  executed   in  the  manner  pre- 
scribed by   the   statute  :  because  it   is  the   same  as  a  devise   of 
the  land,  since  the  term  of  years  is  an  interest  in  the  land,  and 
money  thus  given   can  only  be  raised  by  a  mortgage  or  sale  of 
the  land. 
But  not  codicils       56.  There  is  one  exception  to  this  rule,  wliich  has  been  already 
givi  g    ^dL\i. .  j^^gj-jj-jQj^pj^j^  namely,  where  a  will  duly  executed  according  to  the 
Hyde  1.  Hyde,    statute  of  frauds  contains  a   general  charge  on   the   testator's 
lands,  in  aid  of  his  personal  estate,  it  will  extend  to  legacies  given 


) 


by  a  subsequent  will  or  codicil,  not  duly  attested.  («) 


Brudenell  ?:.  57.  Richard  Boughton,  by  a  will  executed  according  to  the 

MS-^Rep.'  statute  of  frauds,  gave  his  sister  40Q/.  and  the  remainder  of  his 

" ''  ^  '  *  estate,  after  payment  of  his  debts  and  legacies,  to  his  brother. 
By  another  will,  not  duly  attested,  he  gave  to  the  same  sister 
100/.,  and  to  another  sister  400/.,  and  all  the  rest  of  his  estate, 
real  and  personal,  to  his  brother.  One  of  the  questions  in  this 
case  was,  whether  the  legacies  given  by  the  second  will,  could 
be  considered  as  charged  upon  the  land,  by  the  first  will;  the 
testator  having  subjected  his  real  estate  to  the  payment  of  his 
debts  and  legacies. 

Lord  Hardwicke. — "  I  am  of  opinion,  that  the  lesser  legacies 
given  by  the  second  will,  are  chargeable  uj)on  the  lands  devised 
by  the  first.  Consider  them  first  as  new  original  legacies :  the 
second  will  is  a  complete  disposition  of  his  personal  estate ;  and 
if  a  man  charges  his  lands  by  his  will  with  all  his  debts  and 
legacies,  and  afterwards  gives  other  legacies  by  a  codicil,  not 
properly  executed  within  the  statute  of  frauds,  the  new  legacies 
would  affect  the  land,  notwithstanding  the  insufficiency  of  the 
codicil  to  pass  lands  ;  because  this  is  considered  as  done  in 
execution  of  a  power  which  the  testator  had  reserved  to  himself, 
by  charging  his  lands  with  his  debts  and  legacies  in  general  ; 
according  to  IVIasters  v.  Masters,  1  P.  Wms.  421.  And  there  is 
no  more  inconvenience  in  this,  than  in  a  charge  upon  his  lands 

(a)  [Lord  Eldon,  in  the  case  of  Wilkinson  v.  Adam,  1  Ves.  &  B.  446,  observes,  in 
reference  to  a  charge  of  legacies  by  a  will  with  three  witnesses,  "  though  it  is  settled 
that  legacies  given  by  an  unattested  paper,  will  be  included  in  that  charge,  that  has 
been  met  at  least  with  this  symptom  of  disapprobation,  that  it  is  remarked  as  a  solitary 
case  ;  and  if  by  a  will  duly  attested  the  devisor  directs  an  estate  to  be  sold,  though  he 
could  have  exhausted  that  fund  by  legacies,  lie  could  not  by  a  will  unattested,  give 
away  any  part  of  it."  See  also  Hooper  v.  Goodwin,  18  \'cs.  156.  Upon  the  subject 
of  legacies  charged  upon  real  estate,  see  1  Roper's  Legacies,  c.  12.  cd.  1828.] 
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of  all  his  debts ;  where  debts  contracted  at  any  time  after,  during 
his  life,  would  certainly  affect  all  his  lands.  So  if  a  man  makes 
two  wills,  one  of  his  real,  the  other  of  his  personal  estate,  legacies 
given  by  the  second  will,  though  executed  only  so  as  to  pass  the 
personal  estate,  would  still  affect  the  land,  if  there  was  a  general 
charge  of  his  debts  and  legacies  upon  the  land,  by  the  first. 
But  in  our  case  the  second  legacies  are  not  new  legacies,  they 
are  but  a  modification  of  the  former;  and  had  they  been  given 
in  the  same  manner  as  the  first,  there  could  not  have  been  a 
doubt  of  this  matter.  The  difficulty  arises  only  from  the  dif- 
ference of  interests  given  by  the  one  will,  and  the  other;  but 
still  it  is  only  an  alteration  of  the  intent  of  the  testator  as  to  the 
quantum,  and  a  modification  of  the  former  ;  they  remain  part  of  Vide  5  Term. 
the  former,  and  the  revocation  but  pro  tanto." 

58.  This  doctrine  is  founded  on  the  principle,  that  a  charge  of  Feame'sOp. 
debts  or  legacies  amounts  to  no  more  than  making  the  real  estate  8  Ves.  495. 
auxiliary  to  the  personal ;  or  in  other  words  directing  it  to  be 
converted  into,  and  applied  as  part  of  the  testator's  personal 

estate,  and  in  aid  thereof.     And  Mr.  J.  Buller,  in  the  case  of  2  Ves.  .Tun. 
Habergham  v.  Vincent,  cited  the  case  of  the  Duke  of  Bolton  v.  Prujean, 
Williams,  in  which  a  term  for  years  was  created  by  a  will  duly      ves. 560. 
attested,  for  payment  of  all  such  legacies  as  the  testator  should 
mention  in  a  codicil.     He  afterwards  made  a  codicil  unattested, 
givmg  legacies  and  annuities;   the  annuities  were  held  to  be 
legacies.     And  Lord  Loughborough  observed,  that  all  the  cases 
of  this  kind  were  not  cases  of  a  primary  substantive  and  inde- 
pendent charge  upon  the  real  estate,  but  a  charge  upon  it  in  aid 
of  the  personal,  which  was  primarily  charged  ;  and  that  the  sta- 
tute of  Frauds  did  not  prevent  a  man  from  creating,  by  will,  a 
fluctuating  charge  upon  real,  in  aid  of  personal. 

59.  But  if  a  person,  by  a  will  duly  attested,  charges  his  real 
estate  with  such  legacies  and  annuities  as  he  shall  afterwards 
give  and  charge  upon  that  estate,  whether  attested  or  not,  a 
charge  by  an  unattested  codicil  will  not  be  good. 

60.  A  person  by  his  will  duly  executed,  devised  to  trustees,  Rose  r. 

'  •'  •'  Cunynghame, 

their  heirs,  executors,  &c.  a  plantation  in  the  island  of  Grenada,  12  Ves.  29. 
upon  trust,  by  and  out  of  the  produce  thereof,  to  pay  off  debts 
and  incumbrances;  and  also  to  pay  off  and  discharge  all  such 
annuities,  legacies,  or  bequests,  as  he  should  give  by  his  will,  or 
by  any  codicil  or  codicils  thereto,  or  by  any  writing  or  writings 

VOL.    VI.  F 
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at  any  time  or  times  aftei'  signed  by   him,  or  in  his  own  hand- 
writing, whether  witnessed  or  not. 

The  testator  by  an  unattested  codicil  gave  an  additional  an- 
nuity of  100/.  to  his  wife,  out  of  his  Grenada  estate;  and  the 
question  was,  whether  this  codicil  was  sufficient  to  charge  the 
Grenada  estate. 

Sir  W.  Grant,  M.  R. — "  The  ground  upon  which  it  is  con- 
tended that  this  additional  annuity  of  100/.  might  be  good  as  a 
charge  upon  the  Grenada  estate  is,  that  the  estate  being  once 
charged  with  all  legacies  and  annuities,  the  testator  may  afterwards 
give  either  legacies  or  annuities  by  an  unattested  codicil.  That 
the  rule  is  so  settled  in  many  cases  ;  and  if  this  were  that  case, 
unquestionably  it  is  too  well  established  to  be  now  disturbed  ; 
though  it  may  be  doubted  whether  it  is  perfectly  consistent  with 
the  statute  of  Frauds  ;  for  in  effect  the  testator  does  dispose  of 
his  land  by  an  unattested  codicil,  when  he  is  at  hberty  to  bur- 
den it  with  legacies  so  given.  However,  in  this  case,  the  tes- 
tator does  not  charge  the  Grenada  estate  with  legacies  or  an- 
nuities generally,  but  with  such  only  as  he  shall  afterwards  give 
and  charge  upon  that  estate  ;  so  that,  as  legacy  or  annuity,  it  is 
not  at  all  chargeable  upon  the  estate  ;  but  it  is  as  he  has  thought 
fit,  by  an  unattested  codicil,  to  declare,  that  it  shall  be  a  charge 
upon  the  estate.  The  reason  that  debts  and  legacies  may  be  a 
burden  upon  the  estate,  is,  that  they  constitute  a  fluctuating 
charge.  It  is  impossible  previously  to  ascertain  what  debts  a 
man  may  owe  at  the  time  of  his  death ;  and  it  is  difficult  to  as- 
certain when  he  is  making  his  formal  and  regular  will,  what 
legacies  he  may  think  fit,  or  his  fortune  shall  enable  him  to  give. 
The  Court  has  therefore  said,  that  when  he  has  by  a  will  duly 
executed,  charged  debts  and  legacies,  it  is  only  necessary  to 
show  that  there  is  a  debt,  or  that  there  is  a  legacy,  in  order  to 
constitute  a  charge  ;  for  the  moment  that  character  is  shown  to 
belong  to  the  demand,  you  show  that  it  is  already  cliarged  upon 
the  estate.  Then  an  unattested  instrument  is  itself  perfectly 
competent  to  give  a  legacy  ;  and  when  given,  you  predicate  of 
it,  that  it  is  a  legacy  ;  and  then  the  charge  immediately  attaches, 
by  virtue  of  the  executed  will.  But  here,  the  testator  says,  he 
does  not  now  determine  that  all  annuities,  and  all  legacies  he 
shall  hereafter  give,  shall  be  charges  ;  but  only  that  if  at  some 
future  period   he  shall  think  proper  to  declare  legacies  and  an- 
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nuities  to  be  charges   upon  this  real  estate,  then  the  trustees 
shall  pay  them  out  of  the  real  estate.     Therefore  not  only  the 
legacy  is  to  be  found,  but  also  the  will  of  the  testator,  to  make 
it  a  charge  upon  this  estate  ;  without  which  it  is  not  a  charge. 
That  is  only  an  attempt  to  reserve,  by  a  will  duly  executed,  a 
power  to  charge  by  a  will  not  duly  executed.     It  is  the  case  of 
Habergham  v.  Vincent.     It  might  as  well  have  been  contended  Ante,  5.54. 
in  that  instance  that  there  was  an  adoption  into  the  will  of  that 
future  instrument.     But  the  opinion  of  the  Lord  Chancellor  and 
the  Judges  was,  that  it  was  not  competent  to  a  man  to  give 
himself  such  a  power ;  viz.  a  power  to  dispose  of  land  by  an  un- 
attested instrument.     That  is  the  reservation  this  testator  at- 
tempts  to  make;    for  unless  he  thinks   fit,    when  he   makes  Bonner  u. 
his   codicil,   to   declare   his   intention   that    his   land  shall   be  13  Ves.'.np. 
charged  with  the  legacy  or  annuity,  it  shall  not  be  charged.  "||°)j°'in' 
Then  it  is  throusfh  the  medium  of  an  unattested  instrument  that  ^^  ib.  loG. 
it  is  to  be  a  charge  upon  land  ;  and  that  cannot  be  within  that 
case." 

61.  Although  a  trust  estate  is  now  what  a  use  was  before  the  Devises  of  trust 
statute  27  Hen.  8.,  yet  it  is  settled  that  it  can  only  be  devised  by  within  ti.e  sta- 
a  will  executed  according  to  the  statute  of  Frauds.  *"'^' 

62.  Lands  were  conveyed  to  trustees  and   their  heirs,  to  the  Wagstaffv. 
use  of  them  and  their  heirs,  in  trust,  after  raising  certain  sums  2P.''\Vins.2r)8. 
of  money,  to  convey  the  premises  to  J.  S.  and  his  heirs.     J.  S.  3  Atk.  I5i. 
by  a  will,  attested  by  two  witnesses  only,  devised  his  trust  estate 

to  J.  N. 

Lord  Macclesfield  said,  there  could  be  no  question  but  that  a 
trust  of  an  inheritance  could  not  be  devised,  otherwise  than  by  a 
will  duly  attested  by  three  witnesses,  in  the  same  manner  as  a 
legal  estate ;  for  if  the  law  were  otherwise,  it  would  introduce 
the  same  inconveniences  as  to  frauds  and  perjuries,  as  were  occa- 
sioned before  the  statute  by  a  devise  of  a  legal  estate. 

63.  An  estate  in  mortgage,  though  only  held  as  a  pledge  for  And  also  of 
securing  the  repayment  of  money  borrowed,  can  only  be  devised  "nmtles^of  re- 
by  a  will  executed  according  to  the  statute  of  Frauds.     The  dempnon. 
same  rule  applies  to  an  equity  of  redemption,  which  is  considered 

as  real  property,  and  similar  to  a  trust  estate. 

64.  Some  modern  writers   have  asserted  that  where  a  mort-  idem, 
gagee  disposes  of  money  due  to  him  on  a  mortgage,  by  an  un- 
attested will,  the  legal  estate  in  the  lands  comprised  in  the  mort- 

F  2 
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gage,  will  pass.  I  can  find  no  authority  for  this  position  ;  and 
I  apprehend  that  nothing  more  than  the  money  would  pass,  with 
a  right  in  equity  to  call  on  the  heir  of  the  mortgagee  for  a  con- 
veyance of  the  land. 

But  not  will,  of      65.  It  has  been   stated  that  the  statute  of  Wills  does  not  ex- 

copv'iolus. 

tend  to  copyhold  estates  ;  but  that  the  power  of  devising  them 
was  indirectly  exercised  by  means  of  a  surrender  to  the  use  of  a 
will ;  and  it  was  determined  that  in  those  cases  a  will  made  in 
pursuance  of  such  a  surrender  need  not  be  executed  according 
to  the  statute  of  Frauds,  because  the  copyhold  passes  by  the 
surrender,  not  by  the  will;  which  is  only  a  declaration  of  the 
uses  of  the  surrender. 
Ante,  s.  62.  66.  Thus  in  the  case  of  WagstafF-y.  Wagstaff,  Lord  Maccles- 

field said,  "  That  as  to  the  case  which  had  been  put  of  a  copy- 
hold surrendered  to  the  use  of  a  will,  and  afterwards  devised  by 
a  will  attested  by  one  or  two  witnesses,  this  had  been  adjudged 
to  be  good  ;  and  his  opinion  was,  never  to  shake  any  settled  reso- 
lutions touching  property,  or  the  title  of  land;  it  being  for  the 
common  good  that  these  should  be  certain  and  known,  how- 
ever ill-grounded  the  first  resolution  might  be.  But  if  that 
had  not  been  settled,  it  might  be  more  reasonable  to  say;  when 
I  have  surrendered  my  copyhold  to  the  use  of  my  will,  a  will  of 
this  copyhold  shall  be  so  executed,  and  in  such  manner,  as  by 
the  act  of  parliament  a  will  of  lands  ought  to  be  executed  :  but 
2Ves.  .lun.       this  case  having  been  ruled  otherwise,  he  would  not  shake  it; 

however,  he  was  not  for  carrying  it  one  jot  further." 

Carey  r.Aikew,       67.  In  a  modern  case,  there  was  a  will  duly  executed  to  pass 

ro.c.    .5  .  lands;  and  a  paper  of  instructions  for  a  new   will,  which  the 

testator  did  not  live  to  execute  ;  but  which  had  been  proved  in 

the  Ecclesiastical  Court  as    a  testament.      And   one    of   the 

questions  was,  whether  copyholds  surrendered  to  the  use  of  the 

will,  would  pass  by  the  unattested  pajDer.     The   Master  of  the 

See  1  .Tac  &      Rolls  (Sir  L.  Kenyon)  said  it  had  been  held,  that  a  will  received 

Per  Ld!  J'lclcn.  ^y  ^^^^  Ecclesiastical  Court,  would  govern  the  surrender  of  a 

Doer.Danvers    copyhold.    It  would  be  removing  landmarks  to  entertain  a  doubt 

7  East,  299.       upon  the  subject.     He  was  clear,  therefore,  that  the  will  passed 

the  copyhold. 
2P.  Wms.  261.       ^^'  ^'^-  Peere  Williams  states  it  to  have  been  laid  down  by 
Sir  Joseph  Jekyll,  that  if  a  copyholder  be  entitled  only  to  the 
trust,  or  equity  of  redemption  of  a  copyhold,  and  devises  such 


Title  XXXVI II.   Devise.  Ch.  V.  s.  G8— 72.  69 

trust  or  equity  of  redemption,  there  must  be  three  witnesses  to 
the  will;  for  here  can  be  no  precedent  surrender  to  tlie  use  of 
the  will,  to  pass  this  trust;  and  the  trust  and  equity  of  redemp- 
tion of  all  lands  of  inheritance  are  within  the  statute  of  Frauds  ; 
otherwise  great  inconveniences  would  arise  therefrom.  But  in  a 
subsequent  case,  Lord  Hardwicke  was  of  opinion,  that  the  trust  rufrncil  u. 
of  a  copyhold  would  pass  by  a  will  not  attested  according  to  9  Aik.  37. 
the  statute  of  Frauds  ;  as  a  copyhold  surrendered  to  the  use  of  a 
will  would  do  ;  for  that  equity  ought  to  follow  the  law,  and  make 
it  at  least  as  easy  to  convey  a  trust,  as  a  legal  estate. 

69.  If  the  surrender  of  a  copyhold  to  the  uses  of  a  will,  re-  Godwin  v. 
quires  that  the  will  should  be  attested  by  three  witnesses,  a  devise  ^Jj.  (,34. 

of  such  copyhold  must  be  so  attested  ;  otherwise,  it  will  be  void.  ^^^^^  ^'^^l'  ;jy',^ 

70.  A  devise  of  customary  freeholds,  (a)  where  there  is  no  nussey  v. 
custom  to  surrender  them  to  the  use  of  a  will,  must  be  executed  ^(",1, '•)9C) 
according  to  the  statute  of  Frauds  ;  and  a  trust  estate  in  them 

must  be  devised  in  the  same  manner. 

71.  Where  a  copyhold  estate  is  disposed  of  by  will,  without  a 
surrender  to  the  use  of  the  will,  as  may  now  be  done  under  the 

statute  55  Geo  3,  c.  192,  it  seems  doubtful  whether  such  will  Ante,  c.  4.  s. 
must  be  attested  according  to  the  statute  of  Frauds,  or  not.  (b) 

72.  As  terms  for  years  already  created  were  disposable  by  Or  of  terms  for 
testament  before  the  statutes  of  Wills,  they  are  not  comprehended  ^^^^^* 

(a)  [In  the  recent  case  of  Wilson  v.  Dent,  3  Sim.  385,  the  reader  will  find  an  in- 
stance of  such  customary  freeholds,  but  the  point  in  that  case  did  not  turn  upon  the  due 
execution  of  the  will  according  to  the  statute  of  frauds.] 

(b)  [There  seems  little  reason  for  this  doubt.  Before  the  statute  55  Geo.  3,  c.  192, 
copyholds  were  held  not  to  be  within  the  statute  of  frauds ;  and  the  former  statute  had 
no  other  effect  upon  the  law  of  copyhold,  than  to  dispense  with  the  necessity  of  a  mere 
formal  surrender  to  the  use  of  a  will.  It  would,  therefore,  appear  obvious,  that,  since 
an  unattested  will  before  the  statute  55  Geo  3,  was  sufficient  to  pass  copyholds,  they 
having  been  surrendered,  so  now  they  will,  in  like  manner,  pass  without  the  surrender; 
that  formality  having  been  dispensed  with  by  the  latter  statute.  But  the  point  is  now 
settled.  See  Doe  v.  Ludlam,  7  Bing.  275,  and  Doe  v.  Bartle,  5  B.  &  Aid.  501,  &c. 
In  the  recent  case  of  Doe  v.  Hickman,  4  Bar.  &  Add.  56,  copyholds  were  surrendered 
to  the  use  of  A.  for  life,  and  after  his  decease,  to  such  uses,  &c.  as  he  should,  by  will  to 
be  attested  by  three  witnesses,  appoint,  and  in  default  of  such  appointment,  to  the  use 
of  the  heirs  and  assigns  of  A.  By  will  attested  only  by  Hvo  witnesses,  A.  devised  the 
copyholds,  and  died  without  making  any  other  surrender  to  the  use  of  his  will.  The 
Court  of  B.  R.  held  that,  although  the  will  attested  by  two  witnesses  was  not  a  good 
execution  of  the  poiver,  yet,  that  it  opciated  as  a  good  devise  of  the  reversion  in  fee 
vested  in  the  testator,  in  default  of  appointment ;  and  that  the  want  of  the  surrender  to 
the  use  of  such  will  was  cured  by  the  55  Geo.  3,  c.  192. J 
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within  the  statute  of  Frauds,  and  may  therefore  be  disposed  of  by 
any  kind  of  will  or  testamentary  disposition  ;  but  it  has  been 
already  observed,  that  a  term  for  years  in  lands  cannot  be 
created  by  a  will  which  is  not  executed  according  to  the  statute 
of  Frauds. 

73.  All  wills  relating  to  terms  for  years  must  be  proved  in  the 
ecclesiastical  courts  having  jurisdiction  over  the  place  where  the 
lands  lie  ;  for  otherwise  they  will  have  no  effect  as  to  the  terms. 

Except  rerms  74.  if^  however,  a  term  of  years  becomes  attendant  on  the 

attendant  on  .  .     _  •' 

the  inheritance.  Hihcritance,  it  is  then  considered  as  part  of  the  inheritance,  not 
s.'-iQ.  ^  chattel  real,  and  can  only  be  disposed  of  by  such  a  will  as 

would  pass  the  inheritance. 
wiiitchuah  i.        75.  Thus,  where  Edward  Whitchurch,  having  purchased   a 

\Vhitchurch,  .  •       .-i  r  ii-i-  -i- 

2i'.\Vms.'236.  term  in  the  name  ot  a  trustee,  and  the  mheritance  m  his  own 
name,  by  a  will  not  executed  according  to  the  statute  of  Frauds, 
devised  the  premises  to  the  son  of  a  younger  brother ;  the  heir 
at  law  of  the  testator  brought  her  bill  in  chancery,  in  order  to 
compel  the  executor  and  devisee  to  assign  over  the  term  to  her. 
It  was  objected  for  the  defendants,  that  the  executor  had  as- 
sented to  the  devise ;  and  that  the  will,  though  not  attested  by 
three  witnesses,  was  good  at  law  to  pass  the  term.  But  decreed, 
that  as  this  was  a  term  which  would  have  attended  the  inheritance, 
and  in  equity  have  gone  to  the  heir,  and  not  to  the  executor,  in 
which  respect  it  was  to  be  considered  as  part  of  the  inheritance, 
so  the  will,  which  was  not  attested  by  three  witnesses,  as  the 
law  required  it  to  be  when  land  was  to  pass,  should  not  carry 
this  term.    Though  it  was  true,  such  a  will  as  in  the  present 

2  Aik.  72.  case  would  be  sufficient  to  pass  a  term  in  gross,  yet  should  it 

not  pass  the  trust  of  a  term  attendant  on  the  inheritance,  nor 
consequently  the  term  itself. 

Wills  made  a-         76.  A  will  made  in  a  foreign  country,  of  lands   situate  in 

broad vviihin  the  England,  must  be  executed  in  the  same  manner,  and  attested 

statute.  Coppin  s  ^  > 

V.  Coppin,         by  the  same  number  of  witnesses  as  a  devise  of  lands  made  in 

21'.  Wms.293.    _r      , 

England. 

A  devise  of  ^''-  '^  ^^^^  ^^cn  a  common  practice  for  a  long  time,  where  a 

lands  may  be      i\i\q  depends  upon  a  will,  to  prove  the  execution  of  it  per  testes  in 

proved  in  i  1  ■>         i  r 

Chancery.  chancciy.     But  Lord  King  has  said  that  this  is  not  absolutely 

Wilson,  necessary,  to  make  out  the  title,  any  more  than  it  would  be  to 

3P.  Wnif.  192.  prove  the  execution  of  a  deed  in  equity,  by  which  the  estate  was 

settled  from  the  heir  at  law,  after  the  ancestor's  death.    The  will 
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prevents  and  breaks  the  descent  to  the  heir,  as  much  as  a  deed  ; 
and  the  hands  of  the  witnesses  to  the  will  may  be  as  well  proved 
as  those  to  a  deed.  Now,  as  it  would  be  no  objection  to  a  title, 
if  a  modern  deed,  on  which  the  title  depended,  was  not  proved 
in  equity ;  why  should  it  be  so  in  the  case  of  a  will,  where  the  ^"ff-  V-  &  P. 

^       J  ^  J  '  369.  Kd,  9. 

same  appears  to  be  duly  attested  by  three  witnesses,  whose  Fearne's  Opin. 

'         •  •  234 

names  are  mentioned  to  have  been  subscribed  in  the  presence  of 
the  testator  ? 
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CHAP.  VI. 


Revocation  of  Devises. 


Sect.     I.  All  Devises  revocable. 
2.  Express  Revocations. 
4.1.^  subseque7it  Will  revok- 
ing- or  inconsistent  with  a 
former  one. 
8.  Otherwise    both    Wills   arc 
good- 
ie. Two  inconsistent  Wills  of  the 

same  Date  are  both  void. 
]0.  A  second  unattested  Will  re- 
vokes Legacies. 

18.  II.  A  Codicil. 

19.  III.  A  ivritten  Declaration. 
25.   Unless  it  merely    expresses 

intention  to  revoke  bij  fu- 
ture act. 

20.  Or  the  Revocation  proceeds 

on  mistake. 

27.  Or  Deception. 

29.  IV.  Cancelling. 

32.  By  the  Testator,  or  by  his 
Direction. 

34.  An  intention  to  cancel  is  suf- 
ficient. 

38.  An  Obliteration  of  Part  does 
not  revoke  the  Whole. 

43.  Cancelling  one  Part  revokes 

the  other. 

44.  Implied  Revocations. 

45.  Marriage,  and  Birth  of  a 
Child. 


Sect.  57.  A  Wonmn's  Will  revoked  by 
Marriage, 

58.  Alteration  of  the  Estate. 

59.  Alienation  to  a  Stranger. 
02.  Contract  for  Sale. 

09.  An  intended  Alienation. 
71.  Alienation  to  the  Use  of  thr 

Testator. 
75.  Alienation  to  strengthen  the 

Devise. 
78.  Fine  and  Recovery, 
85.  Any  Conveyance  inconsistent 

ivith  the  Devise. 

88.  Exchange. 

89.  Parol  Evidence  not  admis- 

sible. 
92.  A     Fraudulent    Conveyance 

not  a  Revocation. 
94.  Nor   an    Alteration  of   the 
Quality  of  the  Estate, 
Nor     the     Change     of     a 

Trustee. 
Nor  a  Partition. 
Unless   it  extends   to   other 

Things. 
Revocation  of  Devise  of  lands 
contracted  for,  by   subse- 
quent Conveyance  to  Uses 
to  prevent  Dower. 
Partial  Revocations. 
117.  Bankruptcy. 
119.  Revocations  of  Leaseholds. 


100. 


103. 
100. 


108. 


110. 


All  devises  re- 
vocable. 


Section  I. 

Although  a  devise  of  lands  differs  in  many  respects  from  a 
testament  or  will  of  personal  estate ;  yet  there  are  some  circum- 
stances common  to  both,  one  of  which  is,  that  a  devise  is  revoc- 
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able  at  any  time  during  the  life  of  the  devisor ;  so  that  although 
a  person  should  declare  his  will  to  be  irrevocable,  in  the  strongest  , 

terms,  yet  he  may  revoke  it;  because  his  own  acts  or  words 
cannot  alter  the  disposition  of  the  law,  so  as  to  make  that  irre-  Bacon's  Max. 
vocable  which,  in  its  own  nature,  is  revocable.  8  Rep.  62.  a. 

2.  Devises  of  lands  made  under  the  particular  customs  of  bo-  Express  revo- 
roughs,  or  by  virtue  of  the  statutes  of  Wills,  might  have  been 
revoked  by  words  only,  without  writing ;  the  statutes  of  Wills 
giving  power  to  any  person  seised  in  fee  of  lands,  to  devise  them 
by  writing;  but  being  silent  as  to  revocations.  This  was  re- 
medied by  the  sixth  section  of  the  statute  of  Frauds,  by  which  it  29  Car.  2.  c.  3. 
was  enacted — "  That  no  devise  in  writing  of  any  lands,  tene- 
ments, or  hereditaments,  or  any  clause  thereof,  shall  be  revoc- 
able, otherwise  than  by  some  other  will  or  codicil  in  writing,  or 
other  writing  declaring  the  same  ;  or  by  burning,  cancelling, 
tearing,  or  obliterating  the  same,  by  the  testator  himself,  or  in 
his  presence,  and  by  his  directions  and  consent.  But  all  devises 
and  bequests  of  lands  and  tenements  shall  remain  and  continue 
in  force,  until  the  same  be  burnt,  cancelled,  torn,  or  obliterated 
by  the  testator,  or  by  his  directions,  in  manner  aforesaid  ;  or  un- 
less the  same  be  altered  by  some  other  will  or  codicil,  in  writing, 
or  other  writing  of  the  devisor,  signed  in  the  presence  of  three 
or  four  witnesses,  declaring  the  same." 

3.  Under  this  statute  there  are  four  express  modes  of  revoking 
a  will.  I.  By  a  subsequent  will.  II.  By  a  codicil,  both  of  which 
must  be  duly  attested  according  to  the  statute.  III.  By  an  ex- 
press declaration  in  writing,  that  the  testator  means  to  revoke 
his  will.  IV.  By  burning,  cancelling,  tearing,  or  obliterating 
the  will. 

4.  A  subsequent  will  operates  as  a  revocation  of  a  former  one,  I.  A  subsequent 

.  .  .,    will  revoking  or 

in  all  cases  where  it  contains  an  express  clause  revokmg  all  inconsistent 
former  wills;  or  where  it  makes  a  different  and  incompatible  dis-  ^^^] 
position  of  the  lands  devised  by  the  former  one. 

5.  The  intention  of  a  testator  to  revoke  his  will  is  the  circum- 
stance which  constitutes  the  revocation ;  and  when  that  appears 
in  a  subsequent  will,  it  is  sufficient,  though  such  subsequent 
will  should  not  take  effect,  from  any  disability  in  the  devisee. 

6.  Thus  where  a  person  devised  lands  to  A.  B.,  and  afterwards  i  Roll.  Ab. 

.,-_,,.,    614. 
devised  the  same  lands  to  the  poor  of  the  parish  of  C,  which 

was  void,  they  not  having  the  capacity  to  take  ;  yet  it  was  held  to 
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Uopcr  r. 
Railclitle, 
10  Mod.  233. 


Otherwise  both 
wills  are  good. 
Just.  Inst,  lib.2. 
Tit.  17.  s.  2. 


\'inius 
Comment. 


Cowp.R.90. 


Coward  v. 
Marshal, 
Cro.  Eliz.  721. 
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be  a  revocation.     So  a  devise  to  a  corporation,  though  void,  was 
held  to  be  a  revocation  of  a  former  devise. 

7.  In  a  subsequent  case  it  was  held,  that  a  devise  to  a  Roman 
Catholic,  who  was  at  that  time  incapable  of  taking  by  devise, 
should,  notwithstanding,  operate  as  a  revocation  of  a  former  will. 

8.  13y  the  Roman  law  a  subsequent  will  operated,  in  all  cases, 
as  a  revocation  of  a  former  one.  Posteriori  quoque  tcstamento, 
quod  jure  perfeclum  est,  siiperius  rtimpitur.  The  reason  of  this 
rule  was,  because  the  essence  of  a  Roman  testament  consisted 
in  the  institution  of  an  heir,  who  took  the  whole  property  of  the 
testator  ;  so  that  two  wills  could  never  subsist  at  the  same  time, 
as  there  could  not  be  two  distinct  owners  of  the  same.  Quicun- 
que  testamentiim  Jacit,  censetur  de  omnibus  bonis  disponere,  ut  non 
magis  duo  testarnenta  simul  consistere  possint,  quam  duo  domini 
ejusdem  rei  in  solidmn  constilui.  But  although  the  law  of  England 
has  adopted  the  principles  of  the  Roman  law,  respecting  wills 
of  personal  property,  yet  Lord  Mansfield  has  said  that  a  devise 
of  lands  is  looked  upon  in  a  very  different  light,  being  consi- 
dered as  an  appointment  of  lands  to  a  particular  person;  from 
which  it  followed  that  a  person  might  as  well  dispose  of  part  of 
his  lands  by  will,  as  of  the  whole. 

9.  In  consequence  of  this  principle  it  has  been  determined, 
that  where  a  second  will  has  not  a  clause  of  revocation  of  all 
former  wills,  and  does  not  make  any  disposition  inconsistent 
with  a  former  will,  it  does  not  operate  as  a  revocation  of  such 
former  will,  but  both  remain  in  force. 

10.  A  person  devised  lands  to  his  youngest  son  and  his  heirs. 
He  afterwards  married,  and  by  another  will  in  writing,  devised 
the  same  lands  to  his  wife  for  life,  paying  yearly  to  his  youngest 
son  and  his  heirs  a  certain  rent.  Anderson  and  Glanville  held 
it  to  be  no  revocation,  but  that  both  wills  might  stand  together, 
the  latter  not  being  contrary  to  the  former ;  and  there  being  no 
express  revocation.  The  intention  of  the  testator  being  only 
to  provide  for  his  wife,  and  not  to  alter  the  devise  to  his  son  ;  for 
the  giving  him  a  rent,  showed  he  intended  that  he  should  take 
the  reversion. 

11.  Where  a  jury  found  that  a  testator  had  made  a  second 
will,  the  contents  of  which  were  unknown  ;  such  second  will  was 
held  not  to  operate  as  a  revocation  of  the  first ;  because  it  did 
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not  appear,  cither  that  it  contained  a  clause  revoking  the  first 
will,  or  that  it  made  a  different  disposition  of  the  same  lands. 

12.  In  ejectment  the  iurv  found  a  special  verdict,  that  Sir  H.  Scymoii;. 

.       ,   .      ^  ,,••,,•  •   •  J      fi  Northwortly, 

Killigrew  being  seised  in  fee,  made  his  will  m  writing,  and  atter-  uarj.  374. 

wards  made   another  will  in  writing;  but  as  to  the  contents  JJ^^^'ggt"^ "' 

thereof,  they  were  entirely  ignorant ;  and  the  Court  of  King's  3  Mod.  203. 
Bench  was  of  opinion,  that  the  second  will  was  not  a  revocation 
of  the  first. 

Upon  a  writ  of  error  in  the  House  of  Lords,  it  was  argued  for  Show.  Pari. 

»^  •  1         1  Ca.  146. 

the  plaintiff,  that  the  second  will  could  not  be  considered  as  a 
duplicate  of  the  first,  but  must  be  deemed  a  revocation  of  it ; 
that  no  will  was  good  but  the  last ;  that  every  will  was  revoc- 
able until  death  ;  that  the  making  another  will  impo  ted  a  revoca- 
tion of  all  former  ones,  even  though  it  was  not  so  expressly  ^ 
declared.  On  behalf  of  the  defendant  it  was  contended,  that 
every  latter  will  was  not  a  revocation ;  for  a  man  might 
dispose  of  one  part  of  his  estate  by  one  will,  and  of  another 
part  by  another  will.  So  if  a  man  purchased  lands  after  he  had 
made  his  will,  he  might  make  another  will  of  them.  Therefore 
the  second  will  in  this  case,  might  relate  to  other  lands,  and  be 
no  revocation. 

The  judgment  was  affirmed. 

13.  In  a  modern  case  this  doctrine  was  carried  still  further: 
for  where  a  jury  found  that  a  testator  had  made  a  second  will, 
different  from  the  first,  but  v/ithout  finding  in  what  that  difference 
consisted,  the  House  of  Lords  determined  that  such  second  will 
did  not  revoke  the  former  one. 

14.  Upon  a  special  verdict,  it  appeared  that  John  Lacy,  being  Goodright  v. 

-      T  •         I    5     T  J  "11    Harwood, 

seised  in  fee  of  a  set  of  chambers  m  Lincoln  s  Inn,  made  a  will  3  wils.  R.  497. 
in  the  year  1748,  by  which  he  devised  all  his  real  and  personal  l^^^""^'  ^' 
estate  to  Frances  Harwood.     That  in  the  year   1756,  he  made  Cowp.  87. 
another  will,  diflferent  from  the  former  one,  but  in  what  particu- 
lars were  unknown  to  them.     They  did  not  find  that  the  testator 
cancelled  his  second  will,  or  that  the  defendant  had  destroyed 
the  same ;  but  of  what  was  become  of  the  said  will,  the  jurors 
were  altogether  ignorant.     The  question  was,  whether  the  devise 
in  the  will  of  1748,  to  Frances  Harwood,  was  revoked  by  the 
will  found  to  have  been  executed  in  1756. 

Judgment  was  given  in  the  Court  of  Common  Pleas,  that  the  7  Bro.  Pail. 
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will  of  1748  was  revoked.     UjDon  a  writ  of  error  in  the  Court 
of  King's  Bench,  that  judgment  was  reversed. 

A  writ  of  error  was  brought  in  the  House  of  Lords,  where  it 
was  contended  on  behalf  of  the  plaintiff,  that  the  title  of  the 
heir  at  law,  being  a  clear  substantive  title,  ought  not  to  be 
defeated,  but  by  a  title  equally  clear  and  unexceptionable : 
that  the  title  of  a  devisee  must  be  founded  on  that  which  is 
clearly  known  to  be  the  ultimate  intention  of  the  testator ;  and 
it  was  not  sufficient  that  the  testator  did,  at  one  time  of  his  life, 
mean  to  give  his  estate  to  the  devisee,  unless  he  continued  in  that 
intention  to  the  time  of  his  death.  The  jury  had  found  that  the 
testator  had  made  a  second  will,  executed  according  to  law  ;  and 
that  the  disposition  made  by  the  testator  in  his  second  will,  was 
different  from  the  disposition  in  his  first  will ;  and  though  the 
jury  said  they  were  unable  to  ascertain  the  particulars,  yet  the 
finding  necessarily  imported  that  they  had  received  sufficient 
satisfaction,  as  to  the  general  contents,  to  enable  them  upon 
their  oaths  to  find  that,  from  whence  the  courts  must  see,  that 
the  testator's  intention  was  generally  changed  ;  and  consequently 
that  the  first  will  was  revoked.  That  the  jury  having  found  that 
Mr.  Lacey  did,  in  1756,  duly  execute  another  will,  the  same 
must  be  taken  to  subsist  at  the  time  of  his  death,  unless  a  sub- 
sequent change  of  intention  appeared  ;  but  the  jury  had  excluded 
the  idea  of  any  such  change,  by  declaring  that  they  did  not  find 
that  the  testator  had  cancelled  the  second  will ;  and  as  the  jury 
had  not  found  it  cancelled,  the  court  could  not  say  it  was  so. 
By  establishing  then  the  first  will,  which  the  testator  did  not 
mean  to  die  with,  it  would  necessarily  follow  that  the  whole  of 
the  testator's  large  fortune  would  go  from  his  family,  to  a  person 
for  whom,  from  the  year  1756,  he  never  intended  it.  Wills  dis- 
inheriting natural  heirs,  in  favour  of  persons  who  are  strangers 
in  blood,  ought  not  to  receive  more  countenance  than  the  neces- 
sity of  the  occasion  requires;  and  whenever  there  is  evidence 
of  a  change  of  intention  in  the  testator,  such  wills  can  never  be 
established  to  the  prejudice  of  an  heir  at  law.  That  it  being  at 
least  rendered  doubtful,  by  the  execution  of  the  second  will, 
whether  Mrs.  Harvvood  was  entitled  to  anything,  or  if  she  was, 
what  she  was  entitled  to ;  it  became  necessary  for  her,  as  claim- 
ing under  a  derivative,  and  not  under  an  original  title,  to  produce 
the  second  will,  and  show  her  interest  under  it.     That  if  ever  it 
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should  be  understood  as  established  in  law,  that  from  the  bare 
nonproduction  of  a  latter  will,  to  whatever  cause  it  might  be 
owing,  a  former  will  must  at  all  events  be  established;  it  would 
be  an  opening  to  frauds  of  the  most  dangerous  kind,  and  be  the 
strongest  temptation  to  devisees  in  a  former  will,  to  exert  every 
artifice  to  get  possession  of  and  suppress  the  latter  instrument, 
in  order  to  set  up  the  former  revoked  will. 

On  the  other  side  it  was  said,  that  with  regard  to  the  doctrine 
of  revocations,  the  determination  of  the  House  of  Lords,  in  the 
case  of  Hitchins  v.  Basset,  had  settled  this  point  of  law,  viz.  Ante. 
that  a  subsequent  independent  will  of  lands  is  not  in  its  own 
nature  a  revocation  of  a  former  will,  nor  will  operate  as  such,  un- 
less it  contains  words  expressly  revoking  the  former ;  or  makes 
a  different  and  incompatible  disposition  of  the  same  lands.  In 
the  present  case  the  last  will  was  not  to  be  found  ;  its  contents 
were  not  known  ;  therefore  no  express  revocation  of  the  former 
will  appeared  in  it,  nor  could  it  be  shown  that  it  contained  any 
different  or  incompatible  disposition  of  the  chambers  in  question. 
That  although  it  was  found  by  the  verdict  that  the  disposition 
made  by  the  latter  will,  was  different  from  that  made  by  the  former, 
yet  it  was  at  the  same  time  found  to  be  unknown  in  what  parti- 
cular that  difference  consisted  ;  whether  it  related  to  lands,  or 
to  personal  estate  only  ;  to  the  appointment  of  an  executor,  or  to 
the  quantum  of  a  legacy.  The  most  trivial  alteration  in  the  most 
inconsiderable  legacy  might  have  occasioned  that  difference ;  but 
there  was  nothing  to  prove  that  it  extended  to  those  particular 
chambers,  which  were  the  subject  of  the  question.  The  mere 
existence  of  a  subsequent  will,  was  not  of  itself  a  revocation, 
nor  was  any  new  disposition  contained  therein  a  revocation  of 
the  former  devise  of  the  chambers  in  question,  unless  that  new 
disposition  affected  those  very  chambers  ;  and  therefore,  until  it 
could  be  shown  that  the  different  disposition  found  by  the  ver- 
dict extended  to  those  chambers,  or  that  there  were  express 
words  of  revocation  of  the  former  will  contained  in  the  latter,  the 
devise  under  which  the  defendant  claimed  stood  unrevoked  by 
any  thing  which  could  be  shown. 

It  was  objected  that  the  claim  of  a  devisee  must  be  founded 
on  the  last  will  of  a  testator ;  and  that  in  this  case,  there  being 
found  to  be  a  will  executed  subsequent  to  that  in  1748,  that  in 
1748  was  not  the  last  will  of  the  testator,  and  consequently  none 
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could  claim  any  lands  under  it.  But  to  this  it  was  answered, 
that  the  proposition  that  the  claim  of  the  devisee  must  be 
founded  on  the  last  will  of  the  testator,  was  fallacious  ;  unless 
its  import  was  very  strictly  attended  to.  It  was  true  the  will 
under  which  a  devisee  claims  must  be  the  last  will,  in  respect  to 
the  very  lands  which  were  the  subject  of  such  claim  :  but  if 
there  were  ten  subsequent  wills,  which  contained  no  express  re- 
vocation of  the  former  will,  that  former  will,  quoad  the  subject  of 
such  devise,  would  be  the  last  will  of  the  testator. 

It  was,  lastly,  observed,  ttiat  should  a  will  which  could  not  be 
produced,  and  the  contents  or  effects  whereof  were  entirely  un- 
known, be  construed  as  a  revocation  of  a  known  subsisting  will ; 
such  a  construction  would,  in  effect,  not  only  overturn  the  sta- 
tute of  Frauds,  in  respect  to  one  of  the  most  material  and  dan- 
gerous species  of  fraud  intended  to  be  provided  against  by  that 
statute,  but  would  at  the  same  time  be  striking  a  most  fatal  blow 
at  the  very  root  of  all  testamentary  power  over  lands  ;  for  of 
what  use  to  a  man  would  the  power  of  making  a  will  be,  if  he 
could  not  make  that  will  secure.  But  it  was  impossible  that 
any  will,  however  deliberately  made,  and  solemnly  executed, 
could  be  in  any  degree  secure,  if  it  could  be  set  aside  by  means 
so  very  practicable,  as  only  swearing  to  the  execution  of  an  un- 
existing  will. 

After  hearing  counsel  on  this  writ  of  error,  the  following  ques- 
tion was  put  to  the  Judges: — "  Whether  on  the  facts  found  by 
the  special  verdict  in  this  cause,  the  devise  of  the  chambers  in 
Lincoln's  Inn  to  Frances  Ilarwood,  the  defendant  in  error,  by  the 
will  of  the  16th  April  1748,  be  revoked  or  not?"  Whereupon 
the  Lord  Ch.  B.  delivered  the  unanimous  opinion  of  the  Judges, 
that  the  said  devise  was  not  revoked.  It  was  therefore  ordered 
and  adjudged,  that  the  judgment  given  in  the  Court  of  King's 
Bench,  reversing  the  judgment  given  in  the  Court  of  Common 
Pleas,  should  be  affirmed. 

15.  It  has  been  held  by  all  the  Judges  in  the  House  of  Lords, 
that  two  inconsistent  wills,  of  the  same  date,  neither  of  which 
could  be  proved  to  be  last  executed,  were  by  the  common  law  of 
England  void  for  uncertainty,  so  far  as  they  were  inconsistent; 
and  would  let  in  the  heir,  if  no  act  of  the  testator,  subsequent  to 
the  publication  of  the  wills,  explained  them;  so  as  to  recon- 
cile what  otherwise  would  appear  inconsistent. 
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16.  It  has  been  already  stated,  that  where  a  will,  duly  attest-  ^^^J^^^fn"^"^^'" 
ed,  charges  the  real  estates  of  the  testator  with  the  payment  of  vokes  legacies, 
debts  and  leoacies,  a  subsequent  unattested  will  or  codicil,  giving 

legacies,  will  be  sufficient  to  pass  such  legacies.     It  has  been  An_te.  c.  5. 
determined  upon  the  same  principle,  that  in  a  case  of  this  kind 
a  second  unattested  will  or  codicil  shall  be  sufficient  to  revoke 
legacies  given  by  the  first  will. 

17.  Thus  in  a  case  which  has  been  already  stated,  one  of  the  ^'^"^^g^^JJ^^J^'- 
questions  was,  whether  the  charge  laid  on  the  land  by  the  first   Ante,  c.  5. 
will,  and  the  legacies  thereby  given,  were  revoked  by  the  second 

will. 

Lord  Hardwicke.— "  By  the  statute  of  Frauds,  no  land  can  ^^^-  ^^'^P- 
pass  by  will,  unless  the  will  be  executed  according  to  the  provi- 
sions of  that  statute.     The  same  of  money  charged  originally 
upon  land,  because  it  is  considered  in  this  Court  as  part  of  the 
land,  and  can  only  be  raised  by  sale  or  disposition  of  the  land. 
It  is  like  a  devise  of  the  profits  of  land,  which  is  a  devise  of  the 
land  itself;  and  if  so,  the  rule  of  revocation  must  be  the  same, 
in  case  of  such  charges,  as  in  revocations  of  lands  themselves, 
devised  by  will.     But  still   there   are   several  revocations  not 
within  the  statute  ;  virtual   revocations,   as  by  parting  with  or 
extinguishing  the  thing  given  by  the  will  ;  and  wherever  that  is  Infra. 
done  by  the  testator,  the  devise  falls  to  the  ground.     These  are 
out  of  the  statute,  and  remain  as  they  were  at  law.     Selling  the 
land  by  the  testator,  is  a  revocation  ;  or  making  any  other  con- 
veyance inconsistent  with  the  disposition  made   by  the   will. 
Suppose  the  testator  charges  his  land  with  a  debt,  or  with  a  portion 
of  200/.  for  his  daughter,  who  marries  in  his  lifetime,  and  he 
gives  her  the  200/.  upon  her  marriage  ;  this  is  a  revocation  of 
the  charge,  though  not  by  such  instrument  executed  according 
to  the  form  prescribed  by  the  statute.     In  our  case  the  words  of 
the  will  do  indeed  create  a  charge  upon  the  land ;  but  that  is 
only  upon  failure  of  the  personal  estate,  for  the  legacies  were 
originally  charged  upon  that,  and  the  land  is  but  a  security  ;  and 
whatever  takes  away  the  thing  secured,  must  necessarily  free  the 
security.     It  was  insisted,  indeed,  that  the  real  estate  was  charg- 
ed originally  by  the  testator  with  the  payment  of  his  debts  and 
legacies  ;  but  plainly  it  is  not,  and  was  designed  only  for  a  sub- 
sidiary fund  to  the  personal  estate  ;  so  that  if  the  legacies  be 
revoked,  the  land  is  discharged.     And  the  case  of  Hyde  v.  Hyde  infra,  s.  30. 
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is  an  authority  in  |)oiiit,  that  where  there  are  two  wills,  though 
tlie  latter  be  not  a  sufficient  revocation  of  the  first,  as  to  the 
lands  within  the  statute  of  Frauds  ;  yet  the  legacies  in  the  for- 
mer, which  are  revoked  by  tlie  latter,  are  extinct;  and  conse- 
quently the  charge  upon  the  land  likewise.  And  I  should  have 
been  of  this  opinion,  even  if  the  case  of  Hyde  v.  Hyde  had  never 
happened." 

18.  The  second  mode  of  revoking  a  will  is  by  a  codicil  duly 
executed  according  to  the  statute  of  Frauds,  which  has  the  same 
effect,  in  revoking  a  devise,  as  a  subsequent  will,  where  it  con- 
tains express  words  of  revocation,  or  makes  a  diff'erent  disposition 
from  that  contained  in  the  will.  And  it  has  been  stated  that  a 
codicil,  though  not  executed  according  to  the  statute  of  Frauds, 
may  operate  as  a  revocation  of  legacies. 

19.  The  third  mode  of  revoking  a  will  is  by  a  v.riting  declaring 
an  intention  of  revoking  such  will,  signed  in  the  presence  of 
three  witnesses.  And  it  is  observable  that  the  statute  of  Frauds, 
(s.  5.)  requires  that,  in  devises  of  lands,  the  three  witnesses 
should  subscribe  the  will  in  the  presence  of  the  testator.  But 
the  clause  relating  to  revocations,  (s.  6)  only  requires  that  the 
devisor  should  sign  in  the  presence  of  three  witnesses,  without 
requiring  that  the  witnesses  should  subscribe  in  the  testator's 
presence.  Upon  the  construction  of  this  clause,  it  has  been 
held,  that  although  a  will  may  be  revoked  by  a  written  declara- 
tion, without  being  attested  by  three  witnesses  subscribing  the 
will  in  the  testator's  presence  ;  yet  that  a  second  will,  though 
containing  a  clause  revoking  all  former  wills  shall  not  operate  as 
a  revocation  of  the  first  will,  unless  it  is  executed  in  such  a  man- 
ner as  to  operate  as  a  devise. 

20.  J.  S.  by  a  will  executed  according  to  the  statute,  devised 
the  lands  in  question  to  A.  Afterwards  the  testator  published 
another  writing  as  his  last  will,  in  the  presence  of  three  wit- 
nesses, revoking  all  former  wills ;  but  the  witnesses  to  the  se- 
cond will  did  not  subscribe  their  names  in  the  presence  of  the 
testator.  The  second  will,  not  being  valid  as  a  devise  of  lands, 
the  question  was,  whether  it  was  good  as  a  writing,  within  the 
statute  of  Frauds,  to  revoke  the  first  will.  And  the  Court  re- 
solved that  it  was  not. 

21.  A  person,  by  a  will  duly  attested,  devised  lands  to  trustees, 
to  several  uses.     He  afterwards  made  another  will  of  the  same 
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lands,  devising  them  to  other  trustees,  but  to  the  same  uses  ; 
and  there  was  a  clause  in  this  last  will,  revoking  all  former  wills ; 
but  although  it  was  subscribed  by  the  testator,  and  attested  by 
three  witnesses,  yet  the  witnesses  did  not  subscribe  their  names 
in  the  presence  of  the  testator;  upon  which  the  testator's  heir 
claimed  the  lands.  And  the  question  was,  whether  the  last  will, 
being  void  as  a  devise  of  the  lands,  should  yet  be  a  good  revoca- 
tion of  the  former  will. 

Lord  Cowper  declared,  that  if  the  testator  iiad  by  his  second 
■will  barely  revoked  the  first,  without  declaring  by  the  same  act 
his  intention  to  dispose  of  his  lands  to  the  same  purposes  to 
which  they  were  devised  by  the  former  will,  the  second  will  had 
been  a  good  revocation  of  the  former,  as  to  the  lands  devised ; 
but  here  was  a  disposition  of  the  same  lands,  in  the  second  will, 
to  the  same  purposes  as  in  the  first  will ;  which  showed  he  did 
not  mean  to  revoke  his  first  will,  as  to  the  devise  of  those  lands, 
unless  he  might  by  the  second  will  (at  the  same  time  that  he 
revoked  the  former)  set  up  the  like  devise,  so  as  to  take  effect  by 
virtue  of  his  second  will ;  and  that  his  second  will  never  being 
so  perfected  as  to  make  the  devise  of  the  lands  therein  to  be 
good,  the  same  devise  stood  unrevoked  by  the  former  will.  And 
that  upon  the  like  reason  the  courts  of  law  had  determined  with 
great  justice  in  the  cases  cited.  And  it  was  plain  the  testator  Infra, 
did  not  mean  to  revoke  his  former  will  by  cancelling;  but  by 
substituting  another  perfect  will  in  lieu  thereof. 

22.  In  the  case  of  Ellis  ■?;.  Smith,  one  of  the  questions  was,  Ante,  c  5. 
whether  the  will,  not  being  signed  by  the  testator  in  the  presence 

of  the  witnesses,  but  only  acknowledged,  was  a  good  revocation 
under  the  sixth  section  of  the  statute.  Lord  Ch.  B.  Parker 
thought  it  was,  and  that  a  revocation  might  be  by  any  will  ex- 
ecuted according  to  the  fifth  section  of  the  statute.  For  the 
words  "  signed  in  the  presence  of  three  witnesses,  &,c."  related 
only  to  the  preceding  words — "  any  other  writing."  The  clause 
was  to  be  construed  in  the  disjunctive;  viz.  either  by  will,  co- 
dicil. See,  or  by  writing  signed  before  three  witnesses.  And  the 
other  Judges  were  of  the  same  opinion. 

23.  A  declaration  by  a  devisor  that  he  has  revoked  a  parti- 
cular devise  in  his  will,  thouoh  reduced  into  writing:,  and  attested 
by  three  witnesses,  will  not  operate  as  a  revocation,  unless  it  be 
signed  by  the  testator. 

VOL.    VI.  G 
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Hilton  1 .  King,       '-^4.  A  person  devised  certain  estates  to  his  daughters,  D.  and 

3  .ev.  b.  g^     Afterwards  the  testator,  having  an  intention  to  revoke  the 

will  as  to  D.,  directed  the  following  words  to  be  written  on  his 
will : — "  We,  whose  names  are  underwritten,  do  testify,  that  the 
abovenamed,  A.  (the  testator^  did,  the  day  of  the  date  hereof, 
publish  and  declare  that  the  several  clauses  and  devises  in  his 
will  any  way  relating  to  his  daughter  D.  should  cease  and  be 
void  ;  she  being  since  married,  and  her  portion  paid.  In  witness 
whereof  we  have  hereunto  set  our  hands,  &c."  And  the  same 
was  subscribed  by  four  witnesses,  in  the  presence  of  the  testator; 
but  he  did  not  sign  the  same,  nor  any  other  person  by  his  di 
rection.  Adjudged,  that  this  was  not  a  revocation. 
i.xception  25.  fBut  here  should  be  noticed  a  distinction  between  a  de- 

where  intention  _  "- 

expressed  to  re-  claration  in  Writing  of  a  present  actual  revocation,  and  a  declar- 
future  act.  ation  of  intention  to  do  some  future  act  of  revocation.    The  latter 

does  not  amount  to  a  revocation. 
Thomas  v.  ^s  where  a  person  by  a  second  will  disposing  of  some  property 

2  East',  488.       acquired  subsequently  to  the  making  of  his  first  will,  added, 

"  As  to  the  rest  of  my  real  and  personal  estate,  I  intend  to  dis- 
pose of  it  by  a  codicil  hereafter  to  he  made  to  this  my  will.     It 
was  held  by  the  Court  of  K.  B.  that  this  was  no  revocation  of 
the  first  will. 
Or  wIric  the  26.  So  again  where  a  revocation  of  a  prior  devise  or  bequest 

revocation  pro-  ■        ^  ^  ■  ■^^    ^  •  i  i 

reels  on  mis-  procceds  upou  a  mistake,  the  revocation  will  be  void;  as  where 

r!  Frenotr^  ^  ^  testator  revokes  by  codicil  a  devise  to  A.,  he  being  now  dead, 

:}  \es.  321.  ajj(j  it  turns  out  A.  is  living,  the  first  devise  will  not  be  revoked. 

Orondeccption.  27.  Or  whcrc  the  rcvocation  proceeds  upon  a  false  impression, 

See  Keniiell  .    .         .         „  ,         .  .       ,  ,  *  i 

r.  Ahbott,  originating  irom  a  deceit  practised  upon  the  testator.     As  where 

4  es.  802.        ^  testator  revokes  a  prior  devise  to  A.,  and  devises  by  a  codicil 

the  same  estate  to  B.,  stating  her  to  be  his  wife,  and  it  turns 
out  that  she  was  married  before,  and  had  a  husband  living, 
which  facts  were  unknown  to  the  testator ;  the  first  devise  would 
not,  it  is  presumed,  be  revoked. 

28.  But  where  the  testator  merely  expresses  a  doubt  re- 
specting a  fact,  and  upon  that  doubt  revokes,  it  would  seem  that 
the  revocation  would  be  good ;  and  the  case  of  the  Attorney 

3  Ves.  327.        General  v.  Warde,  seems  to  have  been  decided  upon  this  prin- 

See  also  Alt.-  .    , 

Gen.  i.  Lloyd,      Cipie. 

/  v's  s  32  ^"  ^^^^^  ^^^^  ^^^  testatrix  had  bequeathed  a  legacy  of  300/. 

among  such  of  the  children  as  should  be  living  of  E.,  and  by  a 
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codicil  bequeathed  as  follows  :  "  I  give  lo  my  brother's  son  C. 
the  300/.  designed  for  E.'s  children,  as  I  know  not  whether  any 
of  them  are  alive,  and  if  they  are  well  provided  for;"  SirR.  P. 
Arden  held  C.  to  be  entitled,  though  the  children  of  E.  were 
living.  His  honour,  however,  observed,  "  that  if  it  rested  upon 
her  not  knowing  whether  they  were  living,  there  would  be  some 
reason  to  contend,  that  it  fell  within  the  case  (so  often  cited  from 
Cicero  de  Oratore)  o^ pater  credens  jiliam  suiim  esse  mortuum  alte- 
rum  institmt  haredem  filio  domi  redennte,  Iiujus  institutiuius  vis  est 
nulla:  but  she  goes  further,  that  she  doubted  if  they  were  living, 
whether  they  might  not  be  well  provided  for ;  and  she  totally 
deprives  them  of  that  provision.  The  Court  will  not  enquire 
whether  they  are  well  provided  for  or  not."] 

29.  The  fourth  mode  of  revoking  a  will  is  by  cancelling,  that  iv.  Cancelling. 
is  by  obhterating  or  defacing  the  signature  of  the  testator ;  or 

by  burning,  tearing,  or  otherwise  destroying  it.  But  Lord 
Mansfield  has  observed,  that  cancelling  is  in  itself  an  equivocal  Cowp.  R.  52. 
act;  and  in  order  to  make  it  a  revocation,  it  must  be  shown  quo 
animo  it  was  cancelled  ;  for  unless  that  appears,  it  will  be  no 
revocation.  As  if  a  man  were  to  throw  ink  upon  his  will  instead 
of  sand,  though  it  might  be  a  complete  defacing  of  the  instru- 
ment, it  would  be  no  cancelling :  or  suppose  a  man  having  two 
wills  of  different  dates  by  him,  should  direct  the  former  to  be 
cancelled,  and  through  mistake  the  person  should  cancel  the 
latter,  such  an  act  would  be  no  revocation  of  the  will :  or  sup- 
pose a  man  having  a  will  consisting  of  two  parts,  throws  one 
unintentionally  into  the  fire,  where  it  is  burnt,  it  would  be  no 
revocation  of  the  devises  contained  in  such  part.  It  is  the  in- 
tention, therefore,  that  must  govern  in  such  cases. 

30.  A  person  made  a  will,  and  intending  to  make  some  alter-  iiyJe  v.  Tiyde, 
ations  in  it,  sent  for  a  scrivener,  and  gave  directions  for  another        '-1 
will.     The  scrivener  accordingly  drew  a  draft  of  another  will, 

which  the  testator  signed  ;  and  then,  thinking  he  had  made  a 
new  will,  he  pulled  out  the  first  will,  and  tore  the  seals  from  the 
first  eight  sheets  of  it;  which  the  scrivener  seeing,  asked  him 
what  he  was  doing;  to  which  he  answered,  "  I  am  cancelling 
my  first  will." — "  Pray,"  says  the  scrivener,  '^  hold  your  hand  ; 
the  other  will  is  not  perfected  ;  it  will  not  pass  your  real  estate, 
for  want  of  being  executed  pursuant  to  the  statute  of  Frauds." 
"  I  am  sorry  for  that,"  says  he;  and  immediately  desisted  from 

c  2 
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tearing  ull"  the  seals,  and  died  in  a  short  time  after,  without 
having  done  any  thing  further  to  perfect  the  second  will,  or  to 
cancel  the  first. 

It  was  decreed,  that  the  tearing  the  seals  from  the  first  eight 
sheets,  not  being  done  atiimo  caiicellaitdi,  was  no  revocation  : 
and  that  the  seal  remaining  whole  to  the  last  sheet  was  suffi- 
cient; and  in  strictness  it  was  not  necessary  that  all  the  sheets 
sliould  be  sealed. 

Ante,  s,  21.  31.  In  the  case  of  Onions  ?;.  Tyrer,  as  reported  in  Prec.  in 

Cha.  459.,  it  is  stated  that  the  testator  cancelled  the  first  will, 
by  tearing  off  the  seal.     And  as  to  this  point,  Mr.  Cox  has 

1  P.  U'ras.         taken  from  the  Register's  book  what  Lord  Cowper  said;  which 

'  "  ' .  I  shall  here  transcribe. — "  And  it  is  plain  the  testator  did  not 
mean  to  revoke  his  former  will  by  cancelling,  but  by  substi- 
tuting another  perfect  will  in  lieu  thereof,  and  not  otherwise; 
and  therefore  the  cancelling  thereof  was  but  a  circumstance, 
showing  that  he  thought  he  had  made  a  good  disposition  by  the 
second  will;  and  in  confidence  thereof  it  was  done,  with  no 
other  intent  but  that  the  second  will  should  thereby  more  surely 
take  place." 

It  was  decreed  that  the  first  will  was  not  revoked. 
By  the  testator,       32.  A  will  Can  only  be  cancelled  by  the  testator  himself,  or 
tion^  "^    ^^^^'  ^y  some  other  person  in  his  presence,  and  by  his  express  di- 
rection ;  so  that  if  a  stranger  destroys  or  defaces  a  will,  that  does 
not  operate  as  a  revocation  of  it. 
Haines  V.  33.  A  person  having  disinherited  his  heir  by  will,  a  younger 

2  Vern'.  441.      brother  of  the  heir  snatched  the  will  out  of  the  hands  of  the  ex- 

ecutor, and  tore  it  into  small  pieces.  Most  of  the  pieces,  parti- 
cularly such  parts  wherein  was  the  devise  of  the  land,  were 
picked  up,  and  stitched  together  again.  A  bill  was  filed  to  have 
the  will  established;  and  it  was  decreed,  that  the  devisee  should 
hold  and  enjoy  against  the  heir;  and  he  to  convey  to  the  de- 
visee ;  although  there  was  no  positive  proof  that  the  heir  directed 
the  tearing  of  the  will. 
An  intention  to  34.  Any  act  of  a  testator,  by  which  he  shows  an  intention  to 
cieTt!  '^^"  *     cancel  his   will,   though    the   will   be   not   actually   cancelled, 

operates  as  a  revocation. 
Bibb i. Thomas,       35.  One  Patin,  who  had  for  tw'o  months  together  frequently 
1043.  declared  himself  discontented  with   his  wnll,  being  one  day  in 

bed,  near  the  fire,  ordered  Mary  Wilson,  who  attended  him,  to 
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fetch  his  will,  which  she  did,  and  delivered  it  to  him,  il  btiiig 
then  whole,  only  somewhat  erased.  He  ofiened  it,  looked  at  it, 
then  gave  it  something  of  a  rip  with  his  hands,  and  so  tore  it  as 
nearly  to  tear  a  bit  off,  then  rumpled  it  together  and  threw  it  on 
the  tire,  but  it  fell  off.  However,  it  must  soon  have  been  burnt, 
had  not  Mary  Wilson  taken  it  up,  and  put  it  into  her  pocket. 
Patin  did  not  see  her  take  it  up,  but  seemed  to  have  some 
suspicion  of  it,  as  he  asked  her  what  she  was  at,  to  which  she 
made  little  or  no  answer.  He  at  several  times  after  said,  that 
was  not,  and  should  not  be  his  will,  and  bid  her  destroy  it.  She 
said  at  first,  so  I  will  when  you  have  made  another;  but  after- 
wards, upon  his  repeated  inquiries,  she  told  him  she  had  de- 
stroyed it;  though  in  fact  it  was  never  destroyed,  and  she  be- 
lieved he  imagined  it  was  so.  She  asked  him,  when  the  will 
was  burnt,  to  whom  his  estate  would  go;  he  answered,  to  his 
sister  and  her  children.  He  afterwards  told  one  J.  E.  that  he 
had  destroyed  his  will,  and  should  make  no  other,  till  he  had 
seen  his  brother  John  Mills,  and  desired  J.  E.  would  tell  him  so, 
and  that  he  wanted  to  see  him.  He  afterwards  wrote  to  Mills 
in  these  terms  :  "  Dear  brother,  I  have  destroyed  my  will  which 
I  made;  for,  upon  serious  consideration,  I  was  not  easy  in  my 
mind  about  that  will :"  afterwards  desires  him  to  come  down, 
"  for  if  I  die  intestate,  it  will  cause  uneasiness."  He  however 
died  without  making  any  other  will. 

The  jury,  with  whom  the  judge  concurred,  thought  this  a 
sufficient  revocation  of  the  will  ;  and  therefore  found  a  verdict 
for  the  heir.  A  motion  was  made  for  a  new  trial,  "  and,  fer 
totam  curiam,  this  is  a  sufficient  revocation."  A  revocation 
under  the  statute  may  be  effected,  either  by  framing  a  new  will, 
amounting  to  a  revocation  of  the  first,  or  by  some  act  done  to 
the  instrument  or  will  itself;  viz.  burning,  tearing,  cancelling, 
or  obliteration  by  the  testator,  or  in  his  presence,  and  by  his 
directions  and  consent ;  but  these  must  be  done  animo  revocandi ; 
each  must  accompany  the  other.  Revocation  is  an  act  of  the 
mind,  which  must  be  demonstrated  by  some  outward  and 
visible  sign  or  symbol  of  revocation.  The  statute  has  specified 
four  of  these;  and  if  these  or  one  of  them  are  performed  in  the 
slightest  manner,  this,  joined  with  the  declared  intent,  will  be  a 
good  revocation.  It  is  not  necessary  that  the  will  or  instrument 
itself  be  totally  destroyed  or  consumed,  burnt  or  torn  to  pieces. 
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The  present  case  falls  within  two  of  the  specific  acts  described 
by  the  statute.     It  is  both  a  burning  and  a  tearing;  throwing  it 
on  the  fire  with  an  intent  to  burn,  though  it  is  only  very  slightly 
singed,  and  falls  off,  is  sufficient  within  the  statute. 
The  rule  for  a  new  trial  was  discharged. 

36.  The  intention  to  cancel  a  will  must  however  be  carried 
into  complete  effect,  by  the  entire  destruction  of  it,  otherwise  it 
will  remain  good. 

37.  A  testator  being  angry  with  one  of  the  devisees  named  in 
his  will,  began  to  tear  it,  with  the  intention  of  destroying  it,  and 
having  torn  it  into  four  pieces,  was  prevented  from  proceeding 
further,  partly  by  the  efforts  of  a  bystander,  who  seized  his 
arms,  and  partly  by  the  entreaties  of  the  devisee.  Upon  this 
he  became  calm,  and  having  put  by  the  several  pieces,  he  ex- 
pressed his  satisftiction  that  no  material  part  of  the  writing  had 
been  injured,  and  that  it  was  no  worse.  Held  that  it  was  on 
these  facts  properly  left  to  the  jury  to  say,  whether  he  had  com- 
pletely finished  all  that  he  intended  to  do  for  the  purpose  of 
destroying  the  will ;  and  the  jury  having  found  that  he  had  not, 
the  Court  of  K.  B.  refused  to  disturb  the  verdict,  and  supported 
the  will. 

38.  An  obliteration  or  alteration  of  part  of  a  will  does  not 
operate  as  a  revocation  of  the  whole  will,  but  only  of  the  parts 
obliterated  ;  and  the  rest  will  remain  good. 

39.  A.  by  will  in  writing,  duly  attested,  devised  to  his  wife  a 
copyhold  estate.  A.  on  the  day  he  died,  directed  B.  to  ob- 
literate some  devises,  but  nothing  as  to  the  copyhold  ;  and 
then  caused  a  memorandum  to  be  written,  that  he  had  examined 
and  approved  of  the  will,  as  so  obliterated  and  altered  in  his 
presence  by  B.,  but  did  not  republish  it  in  the  presence  of  three 
witnesses  ;  but  directed  B.  to  carry  it  to  one  to  write  it  fair;  and 
before  it  was  brought  back  he  became  delirious.  Held  to  be  a 
good  will  of  the  copyhold. 

40.  Robert  Sutton  made  his  will,  duly  attested,  and  thereby 
gave  all  his  estates,  except  a  house  at  Bath,  to  trustees,  in 
trust  to  sell,  and  to  place  out  the  money  on  government  or 
real  securities,  for  the  purposes  therein  mentioned.  The  testator 
afterwards  made  several  alterations,  obliterations,  and  inter- 
lineations, in  different  parts  of  the  will,  which  were  not  at- 
tested :  but  did    not  erase  or  alter  the  devise  to  the  trustees. 
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U  was  certified  by  the  Court  of  King's  Bench,  upon  a  case 
sent  out  of  Chancery,  that  the  devise  of  the  real  estate  to  the 
trustees  was  not  revoked. 

41.  A  person  devised  a  real  estate  to  three  trustees 'and  their  Larkinsi. 

^  /•  1  1      •'-■arkins,  3  15os. 

heirs,  upon  trust  to  sell.     Some   time  after,  the  testator  struck  &  pui  16. 
out  the  name  of  one  of  the  trustees,  by  drawing  a  pen  through 
it ;  and  the  question  was,  whether  the  devise  to  the  trustees 
was  revoked  by  the  erasure  of  the  name  of  one  of  them,  after 
the  execution  of  the  will. 

Upon  a  case  sent  from  the  Court  of  Chancery  for  the  opinion 
of  the  Court  of  Common  Pleas,  Lord  Alvanley  said,  that  a  re- 
vocation by  obliteration  would  have  the  same  effect  which  a  re- 
vocation by  any  other  means  would  have,  and  no  more.  That 
the  devisees  must  be  considered  in  a  court  of  law  as  joint  tenants 
in  fee  absolutely.  That  it  was  argued  that  the  revocation  of  the 
devise,  as  to  one  devisee,  made  an  alteration  in  the  interest  of 
the  others ;  but  whatever  this  alteration  was,  it  was  not  an 
alteration  arising  from  a  new  gift,  but  merely  from  a  revocation. 
If  the  remaining  devisees  were  to  acquire  any  estate  which  they 
had  not  before,  something  beyond  a  mere  revocation  w^ould  be 
necessary.  If  therefore  the  devisees  had  been  tenants  in  com- 
mon, upon  the  erasure  of  one  name,  the  remaining  two  would 
take  no  more  than  two-thirds  of  the  estate. 

The  Court  certified  that  the  devise  of  the  estate  to  the  two 
trustees,  to  whom,  together  jvith  the  third  trustee,  the  said  es- 
tate was  devised,  as  joint  tenants,  in  trust  to  be  sold,  was  not 
revoked  by  the  testator's  having  struck  out  the  name  of  the  third 
trustee,  after  the  execution  of  the  said  will. 

42.  T.  Carwardine  duly  made  his  will,  by  which  he  devised  Siioit  v.  Smith, 
the  premises  in  question  to  J.  Spillman  and  E.  Aldndge,  upon 
several  trusts.  The  testator  afterwards  made  several  alterations 
in  the  will,  and  among  others  struck  out  the  name  of  J.  Spillman, 
and  introduced  the  names  of  J.  Wood  and  J.  Adey  ;  and  did  not 
afterwards  republish  his  will.  The  question  was,  whether  it  was 
revoked  or  not. 

Lord  EUenborough. — "  It  has  been  contended  in  this  case 
that  the  testator  T.  C.  has  died  intestate,  as  to  the  premises  in 
question,  and  that  his  heir  at  law  is  entitled  to  recover ;  inas- 
much  as  the  obliteration  of  the  name  of  J.  Spillman,  one  of  the 
devisees  in  trust,  must  have   been  taken    to   have  been  done 
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animo  revocaudi,  and  is  a  revocation  of  the  devise  made  of  the 
premises  :  and  that  it  must  be  also  taken  that  his  intention  was 
to  liave  another  will,  accompanied  with  the  solemnities  required 
by  the  statute  of  Frauds ;  or  at  least  to  have  republished  the  will, 
obliterated  and  altered  as  it  is :  on  which  the  question  arises  ; 
and  the  case  in  Dyer,  310.  b.  has  been  relied  on.  The  facts  of 
this  case  plainly  show  that  the  testator  had  no  object  but  to 
change  his  trustee  ;  and  it  would  be  unreasonable,  when  he  has 
not,  by  any  thing  he  has  done,  indicated  any  intention  to  dis- 
pose of  his  lands  to  different  purposes  than  those  declared  by 
his  will,  and  when  it  clearly  appears  that  he  meant  to  disinherit 
his  heir  at  law,  to  infer  that  he  designed  that  his  will  should 
become  inoperative,  and  so  let  in  his  heir  at  law,  by  what 
he  did ;  rather  than  to  conclude  that  he  thought  he  had, 
by  the  alterations  introduced,  made  a  valid  disposition  of 
his  estate  to  the  new  trustees ;  and  that  he  had  no  design 
to  alter  his  will,  except  so  far  as  such  obliteration  and  inter- 
lineation could  efiectuate  that  purpose,  by  substituting  the 
persons  whose  names  he  interlined  in  the  stead  of  Inni  whose 
name  was  struck  out.  If  such  be  the  case,  and  so  it  appears  to 
us,  the  testator  meant  no  revocation,  but  by  means  of  that 
which  he,  through  mistake,  supposed  to  be  a  valid  disposition 
to  others  ;  and  had  no  intention  to  revoke,  by  the  obliteration 
he  has  made,  but  by  an  effectual  substitution,  meant  to  be 
made  of  others  in  the  room  of  him  whose  name  was  so  obli- 
terated ;  and  if  so,  this  case  must  be  governed  by  that  of  Onions 
Ante,  s.  21.  v.'Vyxcv,  1  P.  Wms.  343,,  where  the  intention  of  the  testator 
not  being  to  revoke  his  first  \\'\\\  by  cancelling,  but  by  substi- 
tuting another  perfect  will  in  lieu  thereof,  Lord  Chancellor 
Cowper,  on  the  same  ground,  set  up  a  like  devise,  and  held  a 
cancellation  of  the  first  will  to  be  no  revocation.  But  in  this 
case  it  has  been  fuVther  argued  for  the  defendants,  that  sup- 
posing the  obliteration  of  the  name  of  Spillman  to  have  revoked 
the  devise  to  him,  the  heir  at  law  cannot  recover,  inasmuch  as 
the  devise  to  Aldridge  remained  unrevoked,  and  we  think  there 
is  great  weight  in  this  argument ;  and  that  there  are  grounds  on 
which  it  may  be  contended,  that  the  effect  of  the  obliteration  in 
this  case  is,  at  most,  to  revoke  only  the  devise  as  to  Spillman, 
the  one  devisee  in  trust,  whose   nan)e  is  so  obliterated,  leaving 


Tille  XXXVIII.  Devise.  CL  VI.  s.  42—48.  89 

it  unrevoked  as  to  Aldridge :  the  interlineations  which  were  in- 
tended to  add  other  trustees,  being  for  want  of  a  proper  publica- 
tion, inoperative :  and  therefore  giving-  its  full  effect  to  that 
obliteration,  it  would  leave  the  devise  to  Aldridge  in  full  force, 
and  competent  to  sustain  all  the  trusts  of  the  will  in  exclusion 
of  the  heir  at  law. 

43.  Where  there  is  a  duplicate  of  a  will,  and  the  testator  Cancelling  one 

,        ,  ,.,..,.  .  1  1      xi        P^^^  revokes 

cancels  the  part  which  is  in  his  own  possession,  though  tne  the  other. 
other  remains  entire,  yet  this  cancelling  one  part  operates  as  a  j  p'^vy^s  3*46 
revocation  of  the  whole  will :  for  the  orirrinal  and  duplicate  being  Burtonshaw  v. 

'  '^  .  Gilbert,  infra. 

but  one  will,  they  must  stand  or  fall  together  ;  and  it  may  not 
be  in  the  testator's  power  to  get  possession  of  the  duplicate. 

44.  Besides  the  different  modes  of  revoking  a  will  allowed  by  Implied  revo- 

cations. 
the  statute  of  Frauds,  there  are  certain  alterations,  in  the  situation 

of  the  testator,  or  in  the  estate  devised,  which  have  been  held  to 

operate  as  implied  revocations  of  a  devise. 

45.  It  is  now  fully  settled   that  where  a  man  makes  his  will,  Marriage,  and- 

•;  .  birth  of  a  child. 

and  afterwards  marries  and  has  a  child,  these  events  shall  operate 
as  a  revocation  of  his  will ;  because  they  produce  a  complete 
change  in  the  situation,  and  the  duties  of  the  testator. 

46.  A  person  made  his  will  in  the  time  of  a  former  wife,  who  Christopher  i'. 

'  _  .  Christopher, 

died  without  having  had  any  children;  and  afterwards  married   4  Burr. 2182. 
a  second  wife,  by  whom  he  had  issue  the  plaintiff.     The  Court 
of  Exchequer  held  that  the  second  marriage,  and   the  having 
issue  by  that  marriage,  was  a  revocation  of  the  will. 

47.  A  person  made  a  will  in  Jamaica,  in  the  year  1764,  by  Spragge"- 

1  >  '  ■'  '       -J     htone,Doug.35. 

which  he  devised  his  real  and  personal  estate  to  the  defendant.  Amb.  721. 
Afterwards  he  made  another  will  in  England,  not  duly  attested, 
by  which  he  devised  his  real  and  personal  estate  to  his  wife,  in 
trust  for  his  son.  The  Chancellor  of  Jamaica  decreed  that  the 
marriao-e  and  birth  of  a  child,  and  the  second  will,  amounted 
to  a  revocation  as  to  the  personalty,  but  not  as  to  the  real  estate. 

On  an  appeal  to  the  Privy  Council,  Lord  Ch.  J.  De  Grey, 
Lord  Ch.  B.  Parker,  and  Sir  Eardley  Wilmot  being  present,  so 
much  of  the  decree  as  established  the  first  will,  with  respect  to 
the  real  estate,  was  reversed.  And  it  was  declared  that  the 
subsequent  marriage  and  birth  of  a  child  were,  in  point  of  law, 
an  implied  revocation  of  the  first  will. 

48.   Marriage  and  birtii  of  a  child  do  not,  however,  in  all  cases. 
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amount  to  an  implied  revocation  of  a  devise  ;  for  these  facts  only 
afford  a  presumption  that  the  testator  liad  clianged  his  intention  ; 
so  that  where  this  presumption  is  rebutted  by  other  circum- 
stances, the  rule  will  not  hold. 

49.  A  bachelor  made  his  will,  by  which  he  gave  a  legacy  of 
500/.  to  liis  brother,  and  legacies  to  other  persons,  and  devised 
his  real  estate  to  Eliza  Close  and  her  heirs.  The  testator  after- 
wards married  Eliza  Close,  and  died  without  altering  his  will  ; 
leaving  her  pregnant  of  a  son.  The  question  was,  whether  this 
alteration  in  the  testator's  situation  operated  as  a  revocation  of 
his  will.  Lord  Keeper  Wright  was  clearly  of  opinion,  that  an 
alteration  of  circumstances  might  amount  to  a  revocation  of  a 
will  of  lands  as  well  as  of  personal  estate,  notwithstanding  the 
statute  of  Frauds,  which  does  not  extend  to  an  implied  revocation. 
But  that  no  such  alteration  appeared  here,  for  no  injury  was 
done  to  any  person ;  and  those  were  provided  for,  for  whom  the 
testator  was  most  bound  to  provide;  and  established  the  will. 

50.  Lord  Mansfield  has  said,  that  as  marriage  and  the  birth 
of  a  child  only  amount  to  an  implied  revocation  of  a  former  will, 
these  may  be  rebutted  by  every  sort  of  evidence,  even  parol  evi- 
dence ;  and  there  was  no  case  in  which  a  marriage  and  the  birth 
of  a  child  had  been  held  to  raise  an  implied  revocation,  where 
there  had  not  been  a  disposition  of  the  whole  estate. 

51.  It  has  been  held  by  Lord  Eldon,  that  a  second  marriage 
and  the  birth  of  children,  the  wife  and  children  being  provided 
for  by  settlement,  and  there  being  children  by  a  former  marriage, 
was  a  case  of  exception  from  the  rule  that  marriage  and  the  birth 
of  a  child  revoke  a  will. 

52.  It  was  determined  in  a  modern  case,  that  marriage,  and 
the  birth  of  a  posthumous  child,  operated  as  a  revocation  of  a 
will  of  land  made  before  the  marriage. 

53.  A  person  being  a  bachelor,  devised  lands  to  his  nephew, 
and  afterwards  married.  Upon  his  wife  becoming  pregnant,  he 
expressed  an  intention  to  revoke  his  will,  and  gave  directions  to 
an  attorney  to  prepare  another  will  ;  but  died  before  it  was 
ready.  After  his  death  his  widow  was  delivered  of  a  child,  who 
brought  an  ejectment  against  the  devisees. 

Lord  Kenyon  said,  it  had  been  solemnly  decided  that  marriage 
and  the  subsequent  birth  of  a  child  amounted  to  a  revocation  of 
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a  will,  made  before  marriage.  Perhaps  the  foundation  of  that 
principle  was  not  so  much  an  intention  to  alter  the  will,  implied 
from  those  circumstances  happening  afterwards,  as  a  tacit  con- 
dition annexed  to  the  will  itself,  at  the  time  of  making  it,  that 
the  party  did  not  intend  that  it  should  take  effect,  if  there  should 
be  a  total  change  in  the  situation  of  his  family.  He  cited  a  pas- 
sage from  Justinian's  Institutes,  and  one  from  Vinius's  Com- 
ment, to  show  that  by  the  civil  law,  if  the  wife  was  pregnant, 
and  a  posthumous  child  was  afterwards  born,  the  will  was  utterly 
destroyed.  And  this  confirmed  the  idea  that  these  decisions  did 
not  proceed  on  the  intention  of  the  party,  but  on  a  tacit  condi- 
tion annexed  to  the  will  itself  when  made.  That  our  law  also 
took  notice  of  posthumous  children.  For  these  reasons,  there- 
fore, standing  on  former  decisions,  and  not  extending  them 
beyond  the  rule  established  and  incorporated  into  our  law,  he 
was  of  opinion  for  the  plaintiff.  But  disclaimed  paying  any 
attention  to  the  declarations  of  the  husband,  because  letting  in 
that  kind  of  evidence  would  be  in  direct  opposition  to  the  sta- 
tute of  Frauds  ;  which  was  passed  in  order  to  prevent  any  thing 
depending  either  on  the  mistake  or  the  perjury  of  witnesses. 
But  when  the  act  intended  to  guard  against  frauds  and  per- 
juries, it  left  the  courts  at  liberty  to  take  into  consideration  those 
circumstances  which  are  not  liable  to  prevarication. 

Mr.  Just.  BuUer  said,  the  only  question  was,  whether  a  child 
in  ventre  sa  mere,  be  or  be  not  in  the  same  situation  as  a  child 
actually  born,  and  that  there  was  no  distinction  between  them. 
That  he  had  looked  into  the  Register's  book  for  the  case  of 
Brown  v.  Thompson,  where  it  did  not  appear  that  the  child  was  Ante,  s.  49. 
born  during  the  parent's  life.  That  that  case  was  first  heard 
before  the  Master  of  the  Rolls,  who  decreed  a  revocation  of  the 
will ;  though  that  decree  was  afterwards  reversed  by  Lord 
Keeper  Wright,  from  the  peculiar  circumstances  of  the  case. 
They  must  take  it  that  in  that  case  the  child  was  not  born  dur- 
ing the  devisor's  life ;  if  so,  the  opinion  of  the  Master  of  the 
Rolls  went  the  full  length  of  deciding  the  case  :  and  he  agreed 
that  that  opinion  was  sound  law.  The  Court  was  unanimous 
that  the  will  was  revoked. 

54.  Although  it  be  fully  established  in  the  preceding  cases  Jackson  v. 

.  Hurlock 

that  marriage  and  the  birth  of  a  child  operate  as  an  implied  re-  2Eden,Tl.263. 
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vocation  of  a  devise  of  land ;  yet  it  has  never  been  decided  that 
either  of  those  circumstances  singly,  as  a  subsequent  marriage, 
or  the  subsequent  birth  of  a  child,  will  have  that  effect. 

Kenebel  i-.  55,  J,  PJerson  devised  all  his  real  estates  to  a  trustee  in  trust, 

Scrafton,  .  ^t  <r.-  i  •  i         i        i  i   \ 

2  East,  530.  to  pay  an  annuity  to  Mary  bimpson,  and  in  case  he  should  nave 
any  children  by  her,  to  provide  for  their  maintenance,  and  to 
raise  3000/.  for  them :  at  the  time  of  making  the  will  the 
testator  had  one  child  by  M.  Simpson ;  afterwards  he  mar- 
ried her  and  had  three  children,  and  died  without  altering  his 
will. 

It  was  held  that  the  will  was  not  revoked  by  the  subsequent 
marriage,  and  birth  of  children  ;  because  there  was  not  that  total 
change  in  the  situation  of  the  family,  and  that  total  destitution 
of  provision  for  those  who  ought  to  be  the  objects  of  the  testa- 
tor's care  and  protection  (although  the  provision  was  made  for 
them  under  a  different  character),  which  could  vacate  the  will  on 

1  Ves.  &  B.       the  ground  of  a  supposed  tacit  condition,  that  it  should  be  void 

upon  a  total  change  in  the  situation  of  the  testator's  family,  and 
a  total  want  of  provision  for  the  family  so  newly  circumstanced ; 
or  upon  the  ground  of  a  presumed  intention  to  revoke,  according 
to  any  rules  of  law  hitherto  recognized  on  this  subject. 
Sheath  r.  York,       56.  It  has  been   determined  lately,  that  where  a  widower, 
390.  '        '       having  a  son  and  two  daughteis,  made   his  will,  by  which  he 
gave  all  his  real  estate  in  trust  for  those  children,  and  afterwards 
married  and  had  other  children,  his  will  was  not  thereby  revoked. 
For  such  revocation  would  operate  only  to  let  in  the  eldest  son 
to  the  whole  of  the  estate,  which  he  had  by  the  will  divided  be- 
tween that  eldest  son,  and  the  other  children  of  the  marriage. 
A  woman's  will        57.  The  marriage  of  a  woman  operates  as  a  revocation  of  a 
revoked  by  ^^jjj  ^^r^^^^  |^y  j^gj.  prior  to  sucli  marriage  :  for  if  the  wife  dies  be- 

marnage.  j  \  "     ' 

Forse  and  fore  her  husband,  it  can  have  no  operation;  the  making  of  the 

Hembling's  .,,    ,      •  i  i  ■  •  r    ■  ■        ^  ^  rr  •\^ 

case,  wul  bemg  only  the  niception  or  it,  as  it  does  not  take  eriect  till 

2  [''^Cvnis  625.   ^^^^  death  of  the  devisor.     But  if  the  wife  survives  her  husband, 

lludsden  r.         j]^^.  yj\\\  \^  revived,  and   takes  effect  as  if  she  had  never  been 
Lloyd, 

2Bro.CC.534.   married. 

Alteration  of  ^^-  ^^  ""^^^  established  as  a  rule  of  law,  long  before  the  statute 

the  estate.  of  Wills,   that  any  alteration  of  the  estate  in  lands  devised,  by 

the  act  of  the  devisor,  after  the  publication  of  his  will,  operated 

as  an  implied  revocation  of  such  will.     This  doctrine  is  founded 

on  three  reasons.      I.  On   the  favour  which  the  common  law 
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shows  in  every  instance  to  the  heir.  II.  On  a  principle  already  Ch.  3. 
stated,  that  a  devisor  must  not  only  be  actually  seised  of  the 
lands  at  the  time  when  he  makes  his  will,  but  must  also  continue 
to  be  so  seised  thereof  till  the  time  of  his  death.  III.  Because 
any  alteration  of  the  estate  devised  is  held  to  be  evidence  of  an 
alteration  in  the  intention  of  the  devisor. 

59.  An  actual  alienation  or  disposition  of  an  estate  by  the  de-  Alienation  to  a 

.  „     ,        stranger. 

visor,  after  he  has  made  his  will,  operates  as  a  revocation  ot  the 
devise  ;  for  in  such  case  the  devisor  does  not  die  seised  ;  and  his 
alienation  is  deemed  undoubted  evidence  of  an  alteration  of  in- 
tention, in  conformity  to  the  rule  of  the  Roman  law,  from  which 

this  doctrme  was  probably  derived  ;  est  eriim  rei  leaatcB  alienatio  Vin.  ad  Inst. 

'  -^  .         ,         .  ,    "  .      Lib.  2.  Tit. -20. 

species  tacila  ademphoms,  quomam  hoc  ipso,  quod  testator  rem  in  s.  12. 

alium  transfert,  recedere  a  priori  voluntafe  videlur. 

60.  A  person  devised  all  his  manors,  messuages,  and  heredi-  Spanow  v. 

„       ,  .  ,  J    I.-       •  •       Hardcastle, 

laments  to  trustees,  in  trust  lor  his  nephew  and   nis   issue,  in    ^jj,^,  2-::4. 
strict  settlement.     The  testator  afterwards  conveyed  an  ad  vow-  3Aik.799. 
son,  whereof  he  was  seised  at  the  time  of  making  his  will,  to 
trustees  and  their  heirs,  and  by  another  deed  declared  the  trust 
of  their  conveyance  to  be  to  present  the  son  of  R.  I. 

It  was  decreed  by  Lord  Hardwicke  that  the  conveyance  of  the 
advowson  was  a  complete  revocation  of  the  devise  of  it. 

61.  Eliz.  Milner  devised  a  house  to  her  sister  Catherine  for  Amald  r. 
Hfe,  and  after  her  decease,  devised  the  same  to  trustees,  in  trust  iB°ro.C.C.40l. 
to  sell.     The  testatrix  afterwards  sold  the  estate  herself     It  was  bowl^RoaT' 

decreed  that  the  sale  was  a  revocation,  not  only  of  the  house,  knight,  1  Rus. 

•      P  ,         ,  &  ftiyl.  677. 

but  also  of  the  devise  of  the  money  to  arise  from  the  sale. 

62.  Even  an  aoreement  or  covenant  to  convey  lands,  which  Contract  for 
have  been  previously  devised  by  will,  operates  in  equity,  though 

not  at  law,  as  a  revocation  of  such  devise. 

63.  A  person  devised  six  houses  to  his  wife ;  afterwards  the  Rider  i'.\Vager, 
testator,  by  articles,  covenanted,  in  consideration  of  the  marriage       '     "^*"  ' 
of  his  eldest  daughter,  to  settle  a  moiety  of  his  real  estate  on 

her.  Lord  King  held,  that  though  this  was  but  a  covenant,  and 
therefore  did  not,  at  law,  revoke  the  will ;  yet  it  being  for  a 
valuable  consideration,  was,  in  equity,  tantamount  to  a  convey- 
ance ;  and  consequently  a  revocation  of  the  will. 

64.  In  a  subsequent  case  it  is  said  by  Lord  King,  that  though  Cotter  i.  Layer. 
a  covenant  or  articles  do  not,  at  law,  revoke  a  will,  yet  it  entered 

into  for  a  valuable  consideration,  amounting  in  equity  to  a  con- 
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veyance,  tliey  must  consequently  be  an  equitable  revocation  of 
a  will. 

65.  In  a  modern  case  Lord  Rosslyn  held,  that  an  agreement 
for  a  partition  operated  as  a  revocation  of  a  devise ;  and  said, 
that  where  an  estate  was  devised  specifically,  and  was  afterwards 
sold  by  the  testator  by  a  contract  executory,  the  estate  went 
from  the  devisee.  And  Sir  Wm.  Grant  held,  that  a  covenant  to 
surrender  copyhold  estates  operated  as  a  revocation  in  equity  of 
a  prior  will. 

QQ.  In  all  cases  of  this  kind  the  legal  estate  passes  by  the  will 
to  the  devisee  ;  but  the  Court  of  Chancery  will  compel  him  to 
convey  it  to  the  person  entitled  under  the  equitable  agree- 
ment. 

67.  [If  the  contract  for  sale  be  binding  on  the  testator,  it  will 
be  equally  a  revocation  of  the  prior  will,  though  the  contract  be 
rescinded  after  the  testator's  decease. 

68.  Thus  where  a  testator  subsequently  to  the  making  of  his 
will  contracted  to  sell  certain  estates  in  Virginia  and  Maryland, 
and  the  contract  was  after  his  death  declared  void,  by  a  court  of 
judicature  in  the  United  States,  on  account  of  the  non-payment  of 
the  price  by  the  vendee.  On  the  bill,  filed  by  the  devisee  against 
the  testator's  heir  at  law,  Sir  William  Grant,  M.  R.  held  that 
the  contract  being  valid  at  the  death  of  the  testator,  was  a  revo- 
cation ;  his  honour  observing  that  it  was  not  alleged  that  the 
vendor  had  not  a  title.] 

69  Even  an  intended  alienation  of  an  estate  previously  de- 
vised, which  fails  of  taking  effect  for  want  of  some  formality  in 
the  instrument,  has  been  held  to  operate  as  a  revocation  of  the 
devise.  Thus  a  feoffment  without  livery,  a  bargain  and  sale,  not 
enrolled,  and  a  defective  recovery,  have  been  held  to  be  revoca- 
tions of  prior  devises  ;  because  such  intended  alienations  were 
considered  as  proofs  of  an  alteration  of  intention. 

70.  It  was  certified  by  the  Court  of  King's  Bench  to  the 
Court  of  Chancery,  in  a  modern  case,  that  a  deed  intended  to 
operate  as  an  appointment  to  uses,  but  not  sufficient  for  that 
purpose,  may  have  the  effect  of  revoking  a  will,  if  the  party 
appear  to  have  had  that  intention,  {n) 

(a)  [The  case  of  Shove  v.  Pincke  can  scarcely  be  deemed  an  authority  for  the  point 
for  which  it  is  cited  by  the  author :  since  there,  although  the  deed  was  not  valid  as  an 
a]ypo'intment ,\i  was  held  good  either  as  Ti  grant  or  covenant  to  atnnd  seised,  and  therefore 
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71.  An  alienation  to  a  trustee,  without  any  intention  of  de-  Alienation  to 
parting  with  the  estate  ;  and  though  the  alienor  take  back  the  J^Jj^t'^'j.  "^  ^'"^ 
old  use,  has  been  held  to  operate  as  a  revocation  of  a  prior  de- 
vise ;  because,  in  such  a  case,  there  is  an  interruption  of  the 

seisin ;  and  also  because  a  presumption,  in  favour  of  the  heir  at 
law,  arises  from  the  alienation,  that  there  was  an  alteration  in 
the  intention  of  the  testator. 

72.  Thus  it  was  determined  in  Michaelmas,  44  Edw.  3.,  that  Dyer,  143  b. 
where  a  man  seised  in  fee  of  lands,  devisable  by  custom,  made 

his  will,  he  having  then  two  sons,  and  upon  their  death,  aliened 
the  land  in  fee,  and  took  back  an  estate  in  fee  ;  the  will  was 
thereby  revoked. 

73.  Lord   Lincoln  made  his  will,  by  which  he  devised  all  his  Lincoln's  case, 

.       .  lAb.  Eq.  411. 

estates  to  the  person  to  whom  his  title  was  to  descend:  after-  show.  Pari, 
wards  conceiving  that  he  should  marry  a  certain  lady,  though 
the  lady  never  had  any  such  intention,  he  conveyed  his  estate  by 
lease  and  release  to  trustees,  in  consideration  of  his  intended 
marriage,  to  the  use  of  himself  and  his  heirs,  until  the  marriage 
should  take  effect,  and  then,  as  to  part,  for  his  intended  wife,  &,c. 
No  marriage  ever  took  place,  and  Lord  Lincoln  died. 

It  was  decreed  that  this  conveyance  operated  as  a  revocation 
of  the  will :  and  the  decree  was  affirmed  in  the  House  of  Lords.  3  Atk.  803. 

T      ,  11       1-    •  1     1   •        1  •  1     4  Burr.  1940. 

It  is  said  that  the  Judges  were  equally  divided  in  this  case  ;  and   Doug.  695. 
that  all  the  Lords  voted.     Lord  Mansfield  has  said  of  it, — "The 
absurdity  of  Lord  Lincoln's   case  is  shocking;  however,  it  is 
now  law." 

74.  A.  by  his  will,  dated  in  1708,  gave  several  pecuniary  and  Pollen  v. 
specific  legacies,  and  then  gave  all  his  real  and  personal  estate  to  K^^^g^  e' 
B.,  on  condition  he  took  the  name  of  A.     Afterwards  A.  tog-e-  ^^T*  "^l^* , 

'  *=        7  Bro.Parl. 

ther  with  J.  S.  his  trustee,  by  lease  and  release,  conveyed  several  Ca.  433. 
manors  to  trustees  and  their  heirs,  to  the  use  of  himself  for  life, 
and  that  the  trustees  and  their  heirs  should  execute  such  con- 
veyances thereof  as  A.  by  writing  under  his  hand  and  seal,  or  by 
his  last  will,  should  appoint.  The  testator  died  without  altering 
or  revoking  his  said  will,  or  making  any  appointment  touching 
his  real  estate. 

it  was  of  course  a  revocation.  See  per  Lord  Eldon,  in  exparte  the  Earl  of  Ilchester, 
7  Ves.  374.  The  author's  proposition,  s.  69,  is  however  established  by  the  cases  cited 
in  the  margin.] 
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Alienation  to 
strengthen  the 
devise. 


Hussey's  case, 
Moo.  789. 
1  Roll.  Ab. 
614. 


Lutvvich  r. 
Mitton,  1  Roll. 
Ab.  614. 


Ilicks  V.  Mors, 
Amb.215. 
Tit.  32.  c.  12, 


Fine  and  re- 
covery. 


Distcrj;.Dister, 
3  Lev.  108. 


Mar  wood  v. 

Turner, 

3P.VVms.l63. 
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It  was  decreed  that  the  lease  and  release  was  a  revocation  of 
the  will ;  and  the  decree  was  affirmed  in  the  House  of  Lords. 

75.  An  alienation  made  for  the  sole  purpose  of  strengthening, 
or  giving  effect  to  a  previous  devise,  has  notwithstanding  been 
held  to  operate  as  a  revocation  of  it,  on  account  of  the  interrup- 
tion of  the  seisin  ;  for  in  such  a  case,  no  alteration  of  intention 
could  be  presumed,  (a) 

76.  A  bastard  made  his  will,  and  thereby  devised  a  certain 
manor.  He  afterwards  made  a  feoffment  of  the  same  manor,  to 
the  use  of  such  persons,  and  for  such  estates,  as  he  had  already 
declared  by  his  will.  It  was  adjudged  that  this  feoffment  was  a 
revocation  of  the  will, 

77.  A  person  covenanted  by  indenture  to  levy  a  fine,  to  the 
use  of  such  persons  as  he  should  nominate  by  his  will.  He 
then  made  a  will,  by  which  he  devised  the  lands  to  certain  per- 
sons ;  and  afterwards  levied  a  fine  in  pursuance  of  the  covenant. 
It  was  agreed  that  the  fine  operated  as  a  revocation  of  the  will ; 
but  in  this  and  the  preceding  case,  the  will  was  held  to  be  a 
good  declaration  of  the  uses  of  the  fine. 

78.  Where  a  person  who  had  devised  his  lands,  afterwards 
levied  a  fine,  or  suffered  a  recovery  of  them,  these  acts  operated 
as  a  revocation  of  the  devise. 

79.  A  tenant  in  tail  made  his  will,  whereby  he  devised  certain 
lands  ;  and  afterwards,  by  bargain  and  sale  enrolled,  conveyed 
the  same  to  a  tenant  to  the /9rfi:c/pe,  against  whom  a  common 
recovery  was  suffered,  with  voucher  of  the  tenant  in  tail,  to  the 
use  of  himself  in  fee.  It  was  determined  that  the  recovery 
operated  as  a  revocation  of  the  will. 

80.  Sir  H.  Turner  being  seised  of  a  considerable  estate  in  tail 
male,  with  remainder  to  himself  in  fee,  and  having  no  son,  made 
his  will,  by  which  he  devised  his  estate  to  his  nephew,  (who 
was  not  his  heir,)  in  strict  settlement.  Afterwards  Sir  H.  Tur- 
ner suffered  a  common  recovery  of  this  estate,  to  the  use  of  him- 
self in  fee.  Upon  the  back  of  the  will  was  written,  this  is  my 
will;  and  afterwards,  but  not  noio  so  intended. 

(a)  [In  Ilodges  v.  Green,  4  Russ.  28.  Sir  .John  Leach,  M,  R.  decided  that  a 
conveyance  of  an  estate  to  trustees  upon  trust  to  sell  for  payment  of  a  mortgage  thereon, 
and  other  schedule  debts  was  not  a  revocation  of  a  prior  will,  because  it  declared  that 
the  surplus  monies  arising  from  the  sale  should  be  personal  estate  of  the  testator,  and 
that  vras  not  a  purpose  beyond  the  payment  of  debts,  so  as  to  revoke  the  will,  but  was  a 
mere  expression  of  that  which  would  be  a  consequence  of  law  from  the  execution  of  the 
trust.] 
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It  was  determined  that  the  recovery,  and  the  declaration  of 
the  uses  of  it  to  Sir  H.  Turner  and  his  heirs,  being  subsequent 
to  the  will,  and  inconsistent  therewith,  as  declaring  the  estates 
should  go  to  his  heir  at  law,  and  not  to  his  devisee,  operated  as 
a  revocation  of  the  will.  And  it  was  observed  that  a  connnon 
recovery,  as  it  is  a  solemn  conveyance  upon  record,  and  stronger 
than  a  feoffment,  must  needs  be  a  revocation  :  the  recovery 
being  suffered  by  the  tenant  in  tail,  plainly  gains  an  absolute  fee, 
derived  out  of  the  estate  tail,  and  which  fee  was  never  devised  ; 
consequently  it  must  be  even  stronger  than  the  case  where  a 
man,  having  lands,  devises  them,  and  afterwards  makes  a  feoff-  ^ 
raentofthem;  though  to  the  use  of  himself  and  his  heirs,  and 
though  this  be  the  old  use,  yet  according  to  the  several  cases  in 
1  Roll.  Ab.  614.  it  is  a  revocation  ;  and  the  case  of  Dister  v. 
Dister  was  cited  as  exactly  in  point. 

81.  It  was  agreed  bv  marriage  articles,  that  the  wife's  estate,  Parsons  t;. 

o  J  o  11V  Freeman. 

whereof  she  was  tenant  in  tail,  should  be  conveyed  to  the  hus-  3  Atk.  741. 

band  in  fee.  Subsequent  to  the  marriage,  the  husband  devised 
those  lands,  and  afterwards  the  husband  and  wife  suffered  a  re- 
covery of  them,  to  such  uses  and  for  such  estates  as  they  should 
jointly  appoint;  and  in  default  of  appointment,  to  the  use  of  the 
husband  and  his  heirs.     jVo  appointment  was  made. 

It  was  decreed  by  Lord  Hardwicke,  that  the  will  was  revoked 
by  the  recovery.  And  he  said, — "  It  is  admitted  that  if  the  tes-  ms.  Rep. 
tator  had  been  seised  in  fee,  at  the  date  of  the  will,  and  had 
afterwards  suffered  a  recovery,  that  would  have  been  a  revoca- 
tion ;  and  yet  the  objection  would  have  held  equally  there,  of 
the  alteration  being  made  only  for  the  particular  purpose  to  en- 
able him  and  his  wife  to  dispose,  without  any  other  form  of  con- 
veyance. There  are  a  great  variety  of  cases,  and  nice  and  arti- 
ficial distinctions,  upon  the  favour  to  the  heir  :  one  rule,  how- 
ever, is  certain,  that  if  a  man  is  seised  in  fee,  and  disposes  by 
will,  and  afterwards  makes  a  conveyance,  taking  back  a  new 
estate,  that  is  a  revocation.  So  if  he  devises  the  land,  and  levies 
a  fine  without  any  use  declared  ;  this  is  a  revocation ;  and  yet 
he  takes  back  the  old  use  unaltered  ;  which  is  a  prodigious 
strong  case." 

82.  Vincent  Darlev  beino;  seised  of  several  real  estates  for  his  Darley  v. 

...      Darlev, 

life,  with  the  reversion  in  fee  in  himself,  made  his  will,  by  which   Am'>."653. 
he  devised  them  to  ]*«Ir.  Langworthy  in  strict  settlement;  some 

vol..  VI.  ih 
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Sec  also  Lane     years  after,  (lie  testator  suffered  a  common  recovery  of  the  estates 

r.  Uilkins,  i      ■       i    ^      .1  r  i  ■  «c  •      ,• 

10  Kast,  24).     ('C'vised,  to  the  use  or  liiuiselt  111  lee. 

The  question  was,  whether  the  will  was  revoked  by  the  reco- 
very. The  Court  of  Chancery  ordered  a  case  to  be  stated  for  the 
opinion  of  the  Court  of  Common  Pleas,  upon  the  following  ques- 
tion:— "  Whether  the  deed  executed,  and  the  recovery  sull'ered 
by  Vincent  Darley,  was  a  revocation  of  the  will." 

The  case  having  been  fully  argued  before  that  Court,  Lord 
Ch.  J.  Wilmot  said,  there  were  a  great  many  determinations 
touching  the  revocation  of  wills,  and  very  nice  artificial  distinc- 
tions were  made  in  favour  of  heirs  at  law.  It  seemed  to  be  clear, 
from  the  latest  determinations  upon  the  subject,  that  if  a  man 
seised  in  fee,  made  his  will,  and  devised  ;  and  afterwards  con- 
veyed by  recovery,  fine,  feoffment,  release,  &.C.,  and  took  back 
the  same,  or  a  different  estate,  it  should  amount  to  a  revocation. 
The  reason  was,  that  it  must  be  i)resumed  he  intended  to  alter 
his  will. 

The  Court  certified  their  opinion,  that  the  deeds  executed  and 

^  i?ro.  Pail.        the  recovery  suffered  by  Vnicent  Darley,  were  a  revocation   of 

his  will.     Lord  Camden  decreed  accordingly ;  and  the  House  of 

Lords  affirmed  the  decree,  as  to  this  point. 

Ante,  c.  3.  <*^3.  In  the  case  of  Selwyn  v.  Selwyn,  which  has  been  stated 

in  a  former  chapter,  the  will,  though  made  before  the  return-day 

Tit.  :i6.  of  the  writ  of  entry,  on  which  the    recovery  was  suffered,   and 

Kcp.  401.      "^  ^^   which  it  had  relation,  was  held  not  to  be   revoked    by  the 

recovery ;  because  the  bargain  and  sale  and  recovery  ought  to 

be  considered  as  one  transaction,  and  as  constituting  one  whole, 

by  reference  to  its  inception. 

Dnei'.  Diinot,        84.  It  was  held  by  the  Court  of  Common  Pleas,  upon  a  motion 

^"  R*!  Vol.  2.     ^°'"  ^  "^^^  in^\,  that  where  a  testator  levied  a  fine  to  such  uses 

'^^^'  as  lie  should  appoint,  by  deed  or  will ;  a  prior  will  was  thereby 

rovoked. 
Anyconvey-  85.  The  doctrine  of  presumptive  and  constructive  revocations 

anre  inconsis- 
tent wiih  the       appears  to  have  been  carried  much  too  far;  and  has  been  disa))- 

proved  of  by   the  ablest  judges  of  modern  times.     Lord  Mans- 

3  lUirr.  1491.     field  lias  observed,  that  constructive  revocations,  contrary  to  the 

intention  of  the   testator,  ought  not  to  be  indulged  ;  and  that 

some  overstrained  resolutions  of  that  sort  had  brought  a  scandal 

Doug.  R.  722.    on  the  law  ;  and  on  another  occasion  he  said—"  All  revocations 

R.5'23.   ^^  '     which  are  not  agreeable  to  the   intention  of  the  testator,  are 
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founded  on  artificial  and  absurd  reasoning,"  It  is  however  now 
fully  settled,  that  wherever  a  person  who  has  devised  an  estate, 
afterwards  makes  any  alteration  in  it,  by  any  mode  of  convey- 
ance whatever,  inconsistent  with  the  preceding  devise;  or  by 
which  the  estate  devised  becomes  in  any  respect  different  from 
what  it  was  before;  such  an  alienation  will  operate  as  a  revoca- 
tion of  the  prior  devise. 

86.  By  articles  made  in  1777,  previous  to  marriage,  the  Duke  Brydges  r. 
of  Chandos  covenanted,  that  he  would,  within  six  months  after  ^  Ves."jun. 
the  marriage,  cause  several  freehold  and  copyhold  estates  to  be  ^17. 
conveyed  to  him,  to  the  intent  that  the  duchess  might  become 
entitled  to  dower  thereout;  and  also  that  he  would,  within 
twelve  months  after  the  marriage,  and  after  such  conveyances, 
settle  the  said  estates,  subject  to  dower,  to  the  use  of  himself  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders  ; 
remainder,  after  the  decease  of  the  duke  and  duchess,  to  other 
trustees  for  a  term  of  years,  to  raise  portions  for  younger  children  ; 
remainder  to  the  first  and  other  sons  of  the  marriage  in  tail  male; 
remainder  to  the  right  heirs  of  the  duke.  The  marriage  took 
effect;  and  the  duke  by  his  will,  dated  January  9th,  1780,  con- 
firmed the  articles,  and  devised  all  the  estates  which  he  had 
agreed  to  settle,  in  case  of  failure  of  issue  male  of  the  marriage, 
to  the  duchess  for  life  ;  remainder  to  his  daughters,  as  tenants 
in  common  in  tail,  with  several  remainders  over. 

Afterwards  (in  October  1780,)  the  duke  executed  a  settlement, 
purporting  to  be  in  pursuance  and  performance  of  the  articles, 
by  which  he  granted  and  released  all  the  estates  comprised  in 
the  articles  to  trustees,  to  the  use  of  himself  for  life  ;  remainder, 
as  to  part,  to  the  use  of  the  duchess  for  life ;  and  as  to  another 
part,  for  securing  a  jointure  of  2000/.  a-year  to  the  duchess; 
remainder  to  trustees  for  a  term  of  1000  years,  to  secure  portions 
for  younger  children,  nearly  as  in  the  articles ;  remainder  to 
the  first  and  other  sons  of  the  marriage,  remainder  to  the  duke 
in  fee.  Lord  Loughborough  said,  that  a  court  of  equity  could 
not  adopt  different  rules  respecting  the  transmission  of  estates, 
from  those  established  at  law.  That  the  settlement  being  in 
many  points  inconsistent  with  the  articles,  and  also  with  the 
will,  must  be  deemed  a  revocation  of  the  will. 

On  an  appeal  to  the  House  of  Lords,  the  following   reasons  7  Bio.  Pad. 
were  assigned  in  support  of  the  appellant  :  I.  Because  the  settle- 
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inent  being  executed  in  consequence  of  the  articles  by  which  the 
duke  was  bound  to  make  a  conveyance  of  his  estates,  ought  not 
to  be  considered  as  a  distinct  and  independent  deed,  but  as  form- 
ing part  of  the  same  conveyance  willi  the  articles,  which  bore 
date  antecedent  to  the  will ;  and  therefore  could  not  be  deemed 
a  revocation  of  it.  II.  Because,  by  expressly  referring  to  the 
articles,  and  professing  to  carry  them  into  effect,  the  settlement 
clearly  marked  and  defined  the  object  which  the  parties  had  in 
view,  and  excluded  every  possible  idea  of  an  intention  to  revoke 
the  will ;  and  though  the  rule  were  generally  true,  that  any  con- 
veyance after  the  execution  of  a  will,  whereby  the  nature  of  the 
estate  which  the  devisor  had  in  him  at  the  time  of  making  the 
will  was  altered,  operated  as  a  revocation  of  such  prior  will ;  yet 
■  it  was  submitted  that  such  rule  did  not  apply  at  all  to  a  case 
circumstanced  as  the  present ;  or  if  it  did,  tliat  there  were  many 
exceptions  to  that  rule,  grounded  on  the  nature  and  tendency  of 
the  conveyance,  with  reference  to  the  intention  of  the  testator, 
manifested  thereby.  If  the  jninciple  of  revocation  was  founded 
merely  on  the  alteration  in  the  plight  of  the  estate,  it  could  ad- 
mit of  none  of  those  exceptions  which  had  actually  been  adopted 
in  the  case  of  conveyances  in  fee,  by  way  of  mortgage,  or  in 
trust  for  |)ayment  of  debts  or  particular  charges  subsequent  to 
the  execution  of  a  will,  and  which  had  been  held  only  a  revo- 
Inin.  cation  pro  tanto.     These  depended   entirely   on   the  nature  and 

design  of  such  conveyances;  and  if  so,  the  settlement  in  ques- 
tion appeared  to  fall  directly  within  the  same  principle.  III. 
Because  the  duke's  will  referred  in  express  terms  to  the  articles, 
!!nd  disposed  only  of  such  estates  and  interests  as  were  not 
bound  thereby  ;  and  it  seemed  unreasonable  to  say,  that  a  deed 
for  carrying  those  articles  into  effect,  and  which  the  duke  must 
liave  had  in  contemplation  at  the  time  of  making  his  will,  should 
totally  revoke  the  dispositions  contained  in  that  will ;  although 
made  with  reference  to  ulterior  objects,  not  within  the  articles  or 
deed. 

In  support  of  the  decree,  the  following  were  some  of  the  rea- 
sons assigned.  Because  the  testator,  after  making  his  will,  con- 
veyed and  departed  with  the  whole  of  the  estate  which  he  had,  in 
the  lands  comprised  in  those  deeds,  at  the  time  of  making  his  will, 
and  passed  that  estate  to  others  in  fee,  declaring  the  use  to  him- 
self for  life,  with  limitations  thereon,  and  liniitin":  the  ultimate 
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use  to  himself  in  fee  simple;  and  it  had  been  settled,  by  a  series 
of  decisions,  which  could  not  be  impeached  without  destroying- 
all  security  of  title,  that  the  conveyance  of  the  entire  fee  simple 
of  lands  to  uses,  was  a  revocation  of  a  prior  will  of  such  lands; 
and  that  the  use  limited  to  the  grantor  himself  by  such  convey- 
ance would  not  pass  by  such  will,  without  a  republication  thereof, 
but  would  descend  to  his  heir  at  law  ;  except  in  certain  cases, 
bounded  by  certain  rules. 

It  had  been  contended,  that  though  the  settlement  was  a  re- 
vocation at  law,  it  was  not  so  in  equity  :  or  that  in  equity  the 
devisees  had  a  right  to  make  the  heir  a  trustee  for  them.  Lord 
Hardwicke,  in  Parsons  v.  Freeman,  had  said,  and  the  rule  was  3  Atk.  748. 
unquestionably  established,  that  the  same  conveyance  which 
would  be  a  revocation  of  a  devise  of  a  legal  estate,  would  be 
equally  a  revocation  of  a  devise  of  an  equitable  estate;  and  that 
it  would  be  very  dangerous  to  property  to  hold  it  otherwise. 
If,  therefore,  the  conveyance  in  question  was  a  revocation  of  the 
devise  at  law,  what  equity  could  there  be  to  set  up  the  revoked 
legal  devise,  against  the  heir,  in  favour  of  the  devisee;  or  for 
declaring  the  heir  a  trustee  for  the  devisee ;  which  would  be  . 
in  effect  to  convert  what  was  a  legal  devise,  into  an  equitable 
devise,  merely  because  it  was  revoked  ;  and  therefore  of  no  force 
as  a  legal  devise. 

The  decree  was  affirmed. 

87.  Sir  Thomas  Cave,  by  articles  dated  December  13th,  1790,  Gnodiule  r. 
entered  into  previous  to  his  marriage  with  Lady  Lucy  Sherrard,  7 Term. R.  399. 
agreed  to  make  a  provision  for  his  intended  wife,  and  the  issue 
of  the  marriage,  out  of  certain  estates.  Sir  Thomas  Cave  made 
his  will,  dated  March  13th,  1791,  by  which  he  devised  his  es- 
tates, in  case  he  should  die  without  issue  of  his  body,  to  his 
uncle,  the  Rev.  Charles  Cave,  and  his  issue  male,  in  strict  set- 
tlement. Afterwards,  by  deeds  of  lease  and  release,  dated  in 
May  1791,  reciting  the  intended  marriage,  and  that  Sir  T.  C. 
had  agreed,  upon  the  treaty  for  the  said  marriage,  to  settle  a 
jointure  upon  Lady  Lucy,  in  consideration  of  the  marriage  and 
of  the  fortune  of  Lady  Lucy,  he  conveyed  the  estates  in  question 
to  trustees  and  their  heirs,  to  the  use  of  himself  for  life,  re- 
mainder to  the  intent  that  Lady  Lucy  might  receive  an  annuity 
of  600/.  a  year  for  life,  as  a  jointure,  and  in  bar  of  dower;  re- 
mainder to  the  use  of  the  first  and  other  sons  of  the  marriage,  in 
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tail  male;  remainder  to  SirT.C  liis  heirs  and  assigns  forever.  And 
by  other  deeds  of  lease  and  release  Sir  T.  Cave  conveyed  other  es- 
tates to  trustees  and  their  heirs,  to  the  intent  that  Lady  Lucy  might 
receive  an  additional  juinture,  with  a  limitation  to  trustees  for  500 
years,  for  belter  securing  it,  with  remainder  to  the  use  of  SirT. 
Cave  in  fee.  The  marriage  took  place,  and  in  about  six  months, 
SirT.  Cave  died,  without  issue;  leaving  Sarah  Otvvay  his  heir 
at  law.  A  question  arose  in  a  suit  of  Chancery,  between  the 
devisee  and  the  heir  at  law  of  Sir  T.  Cave,  whether  the  first  and 
second  deeds  of  lease  and  release  operated  as  a  revocation  of  the  will. 
By  consent,  the  parties  were  ordered  to  proceed  to  a  trial  at 
the  bar  of  the  Court  of  Common  Pleas,  where  a  special  verdict 

\  ide  1  iw.  &:    was  found,  stating  the  above  facts.     The  Judges  delivered  their 

i'ull.57t).  .    .  .      .  ,  •    1  1-    ,  1 

opnnons  serialini    on  the  special  verdict,  and  were  unannnous, 

that  the  first  deeds  of  lease  and  release  operated  as  a  revocation 
of  the  will,  as  to  the  lands  comprised  therein.  And  three  of  the 
Judges  thought  the  second  deeds  of  lease  and  release  had  the 
same  elfect;  but  Lord  Chief  Justice  Eyre  was  of  opinion,  that 
they  did  not  operate  as  a  revocation. 

A  writ  of  error  was  brought  from  this  judgment  in  the  Court 
of  King's  Bench,  when  Lord  Kenyon  began  by  observing,  that 
the  marriage  settlement  executing  the  articles,  and  on  which  the 
principal  question  depended,  limited  the  reversion  in  fee  to  Sir 
T.  C.  his  heirs  and  assigns  for  ever;  therefore  the  whole  use 
Ante.  was  disposed  of  some  way  or  other.     He  then  stated  the  cases 

of  Parsons  v.  Freeman,  and  Sparrow  v.  Ilardcastle  ;  and  observed, 
that  the  doctrine  which  Lord  Hardwickc  wished  to  establish,  was 
this  ;  that  any  alteration  of  the  estate,  or  conveyance  to  uses, 
after  making  the  will,  though  the  old  use  remained,  which  was 
the  case  here,  was  in  law  a  revocation  of  the  will.  That  sup- 
posing in  this  case  Sir  T.  C.  had  merely  made  a  conveyance  to 
the  use  of  himself  and  his  heirs  for  ever,  that  would  undoubtedly 
have  operated  as  a  revocation  of  his  will ;  then  could  the  other 
uses  to  which  he  conveyed  the  estate  make  any  alteration.  He 
said  it  had  been  supposed  in  the  course  of  the  argument,  that 
the  case  of  Brydges  v.  Chandos  proceeded  on  equitable  princi- 
ples ;  but  he  knew  that  the  Lord  Chancellor  meant  by  that 
decision  to  confirm  the  doctrine  established  by  Lord  Hardwicke. 
He  concluded  by  saying,  "  I  do  not  enter  into  the  reasons  upon 
which  all  the  cases  have  been  determined  ;  because  the  best  rule 
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is  stare  decisis.  But  my  opinion  is  formed  upon  tlic  authority  of 
ail  the  cases  from  the  time  of  Lord  llolle.  Such  were  the 
opinions  of  Lord  Trevor,  Lord  Llardvvicke,  and  Lord  Mansfield  ; 
the  latter  of  whom,  though  finding  fault  with  former  decisions, 
thought  himself  fettered  by  the  authorities.  I  take  it  therefore 
that  the  law  of  the  land  is  now  clearly  and  indisputably  fixed, 
if  at  any  time  it  can  be  fixed  ;  that  where  the  whole  estate  is 
conveyed  away  to  uses,  though  the  ultimate  reversion  of  it 
comes  back  again  to  the  grantor  by  the  same  instrument,  it 
operates  as  a  revocation  of  a  prior  will.  That  being  the  law,  I 
am  bound,  how  unfortunate  soever  it  may  be  in  this  case,  to  give 
my  opinion  in  favour  of  the  defendant ;  and  consequently  the 
judgment  of  the  Court  of  C.  B.  must  be  affirmed." 

The  cause  comino;  on  again  in  the  Court  of  Chancery  upon  the  3  Ves.  Jun. 

^  ...      682. (rt) 

equity  reserved,  the  Court  was  clearly  of  opinion,  that  the  will 

was  revoked  in  equity,  as  well  as  at  law,  and  decreed  accordingly. 

And  on  an  appeal  to  the  House  of  Lords,  the  decree  was  affirmed. 

88.  It  was  resolved  in  a  modern  case,  that  a  devise  was  re-  Exchange. 
voked  by  an  exchange  ;  though  the  land  after  the  death  of  the  vigor, 
devisor,  was  restored  to  his  heir,  under  an  arrangement,  in  con-  ^  ^'^^-  '•^^^• 
sequence  of  a  defect  discovered  in  the  title  of  the  other  party  to 

the  exchange. 

89.  In  the  case  of  a  revocation  by  the  execution  of  convey-  Parol  evidence 

•'  .  .      not  adinissiule. 

ance  of  lands,  subsequent  to  a  devise  of  them,  parol  evidence  is 
not  admissible  to  prove  that  the  testator  meant  his  will  should 
remain  in  force,  and  unrevoked  by  the  subsequent  conveyance. 

90.  In  Goodtitle  v.  Otway,  the   plaintiff  went  into  evidence,  ^^^'*''' ■^""• 
in  the  Court  of  Chancery,  of  the  testator's  conversations  with 

his  lady  and  the  attorney  who  prepared  all  the  instruments,  to 
show  the  motives  for  making  the  will;  and  that  the  testator  had 
no  intention  to  revoke  it ;  and  after  the  marriage  referred  to  it 
as  his  will.  But  the  Lord  Chancellor  was  clearly  of  opinion, 
that  the  parol  evidence,  being  evidence  of  a  republication,  if  any 
thing,  could  not  be  received.  That  if  the  deed  did  not  affect 
the  will  at  law,  it  was  out  of  the  question :  if  it  did,  he  could 
not  set  up  the  will  again  by  parol  evidence. 

91.  Upon  the  trial  at  bar  of  the  above  case,  in  the  Court  of  2  ii.  Black. 


cl6. 


(a)  [See  also  Vawser  i'.  Jeffrey,  16  Ves.  519.     7  Bro.  P.  C.  503.     S.  C.  3  Russ. 
479.     Rawlins  i'.  Burgis,  2  Ves.  &:  B.  382.     Hodges  i'.  Green,  4  Russ.  2b.] 
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Common  Pleas,  the  same  evidence  was  offered  ;  but   the  Court 
refused  to  admit  it. 

Lord  Chief  Justice  Eyre  said,  it  was  manifest  from  the  opening, 
that  it  was  intended  to   be  insisted  on,  that  by  the  necessary 
operation  of  the  conveyances  used,  Sir  T.  C.  lost  his  old  estate, 
upon  which  the  will  operated,  and  took  a  new  one.     If  so,  the 
consequence  was,  that  though  there  were  the  clearest  demonstra- 
tion that  it  was  his  intent,  that  the  will  should  operate  upon  it, 
the  law  said  it  should  not ;  and   by  that  law  they  were  bound. 
If  this  was   a  case  of  that  kind,  it  was  a  case  that  would  dis- 
appoint  the   will,  even  admitting  the   clearest   intention  that  it 
should    not.     All   evidence  therefore  of  intent  seemed   to    him 
entirely  foreign  to  the  question  :  all  such  evidence  therefore  must 
be  rejected  ;  and  the  question  tried  upon  its  true  legal  grounds. 
Mr.  J.  BuUer  observed,  that  in  order  to  determine  whether 
the  evidence  was  or  was  not  admissible,  the  Court  was  to  con- 
sider to  whom  it  was  to  be  applied.     If  the  question  was,  whe- 
ther the   testator  was   incapacitated,  or  the  instructions  given 
were  duly  followed,  the  evidence   would   be  admissible.      But 
here  the  end  proposed  by  it  was,  to  show  that  the  deeds  should 
have  a  different  construction  from   that  which  the  words  im- 
ported.    That  there  was  a  great  difference  between  cases  which 
depended  on  circumstances,  and  those  which  depended  on  the 
solemn  acts  done  by   the   party  himself;   and  that  distinction 
Ante.  supported  the  case  of  Brady  v.  Cubitt.     There  was  no  act  in 

that  case  done  by  the  testator,  importing  that  he  meant  to  re- 
voke his  will,  or  change  it  in  any  respect ;  but  changes  having 
happened   in  his  family  by  marriage,  and  the  birth  of  a  child, 
there  was  a  presumption  of  revocation  ;  and  therefore  it  was  to 
answer  that  presumption,  that  the  Court  received  parol  evidence. 
But  he  could  not  find,  from  any  one  case  quoted  at  the  bar,  that 
the  Court  had  received  parol  evidence  in  the  case  of  a  deed  exe- 
cuted by  the  partv  himself,  with  a  view  of  altering  the  construc- 
tion of  the  instrument. 
Fraudulentcon-       92.  A  conveyance  obtained  by  fraud  will  not  operate  as  a  re- 
rrevocaUon.       vocation  of  a  prior  devise  ;  because  when   such  a  conveyance  is 
set  aside,  it  is  considered  as  a  mere  nullity,  and  of  as  little  effect 
as  if  it  had  never  been  made. 
HawesD.  93.  Francis  Havves  being  seised  of  a  reversion  in  fee,  subjec 

3Bro"c.C.i56.  ^o  the  life  interest  of  his  father,  made  his  will,  and  thereby  dis- 
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posed  of  it.  The  testator's  father  afterwards  obtained  from  him  vide  6  Ves. 
a  conveyance  of  his  reversion  by  fraud.  The  Court  of  Chancery,  g  ^:^^  .^g^ 
having  directed  the  deed  to  be  delivered  up  to  be  cancelled,  said  2  Cox  R.  263. 

^  .  W  right  V. 

it  was  no  deed ;  and   therefore  could  not  operate  as  a  revocation  Littler, 

P  ,,.,,.    ,  3  Burr.  1244. 

ot  the  will,  {a) 

94.  A  mere  alteration  of  the  quahty  of  an  estate,  without  any  Nor  an  a]tera- 
intention  of  varying  the  quantity  of  the  interest,  or  the  disposing  qualify  of  me 
power  of  the  owner,  will  not  operate  as  a  revocation  of  a  preceding  estate. 
devise. 

95.  Thus  where  a  man  having  feoffees  to  his  use,  before  the  i  Roli.Ab. 
statute  27  Hen.  8.,  devised  the  lands  to  another,  and  afterwards 

the  feoffees   made  a   feoffment  of  the  land   to  the  use  of  the 
devisor;  it  was  agreed  that  this  feoffment  did  not  operate  as  a  Sug.  Pow.  155. 
revocation  of  the  devise  :  for  after  the  feoffment,  the  devisor  had  and  note.  Ed.  5. 
the  same  use  as  before. 

96.  It  follows  from  this  case,  that  the  acquisition  of  the  legal 
estate  alone,  will  not  operate  as  a  revocation  of  a  devise.     Thus 

Lord  Hardwicke  has  said,  that  where  a  man  has  an  equitable  3  Atk.  749. 
interest  in  fee  in  an  estate,  and  afterwards  takes  a  conveyance  of 
the  legal  estate,  to  the  same  uses ;  this  is  no  revocation. 

97.  G.  Jones  by  articles,  in  consideration  of  marriage,  cove-  Williams  v. 
nanted  to  convey  all  his  real  estates  to  trustees,  to  the  use  of  2  ves.'jua. 
himself  for  life,  remainder  in  trust  to  secure  an  annuity  to  his  ^^^• 
intended  wife  for  life,  remainder  to  the  first  and  other  sons  of 

the  marriage  in  tail,  remainder  to  the  daughters  in  the  same 
manner,  remainder  to  his  own  right  heirs.  Some  time  after, 
G.  Jones  devised  all  his  real  estates,  upon  condition  that  he 
should  have  no  issue,  to  his  wife  for  life,  with  several  remainders 
over.  Afterwards,  by  indentures  of  lease  and  release,  G.  Jones, 
in  pursuance  of  the  said  articles,  and  in  consideration  of  the  said 
marriage,  bargained,  sold,  and  confirmed  to  trustees  and  their 
heirs,  all  his  said  real  estates,  to  hold  to  certain  uses  and 
trusts,  which  were  exactly  the  same  as  those  expressed  in  the 
articles. 

Sir  R.  P.  Arden,  M.  R.  said,  the  simple  question  was,  whe- 
ther a  man  having  an  equitable  estate,  devising  it,  and  taking  to 

(a)  [Neither  is  a  void  conveyance  a  revocation,  Matthews  v.  Venables,  2  Bing.  136. 
See  also  Eilbeck  v.  Wood,  1  Russ,  564.  But  a  deed  executed  under  circumstances 
which  render  it  void  in  equity  and  not  at  law,  is  a  revocation  of  a  prior  will.  Simpson 
r.  Walker,  5  Sim.  1.] 
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himself  afterwards  nothing  more  than  the  legal  interest  in  that, 
in  which  he  before  had  the  equitable,  has  by  that  sin^.j)le  act, 
going  no  further,  not  modifying  it,  nor  passing  to  the  devisee 
any  thing  more  than  what  was  before  given,  revoked  his  will. 
1I(,'  did  think  tliat  had  been  decided,  both  in  ijrincipk"  and  in 
precedent;  but  lie  was  not  sure  one  of  the  counsel  was  not  right 
in  saying,  it  had  not  been  exactly  decided.  But  cases  seemed 
to  have  been  taken  for  granted  at  least,  which  completely  proved 
Ante.  it.     It  was  stated  by  Lord  Hardwicke,  in  Parsons  v.  Freeman, 

3Atk.  798.  ,^j^j  repeated  by  him  in  Sparrow  v.  Ilardcastle,  in  which  this 
question,  as  to  the  effect  a  subsequent  deed  would  have  upon  a 
will,  was  much  discussed,  that  taking  the  legal  estate,  after  a 
devise  of  the  equitable  interest,  was  no  revocation  ;  and  it  was 
admitted  by  Lord  Loughborough  in  Brydges  v.  Chandos.  Lord 
Hardwicke  not  only  admitted,  but  seemed  to  consider  it  as  de- 
cided and  acted  upon  :  if  so,  the  case  was  determined,  for  this 
was  nothing  more  than  taking  the  legal  estate  exactly  in  the 
same  manner  as  he  was  before  seised  of  the  equity.  In  Parsons 
V.  Freeman,  which  he  had  looked  into  very  attentively.  Lord 
Hardwicke  established  this  principle,  that  wherever  the  estate 
is  modified  in  a  manner  different  from  that  in  which  it  stood  at 
the  time  of  making  the  will,  there  is  a  revocation  ;  but  wherever 
the  testator  remains  with  the  same  estate  and  interest  exactly, 
and  disposable  by  the  same  means,  without  any  fresh  modifica- 
tion, there  is  no  revocation,  and  the  testator  will  be  taken  to 
have  passed  to  the  devisee  the  same  interest  he  acquired,  though 
the  one  may  be  legal,  the  other  equitable.  («) 
Vide  Harmood  Upon  the  whole,  lie  considered  that  the  devisor  had  nothing 
UNc^s.^'iiJo'.'  ^^^  the  reversion  in  fee;  that  his  acquiring  the  legal  interest 
made  no  diiference  ;  and  that  the  person  to  whom  the  estate 
was  conveyed,  was  a  trustee  for  the  purposes  of  the  will. 

98.  It  has  been  determined  u|)on   the  same  principle,   that 
where   a    person    devised    a    copyhold    estate,    and    was   after- 
wards admitted  to  it,  this  did  not  operate  as  a  revocation  of  the 
devise. 
Roc  r.  Criffits,        99.  B.  Nortli  being  seised  in  fee  of  a  copyhold  estate,  surren- 
s  ^""i  iM^i'     ^ered  the  same,  in  consideration  of  marriage,  to  the  use  of  him- 
tJ05.  g^>lf  and  his  heirs,  till  the  solemnization  of  the  marriage  ;  then  to 

(«)  In  tlie  cases  of  I'rydgcs  v.  Cliandos,  and  Goodtille  i'.  Otway,   tlic  conveyances 
did  not  puriuc  tlic  uiticles,  but  went  beyond  tliem. — A'ute  to  former  edition. 
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his  own  use  for  life,  remainder  to  his  intended  wife  for  hfe,  re- 
mainder to  the  children  of  the  marriage,  remainder  to  the  said 
B.  North  in  fee.  The  marriage  took  effect,  and  the  next  year, 
1725,  B.  North  surrendered  the  premises  to  the  use  of  his  will. 
In  1743,  B.  North  made  his  will,  by  which  he  devised  his  copy- 
hold estates  in  remainder  and  reversion  to  his  wife  in  fee.  In 
the  year  1751 ,  B.  North  was  admitted  to  the  uses  of  the  marriage 
settlement. 

It  was  resolved  by  the  Court  of  King's  Bench,  that  this  ad- 
mission did  not  operate  as  a  revocation  of  the  will,  and  that  it 
passed  the  reversion  in  fee. 

100.  In  consequence  of  this  doctrine  it  has  also  been  deter-  Nor  the  chauge 

1  01  a  trustee. 

mined,  that  the  mere  change  of  a  trustee  does  not  operate  as  a 
revocation  of  a  preceding  devise. 

101.  W.  Watts  devised  all  his  real  estates  to  trustees  upon  )yattsr. 

lullarton, 

certain  trusts;  he  afterwards  made  a  codicil,  reciting  that,  since  Doug. 718. 
the  publication  of  his  will,  he  had  contracted  for  the  purchase  of 
certain  lands ;  and  thereby  directed  the  trustees  and  executors 
named  in  his  will  to  pay  the  purchase-money ;  and  that  the  said 
purchased  premises  should  be  conveyed  to  the  same  uses  as  he 
had  declared  concerning  his  other  estates.  Afterwards  the  tes- 
tator himself  completed  the  purchase,  and  took  a  conveyance  of 
the  estates  to  trustees,  in  trust  for  himself  and  his  heirs.  The 
question  was,  whether  the  conveyance  of  the  newly-purchased 
lands  to  the  trustees,  subsequent  to  the  codicil,  was  not  a  revo- 
cation ;  the  testator,  at  the  time  of  making  the  codicil,  having 
only  a  trust  estate,  and  the  vendor  being  a  trustee  for  him  ;  so 
that,  before  his  death,  the  legal  estate  was  conveyed  to  other 
trustees. 

Lord  Bathurst  decreed  there  was  no  revocation;  relying  much 
on  the  general  proposition  laid  down  by  Lord  Hardwicke  in 
Parsons  v.  Freeman.  -^"t^* 

102.  Sir  J.  Gibbon  having  mortgaged  his  estates  in  fee,  made  i)oe  r.  Pott, 
his  will,  by  which  he  devised  them.     Afterwards  he  paid  off  the 
mortgage,  and  took  a  conveyance  of  the  estate  to  a  trustee  for 
himself.     The  Court  of  King's  Bench  held,  that  this  being  no 

more  than  a  bare  change  of  a  trustee,  the  will  was  not  re- 
voked. 

103.  A  partition  of  an   estate  between  tenants  in  common  Nor  a  paititwu. 
docs  not  operate  as  a  revocation  of  a  prior  devise,  made  by  one 
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of  the   tenants  of  liis  share;  even   though   such   a  partition   be 
corroborated  by  a  fine. 

104.  One  Temple  and  two  others  were  tenants  in  common  ; 
Temple  made  his  will  in  writing  of  his  third  part ;  afterwards, 
by  indenture  and  fine,  a  partition  was  made  between  the  tenants 
in  conmion  ;  and  if  this  partition  was  a  revocation  of  the  will, 
was  the  question. 

It  seemed  to  all  the  Barons,  Montague,  Littleton,  Thurland, 
and  Bertie,  that  it  was  not  any  revocation.  But  judgment  was 
not  given,  because  the  plaintiff  obtained  leave  to  discontinue  his 
action. 

105.  Dorothy  Kirby,  by  her  will,  taking  notice  that  she  was 
tenant  in  common  with  another  person,  devised  her  moiety  to 
trustees.  She  afterwards,  by  indenture  between  her  and  the 
other  tenant  in  common,  covenanted  to  levy  a  fine  of  all  the 
premises,  and  declared  the  uses  thereof,  as  to  certain  farms,  &c., 
being  one  moiety,  to  Dorothy  Kirby  and  her  heirs  ;  and  as  to  the 
other  farms,  &c.  being  the  other  moiety,  to  the  other  tenant  in 
common  and  her  heirs  ;  and  a  fine  was  levied  accordingly.  A  ques- 
tion having  arisen  whether  this  deed  and  fine  operated  as  a  revo- 
cation of  the  will,  the  Lord  Chancellor  referred  it  to  the  Judges 
of  the  Court  of  King's  Bench ;  who  certified  their  opinion, 
that  they  were  not  a  revocation  :  with  which  the  Chancellor 
agreed,  and  decreed  accordingly. 

106.  But  where  a  partition  is  made,  and  a  fine  is  levied,  not 
merely  to  establish  'he  partition,  but  also  for  another  purpose, 
and  the  estate  in  the  land  is  altered  ;  there  it  will  operate  as  a 
revocation. 

107.  Henry  and  Robert  Tickner  being  seised  of  an  estate  in 
o'dvelkind,  Robert  devised  his  undivided  moiety  to  his  wife  in 
fee;  afterwards,  by  deed  of  partition  and  fine,  all  the  gavelkind 
estate  which  Robert  had  devised,  was  allotted  entirely  to  Robert ; 
to  such  uses  as  he  should  appoint,  and  in  default  of  appointment, 
to  him  in  fee.  Lord  Ch.  J.  Leo,  after  mature  deliberation,  held 
this  transaction  to  be  a  revocation  of  the  will. 

108.  In  May,  1809,  R.  agreed  to  purchase  an  estate  ;  by  his 
will,  dated  in  July,  180!»,  and  duly  attested,  he  gave  all  his  pro- 
perty to  his  wife  ;  by  deeds  of  lease  and  release,  dated  in  Septem- 
ber, 1809,  the  vendor,  by  the  direction  of  R.,  conveyed  the 
estate  to  S.,  to  such  uses  as  R.  should,  by  deed  executed  in  the 
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presence  of  two  witnesses,  or  by  will  appoint,  subject  thereto,  to 

the  use  of  R.  for  his  life:  and  after  the  determination  of  that  Ra^Hnst). 

...  Hurgis, 

estate,  to  the  use  of  S.,  his  heirs  and  assig-ns,  durino;  the  life  of  2  Ves.  &  Bea. 
R.  in  trust  for  R.,  and  to  prevent  dower,  with  remainder  to  the 
use  of  R.,  his  heirs  and  assigns.  R.  died  without  having  repub- 
lished his  will.  It  was  held  by  Sir  Thomas  Plumer,  V.  C.  that 
the  conveyance  was  a  revocation  of  the  will,  in  consequence  of 
the  modification  of  the  estate  by  the  introduction  of  a  power  of 
appointment,  and  the  interposition  of  a  trustee,  (a) 

109.  M.  having  verbally   agreed  to  purchase  an  estate,  and   Ward  i;.  Moore, 

,  ,       •'       °  .  4  Madd,  368. 

being  in  possession  of  it,  devised  all  his  estates ;  a  conveyance 

was  subsequently  made  to  and  to  the  use  of  M.  and  a  trustee  and 

their  heirs  and  assigns,  but  as  to  the  estate  of  the  trustee  in  trust 

for  M.,  his  heirs  and  assigns ;  \'c  was  held  by  Sir  J.  Leach,  V.  C. 

that  the  subsequent  conveyance  was  not  such  as  was  incident  to 

the   unqualified   equitable  fee,  but  made  an  alteration  in  the 

quality  of  the  estate,  and  was  tlierefore  a  revocation. 

110.  A  conveyance  to  have  the  effect  of  revoking  a  prior  de-  Partial  reyoca- 

•'  .  tions. 

vise,  must  be  of  the  whole  estate  ;  and  co-extensive  with  the 
disposition  made  by  the  will.  For  if  it  be  but  of  a  part  of  the 
estate  it  affects  the  will  no  further  than  that  part  goes.  If  it  is 
of  a  particular  estate  or  interest  only,  it  will  not  operate  as  a 
revocation  of  the  rest.  And  it  has  been  determined,  upon  this 
ground,  that  a  lease  made  of  lands  already  devised  by  will,  only 
operates  as  a  partial  revocation,  or  a  revocation  pro  tanfo  of  such 
will. 

111.  A  person  devised  his  lands  to  his  eldest  son,  and  after-  llodgkinsonne 

'  V.  Uhood, 

wards  made  a  lease  of  them,  for  thirty  years,  to  his  second  son,  Cro.Car. 23. 

.  1  V'ern.  97. 

to  begin  after  his  death.     It  was   resolved,  that  this  lease  only    Coket. Bullock, 

operated  as  a  partial  revocation  of  the  will,  quoad  the  lease;  for  ^^o. Ja.49. 

both   mi'vht  well  stand   tog-ether.     But  if  the  lease   iiad    been   Pai^ken-.Lamb, 
^  ^  3  Bro.  Pari. 

made  to  the  devisee,  then  it  would  have  been   a  revocation  ;  be-   Ca.  12. 
cause  the  estates  would  have  been  inconsistent  with  one  another. 

112.  A  person  devised  copyholds  to  A.  for  life,  with  different  ^^^serz;. 
remainders  over,  and  having  surrendered  them  to  the  use  of  his  3  Barn.  &  Aid. 
will,  afterwards  in  contemplation  of  marriage  conveyed  his  free- 

(rt)  [The  better  opinion  seems  to  be,  that  if  in  the  preceding  case  the  contract  had 
stipulated  that  the  estate  should  be  conveyed  to  the  purchaser  in  fee,  or  to  such  uses  as 
he  should  appoint,  the  conveyance  to  uses  to  bar  dower  would  not  have  operated  as  a 
revocation.] 


462. 
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hold  and  copyhold  estates  to  trustees  and  their  heirs,  to  secure  a 

Johnfon  r.         jointure  to  his  intended  wife,  and  subject  to  a  term  of  99    years 

1  Cr. &Mce.  for  that  purpose,  to  the  use  of  himself  in  fee  ;  and  surrendered 
his  copyholds  to  these  uses.  The  Court  of  K.  B.  certified  to  the 
Court  of  Chancery  tliat  tliis  did  not  amount  to  a  total  revoca- 
tion of  the  will,  but  that  the  devisee  took  tlie  copyhold  subject 
to  the  charge  created  by  the  settlement. 

Halli'.Dunch,        \\^^  Although  a  mortgao:e  in   fee  made  after  tlie  lands  mort- 

1  Vein.  32!l.  ^_  . 

3  Atk.  805.        gaged  were  devised,  be  a  revocation  of  such   devise  at  law,  yet 

2r.  VVms.33.    .  •.•.•,  .•  .      ,  in  •.  n 

in  equity  it  IS  only  a  revocation  ^>;'o  tauto ;  and    the  equity  will 

pass  to  the  devisee.     Notwithstanding  the  mortgage  happens  to 
Free,  in  Clia.      ]jq  niadc  to  the  dcvisce  himself.     The  case  of  Harkness  v.  Bayley 

has  been  supposed  to  establish  a  different  conclusion,   but  that 
5Ves.  656.        misapprehension  is  now    removed  by   the  authority  of  Baxter 

V.  Dyer. 
Vernon  r.  114.  It   has  been  determined    that  a   conveyance  in   fee  to 

011^32!''^^^' '"  trustees,  for  raising  money  to  pay  debts,  being  made  for  a  parti- 
Ogle  V.  Cooke,  cular  purpose,  will  only  operate  as  a  revocation  pro  tanto  of  a 
215ro.C.C.5!>2.  11'  ^1  r     1        1    1         k 

prior  devise,  so  far  as  relates  to  the  payment  of  the  debts,  but  no 

furtlier. 

7  Bro.  Pari.  115.  It  is  observable,  that  in  the  above  cases,  the  whole  fee 

simple  being  limited  to  the  use  of  the  mortgagee  or  trustee,  the 
grantor  parted  with  his  whole  estate  at  law,  without  taking  back 
any  legal  estate  or  use  to  himself;  and  therefore,  at  law,  nothing 
remained  u})on  which  the  will  could  operate,  or  which  could  de- 
scend to  the  heir.  In  these  cases,  therefore,  nothing  being  left 
to  descend  at  law,  the  question  has  been,  to  whom  the  equitable 
interest  should  belong;  and  the  courts  of  equity  have  held  these 
cases  to  be  exceptions  from  the  general  rule  of  law,  whicht  hey 

3  Atk.  805.  ordinarily  follow,  on  these  grounds,  as  stated  by  Lord  Ilardvvicke, 
namely,  that  although  the  conveyance  is  of  the  fee  simple  of 
the  land,  yet  in  the  consideration  of  a  court  of  equity,  the  inte- 
rest conveyed  is  merely  a  ])eisonal  interest,  having  no  quality  of 
a  real  estate;  and  that  therefore  the  testator  is  to  be  deemed,  in 
equity,  to  have  created  only  a  chattel  interest,  as  if  he  had 
created  a   term  for  years,  which  would  have  been  a  revocation 

'I'emple  r.  pro  Idiito  Only  at  law.     All  that  remained  to  the  grantor  was  a 

3  Ves.'fies.  right  of  redemption,  and  that  right  of  redemption  did  not  pass 
by  the  conveyance. 

Kenyon  r.  116.  But  vvheic  a  pcison,  after  having  made  his  will,  executed 

Sutton, 


Ti^/e  XXXVIII.  Devise.  Ch.Yl.  s.  UG— 120.  Ill 

a  conveyance  in  trust  for  payment  of  debts  in  a  schedule,  and  2  Vcs.  .Tun. 
instead  of  declaring  tiie  uses  to  himself  in  fee,  after  payment  of 
the  debts,  he  declared  that  the  trustees  should  convey  to  such 
uses  and  purposes  as  he  by  deed  or  will  should  appoint ;  and  for 
default  of  appointment,  to  himself  in  fee.  This  was  held  to  be 
a  revocation, 

117.  [The  bankruptcy  of  the  testator  is  not  a  revocation  ot  a   r.ankruptcy. 
prior  will  beyond  the  purpose  of  paying  his  creditors.    The  bank- 
rupt laws  only  take  the  property  out  of  the  bankrupt  for  that 

partial  purpose,  and  from  the  moment  the  debts  are  paid,  the 
assignees  are  mere  trustees  for  the  bankrupt. 

118.  Thus  in  the  case  of  Charman  v.  Charman,  the  testator   14  Ves.  580. 
devised  his  real  and  personal  estate  upon  trust,  after  payment 

of  his  debts,  for  his  wife  for  life,  and  after  her  decease  for  his 
children,  equally.  Subsequently  to  the  execution  of  his  will, 
the  testator  became  bankrupt.  Out  of  his  personal  estate,  and 
by  sale  of  part  of  his  real  estate,  the  creditors  who  proved  under 
the  commission  were  paid  ;  and  there  remained  a  surplus  of 
freehold,  leasehold,  and  other  personal  estate,  not  required  for 
the  payment  of  his  debts.  No  reconveyance  was  ever  made  to 
the  bankrupt,  who  became  of  unsound  mind,  and  so  continued 
until  his  death  ;  he  never  having  passed  any  examination,  nor 
was  any  application  made  for  a  supersedeas  of  the  commission. 
The  testator's  eldest  son  and  heir  claimed  the  real  estate,  in- 
sisting that  the  bankruptcy  was  a  revocation  of  the  will.  But 
Sir  W.  Grant,  M.  R.  decided  in  favour  of  the  will,  for  the  rea- 
sons above  stated.] 

119.  With   respect  to   leasehold    estates,  it   has   been  long  Ilevocat"u1^^  of 

,        .  Ill-  leaseliokls. 

settled  that  a  surrender  of  a  lease  tor  lives,  and  the  takmg  a  new 

lease,  will  operate  as  a  revocation  of  a  prior  devise  of  it.     For 

the  testator,  by  the  surrender,  devests  himself  of  his  whole  estate 

in  the  old  lease,  and  by  the  renewal  acquires  a  new  estate. 

120.  Sir  H.  Marwood,  being  seised  of  an  estate  for  three  lives,   Marw.od  v. 
held  of  the  Archbishop  of  York,  made  his  will,  by  which  he  de-  3  p.  w'ms.  163. 
vised  this  lease.     He  afterwards  surrendered  it  and  took  a  new 

lease.  It  was  resolved  that  this  surrender  and  renewal  operated 
as  a  revocation  of  the  devise  of  the  lease  ;  for  by  the  surrender 
the  testator  had  put  all  out  of  him,  had  devested  himself  of  the 
whole  interest;  so  that  there  being  nothing  left  for  the  devise  to 
work  upon,  the  will  must  fall ;  and  the  new  purchase  being  of  a 
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2  Alk.  597. 


Gallon  V. 
Hancock, 
2  Atk.  430. 


Ante,  c.  3. 


Abney  v. 

Miller, 

2  Atk.  593. 

Rudstone  r. 

Anderson, 

2  Yes.  S.  418. 

Hone  V.  Med- 

craft,  1  Bro. 

C.C.261. 


Carte  v.  Carte, 
3  Atk.  174. 


Stirling  t'. 
Lydiard, 
3  Atk.  199. 


Slatter  v. 

Noton, 

16  Ves.  197. 
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freehold  descendible,  could  not  jrass  by  a  will  made  before  such 
purchase. 

121.  Where  a  person  has  an  estate  pour  autre  vie,  at  the  time 
of  makin;j;  his  will,  and  afterwards  purcliases  the  inheritance;  it 
is  a  revocation  of  any  devise  of  the  estate  pour  auter  vie. 

122.  Although  a  term  for  years,  acquired  after  the  making  of 
a  will,  passes  by  it ;  yet  if  a  testator  bequeaths  a  term  for  years, 
of  which  he  is  then  possessed,  and  afterwards  surrenders  it,  and 
takes  a  new  term,  this  will  operate  as  a  revocation,  or  ademption 
of  the  bequest;  and  the  new  term  will  be  considered  as  part  of 
the  personal  estate. 

123.  A  person  devised  two  college  leases  for  years  to  his 
mother,  upon  certain  trusts.  The  testator  afterwards  surren- 
dered the  two  college  leases,  and  accepted  two  new  leases  of  the 
same  premises;  but  the  last  was  not  sealed  with  the  college  seal 
till  after  the  death  of  the  testator. 

Lord  Ilardvvicke  decreed  that  the  bequest  of  the  first  lease 
was  revoked  ;  but  that  of  the  second  lease  was  not. 

124.  If,  however,  the  words  of  the  will  show  the  testator's  in- 
tention to  dispose  of  all  terras  for  years,  whereof  he  may  die 
possessed,  a  renewed  terra  will  pass;  for  a  term  for  years  being 
only  a  chattel,  there  is  no  necessity  for  a  possession  at  the  time 
when  a  will  of  it  is  made,  or  of  a  continuance  of  such  posses- 
sion till  the  testator's  death. 

125.  A  person  devised  in  the  following  words: — "  As  to  all 
and  sin^-ular  my  leasehold  estate,  goods,  chattels,  and  personal 
estate  whatsoever,  I  give  the  same  to  my  daughter."  The  tes- 
tator, after  making  his  will,  renewed  a  lease  for  years  with  the 
Dean  and  Chapter  of  Windsor.  Lord  Hardwicke  said,  that  what 
the  testator  had  done  in  this  case  was  not  a  revocation.  Sup- 
pose the  testator  had  purchased  a  new  lease,  would  not  that 
have  passed,  why,  then,  should  not  a  new  term  in  a  lease  equally 
pass? 

12G.  A  person  devised  to  S.  S.  her  leasehold  garden.  See.  for 
the  term  of  his  life,  and  after  his  decease  to  his  children.  After 
the  publication  of  the  will,  the  testatrix  surrendered  the  lease, 
and  took  a  new  one.  The  question  was,  whether  the  bequest  was 
revoked. 

Sir  W.  Grant,  M.  R.  said  the  question  was,  whether  a  spe- 
cific devise  of  a  leasehold   estate  was  affected  by  a  renewal  of 
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the  lease,  subsequent  to  the  will.     The  ground  upon  which,  in 

many  cases,  it  had  been  held  that  renewed  leases  did  not  pass  to 

the  specific  devisee  was,  that  the  thins;  o-iven  no  longer  existed.  Ja™es  v.  Dean, , 

^  .       '  ^'.^^  ^  llVes.  383. 

But  as  a  testator  might  undoubtedly  dispose  of  the  future,  as 

well  as  his  present  interest  in  a  chattel  real,  it  was  a  question  of 
intention,  what  the  subject  of  disposition  was;  whether  only  the 
interest  which  he  had  at  the  time  of  executing  the  will,  or  all 
the  interest,  though  subsequently  acquired,  which  he  might 
have  at  his  death,  in  the  leasehold  premises.  That  intention 
was  to  be  collected  from  the  words  used  by  the  testator  to  ex- 
press it ;  there  were  no  words  prospective  or  future  to  take  in 
any  interest  which  the  testatrix  might  subsequently  acquire  in 
the  leasehold :  and  therefore  the  renewal  operated  as  a  revoca- 
tion of  the  bequest ;  and  decreed  accordingly. 

127.  In  the  case  of  Darley  v.  Darley,  the  testator  devised  ^^'e* 

,  .  ,  Tit.  13.  c.  2. 

a  term  for  years,  in  trust  that  the  same  might  go  unto  and  be 

enjoyed  by  the  owner  and  possessor  of  his  freehold  estate  there- 
by devised. 

The  Court  of  Chancery  decreed,  that  the  bequest  of  the  lease-  3  Bro.  Pari. 

.  p    ,  .  Ca.  365. 

hold  was  revoked  by  the  revocation  of  the  devise  of  the  freehold. 

But  this  was  reversed  by  the  House  of  Lords. 


VOL.  VI. 
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CHAP.   VII. 


Republication  of  Devises. 


Sect.     1.  Nature  and  effect  of. 

2.  Re-execution  is  a  Republica- 

tion. 

3.  And  also  a  Codicil. 

12.   Unless  confined  to  Lands  de- 
vised by  the  Will. 


Sect.  15.  Cancelling  a  second  Will  re- 
publishes  the  first. 

18.  lint  a  Will  once  cancelled 
must  be  re-executed. 

20.  A  surrender  of  a  Copyhold  is 
a  republication. 


Nature  and 
effect  of. 


Re-execution  is 
a  republication. 


Martin  t;. 

Savage, 

1  Ves.  S.  440. 


A  nd  also  a 
codicil. 

Litton  1'.  Falk- 
land, 3  Rep.  in 
Cha.  90. 
Lansdown's 
case, 
10  Mod.  96. 


Section  I. 

As  a  will  or  devise  of  lands  is  ambulatory  during  the  life  of  the 
testator,  and  may  be  revoked  by  him  at  any  time  before  his 
death  ;  so  it  may  be  republished  ;  and  a  republication  of  a  will 
has  a  twofold  effect ;  first,  to  give  it  all  the  effect  of  a  will  made 
at  the  time  of  its  republication  ;  and  secondly,  to  set  up  and  re- 
establish a  will  that  has  been  revoked. 

2.  The  first  mode  of  republishing  a  will  is  by  a  re-execution 
of  it;  and  although  it  was  held,  before  the  statute  of  Frauds, 
that  any  words  importing  an  intention  to  republish  a  will, 
amounted  to  a  republication ;  yet  it  is  now  settled  that  an  ex- 
press republication  of  a  will  must  be  attended  with  the  same 
circumstances  as  are  necessary  to  its  original  publication  ;  for 
otherwise  the  statute  of  Frauds  would  be  evaded. 

3.  It  was  formerly  held  that,  since  the  statute  of  Frauds, 
there  could  be  no  devise  of  lands  by  an  implied  republication ; 
for  that  the  paper  in  which  the  devise  was  contained  ought  to 
be  re-executed.  But  it  was  afterwards  determined  that  a  codicil 
duly  attested,  and  annexed  to  a  will,  or  referring  to  a  will, 
should  operate  as  a  republication  of  such  will,  so  as  to  make  it 
take  efiect  from  the  execution  of  the  codicil.  By  which  means 
lands  purchased  after  the  execution  of  the  will,  and  before  the 
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execution  of  the  codicil,  pass  by  the  will,  [if  a  contrary  intention  Pigouu. 

.  Waller,   7  Ves. 

does  not  appear,  for  an  expressed  intention  that  they  should  98.  infra,  s.  u! 
pass  is  not  required. 

For  a  codicil  may  operate  as  a  partial  republication,  or  no  Stiathmoieu. 

,  ,.        .  ,,  ,..,...  ,  ,       Bowes,  7  T.  R. 

publication  at  all,  as  where  it  is  dispositive  only  as  to  property  432.  2  Bos.  & 
previously  devised  by  the  will.]  I  iT'Money- 

4.  A  person  by  a  codicil  executed  accordino-  to  the  statute  of  penny  t-  i^ris- 
Frauds,  reciting  that  he  had  made  his  will,  added, — "  I  hereby  Myi.  in. 
ratify  and  confirm  my  said  will,  except  in  the  alterations  after  Acherly  v. 

...  Vernon, 

mentioned."     It  was  decreed,  that  the  testator's  signing  and  pub-  Com.  11. 381. 
lishing  this  codicil,  in  the  presence  of  three  witnesses,  was  a  re-  q^  35. 
publication  of  his  will,  and  both  together  made  but  one  will ; 
and  therefore  that  lands  purchased  after  the  execution  of  the 
will,  and  before  that  of  the  codicil,  passed  by  the  will.     And 
upon  an  appeal  to  the  House  of  Lords,  the  decree  was  affirmed. 

5.  A  testator  by  a  codicil,  written  on  the  back  of  his  will.  Potter t;.  Potter, 

,,..,,.  ,  .  .  .p  .  ,  ^       .         1  Ves.  S.  437. 

gave  additional  legacies  and  annuities,  ratiiying  and  conhrmmg 

his  will;  this  was  attested  by  three  witnesses  in  these  words: — 
'•'  This  will,  with  the  several  additions  and  alterations  above,  was 
signed,  sealed,  and  republished  by  the  testator,  as  his  last  will 
and  testament,  in  the  presence  of  us  the  subscribing  witnesses," 
He  afterwards  made  another  codicil,  which,  though  not  dated, 
was  agreed  to  have  been  made  about  four  or  five  days  before  his 
death,  in  the  presence  of  three  witnesses,  reciting  that  having  in 
his  will  appointed  several  limitations  and  remainders  of  his  es- 
tate, some  of  which  were  not  agreeable  to  his  present  intent ;  he 
revoked  so  much  as  should  be  found  inconsistent  with  that  co- 
dicil, ratifying  and  confirming  the  other  parts  which  should  not 
interfere  therewith.  The  attestation  of  which  paper  was, 
"  signed,  sealed,  published  and  declared  by  the  testator  as  a  co- 
dicil to  the  last  will  and  testament." 

Sir  J.  Strange,  M.  R.  was  of  opinion  that  the  first  codicil 
amounted  to  a  republication ;  it  answered  the  idea  of  a  repub- 
lication, being  endorsed  on  the  will,  and  attested  as  the  statute 
required ;  the  word  republished  was  used,  which  put  it  out  of 
doubt :  but  if  not,  it  would  have  amounted  to  a  republication)  as 
operating  by  additional  charge  on  the  real  estate,  and  then  con- 
cluding by  ratifying  and  confirming  the  will.  That  in  all  cases 
of  republication,  no  precise  form  of  words  was  necessary ;  but 

i2 
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any  (lenoting-  the  continuance  of"  the  testator's  mind,  so  far  as  he 
made  no  alteration,  would  do.  1  Roll.  Ab.  617.  (Z.  1.)  He 
was  also  of  opinion  that  the  second  codicil  amounted  to  a  repub- 
lication. It  was  an  express  declaration  that  the  rest  of  his  in- 
tent, not  inconsistent  therewith,  should  continue  and  be  con- 
firmed. It  might  be  mischievous  to  construe  that  no  republi- 
cation could  be,  but  by  the  testator's  taking  the  will  in  his 
hands,  and  republishing  it  by  endorsement  on  it ;  or  annexing 
the  codicil  to  the  will  itself.  The  law  in  favour  of  the  power  of 
devising,  had  dispensed  with  many  forms  of  expression  which 
would  be  absolutely  necessary  in  other  instruments ;  and  in- 
ferred republication  from  an  act  done,  as  in  1  Roll.  Ab.  617. 
The  person  intending  to  republish  might  be  at  a  distance  from 
the  will  itself;  or  might  not  have  it  in  his  power,  by  its  being  in 
another's  custody :  and  might  know  the  substance,  though  he 
could  not  repeat  the  particulars. 

6.  The  preceding  cases  appear  to  establish  the  proposition, 
that  where  a  codicil  ratifies  and  confirms  a  will,  it  operates  as  a 

(iibson  t.  republication  of  it;  and  Lord  Ilardwicke  seems  to  have  been  of 

Rogers,  .... 

Amb.  93.  this  opinion.     But  in  some  subsequent  cases  it  was  held,  that  a 

codicil  which  was  not  annexed  to  or  incorporated  in  the  will, 

would  not  operate  as  a  republication  of  it,  unless  an  intention 

to  republish  plainly  appeared. 

Att.-General  v.       7^  Thus  it  was  laid  down  by  Lord  Camden,  that  a  codicil  only 

Downing:,  ....  . 

Amb. 571.         operated  as  a  republication  of  a  will  in  two  cases:    I.  By  being 

annexed  to  it ;  and  II.  By  the  contents  showing  the  intention. 

And  in  the  case  cited  in  the  maroin  he  decreed,  that  the  will 

was  not  republished  by  a  codicil,  because  the  codicil  was  not 

annexed  to  the  will  ;  and  there  was  nothing  in  the  codicil  which 

showed  any  intent  in  the  testator  to  republish  the  will.     This 

doctrine  has  not,  however,  been  assented  to  ;  but  that  established 

in  Acherly  v.  Vernon  was  held  in  the  following  case  to  be  the 

better  one. 

Barnes  t>.  8.  A  testator,  by  a  will  duly  executed,  devised  all  his  estates 

1  Ves..'run.486.  ^^  ^^^^  county  of  Kent,  that  he  might  die  seised  or  possessed  of, 

4  Bro.  c.c.  2.    |.Q  trustees,  upon  trust  to  sell  them  to  pay  his  debts,  and  then  to 

apply  the  remaining  produce  to  various  purposes.     Afterwards 

Gordon  v.  he  purchased  other  lands  in  Kent,  subject  to  a  mortgage,  and 

6  Sim.  274.        covenanted  in  the  purchase  deed  to  pay  the  mortgage  money ; 

and  gave  a  bond  to  indemnify  the  vendor.     By  a  codicil,  he 
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made  some  slight  alterations  in  his  will,  and  declared  that  he 
ratified  and  confirmed  it.  The  codicil  was  begun  upon  the  last 
sheet  of  the  will,  and  finished  upon  another  sheet,  and  was  exe- 
cuted in  the  presence  of  two  witnesses.  He  afterwards  made 
another  codicil,  which  he  began  upon  the  last  sheet  of  the  first 
codicil,  and  finished  upon  another  sheet ;  and  which  was  exe- 
cuted in  the  presence  of  three  witnesses.  By  the  second  codicil 
he  revoked  a  bequest  of  five  shillings  a  week  given  by  the  will  to 
his  father,  and  another  legacy  ;  and  instead  of  the  latter,  gave 
the  legatee  one  moiety  of  two  leasehold  houses  ;  and  concluded 
thus  : — "  In  witness  whereof,  I  the  said  testator  have  to  this  my 
writing,  contained  in  this  and  part  of  the  said  sheet  of  paper, 
which  I  declare  to  be  a  further  codicil  to  my  said  last  will  and 
testament,  and  which  is  to  be  accepted  and  taken  as  part  thereof, 
set  my  hand  and  seal ;  that  is  to  say,  my  hand  at  the  bottom  of 
the  said  preceding  sheet,  and  my  hand  and  seal  to  this  last 
sheet  thereof,  this  28th  October,  1788,  in  the  presence  of  three 
witnesses." 

The  question  was,  whether  the  second  codicil  was  a  republica- 
tion of  the  will,  so  as  to  pass  to  the  trustees  lands  purchased 
after  the  date  of  the  will. 

Lord  Commissioner  Eyre  delivered  the  opinion  of  the  Court, 
and  said,  that  upon  looking  into  the  cases  of  Acherly  v.  Vernon, 
and  the  Attorney-General  V.  Downing,  the  question,  if  it  was 
not  to  be  considered  as  determined,  and  so  determined  as 
that  the  Court  could  hardly  consider  itself  at  liberty  to  review 
it,  would  be  a  question  of  great  difficulty ;  for  it  seemed  to  him 
that  those  two  cases  were  in  direct  opposition  to  each  other. 
The  latter  was  determined  by  a  very  able  Judge,  and  having 
the  former  before  him,  which  increased  the  difficulty.  But  it 
seemed  to  him,  upon  the  best  consideration,  that  the  former 
case  was  so  determined,  and  was  of  such  authority,  that  every 
thing  must  yield  to  it.  The  principle  that  a  codicil  attested  Goodtitle  r. 
by  three  witnesses  shall  be  a  republication,  seemed  intelligible  2Mau.&:'sel.5. 
and  clear.  The  testator's  acknowledgment  of  his  former  will, 
considered  as  his  last  will,  at  the  execution  of  the  codicil,  if  not 
directly  expressed  in  that  instrument,  must  be  implied  from  the 
nature  of  the  instrument  itself;  because,  by  the  nature  of  it,  it 
supposes  a  former  will,  refers  to  it,  and  becomes  part  of  it ;  and 
being  attested  by  three  witnesses,  his  implied  declaration  and 
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acknowledgment  seems  also  to  be  attested  by  three  witnesses. 
Before  the  statute  it  was  no  part  of  tlie  essence  of  the  obligation, 
that  the  will  should  be  re-executed  ;  any  thing  that  expressed 
the  testator's  intention,  that  the  will  should  be  considered  as  of 
a  subsequent  date,  was  sufficient.  Since  the  statute,  re-execu- 
tion of  the  will  was  not  necessary  ;  nothing  more  was  required 
than  a  writing,  according  to  the   provisions  of  the  statute,   ex- 

Amb.  97.  pressing  that  intent.     Therefore  Lord  Hardwicke  might  well  say, 

he  saw  no  great  difference  between  the  words — "  I  desire  this 
codicil  may  be  a  part  of  my  will ;"  and  the  words,^ — "  I  republish 
it,"  which  it  was  there  admitted  would  have  done.  In  the  Attor- 
ney-General %■).  Downing,  Lord  Camden  supposes  a  particular 
intent  to  republish  ought  to  appear  ;  and  that  annexation,  or 
particular  expressions  in  the  codicil,  would  demonstrate  that  in- 
tention. If  that  was  necessary,  not  only  Lord  Hardwicke's  opi- 
nion could  not  stand,  but  neither  could  Acherly  v.  Vernon,  for 
there  was  no  particular  intent  to  republish  ;  but  the  testator 
[in  the  codicil]  referred  to  his  will,  made  alterations,  and  gave 
sufficient  demonstration,  that  when  making  and  executing  the 
codicil,  he  considered  the  will  as  his  will,  and  from  that  a  repub- 
lication was  implied  ;  but  it  was  not  particularly  in  his  thoughts, 
to  do  any  formal  act  of  republication.  Upon  considering  these 
cases,  he  confessed  he  inclined  to  stand  upon  the  general  pro- 
position stated  by  Lord  Hardwicke,  to  show  that  the  will,  in  the 
case  before  them,  was  republished.  This  case  had  auxiliary  cir- 
cumstances which  might  seem  to  bring  it  within  the  Attorney- 
General  V.  Downing;  for  the  testator  expressly  declared,  by  the 
original  will,  that  he  meant  it  to  operate  upon  all  the  lands 
whereof  he  should  die  seised  or  possessed.  If  he  had  not  actually 
incorporated  them  together,  he  had  inseparably  annexed  the 
codicil  to  the  will,  not  by  a  wafer  or  wrapper,  or  any  thing  dehors 
the  instrument,  but  by  what  he  called  internal  annexation ;  and 
that  of  such  a  kind,  that  all  the  papers  taken  together  might  be 
considered  as  published,  when  the  codicil  was  executed.  But 
he  was  afraid  to  rely  upon  these  circumstances,  for  flsar  of  in- 
trenching upon  the  statute,  by  raising  evidence  out  of  circum- 
stances in  their  nature  parol ;  the  general  ground  was  safer  and 
better. 

It  was  decreed  that  the  codicil  operated  as  a  republication  of 
Mil'  will. 
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9.  Tlie  doctrine  laid  (]own  by  Lord  Commissioner  Eyre  in  the 
preceding  case  was  confirmed  by  Sir  W.  Grant,  M.  II.  in  the 
following  one. 

10.  Mr.  Piffott  made  his  will,  duly  attested,  by  which  he  de-  Pigotii..Waller, 

"  ,  rr,       7  Ves.  98. 

Vised  all  his  real  estates  to  trustees,  upon  several  trusts.     Ine 

testator  made  two  codicils  to  his  will,  which  only  related  to  per-  Coocltitiev. 

'  .  Bleiedith, 

sonal  estate,  but  were  duly  attested  ;  the  second  of  which  con-  2  M.  &:  S.  5. 
tained  these  words, — "  To  be  annexed  to  my  last  will  and  testa- 
ment, and  made  part  thereof,  to  all  intents  and  purposes."     The  ""'"^^^J" 
testator  had  purchased  a  real  estate  prior  to  the  making  of  the  i  Mer.  285. 
second  codicil;  and  the  question  was,  whether  that  codicil  ope- 
rated as  a  republication  of  the  will,  so  as  to  pass  that  estate. 

Sir  W.  Grant,  M.  R.  after  stating  the  preceding  cases,   said, 
the  Lords  Commissioners  in  Barnes  v.  Crowe,  appeared  to  have 
held,  that  in  Acherly  v.  Vernon,  it  was  established,  that  every 
codicil  duly  attested  ought  to  be  held  a  republication,  and  to 
have  adopted  and  acted  upon  that  rule  in  that  case  ;  their  opi- 
nion seemed  to  be,  that  the  codicil  was  incorporated  in  the  will. 
The  general  proposition  referred  to  by  Lord  Commissioner  Eyre 
was,  that  the  execution  of  a  codicil  should  in  all  cases  be  an  im- 
plied republication.     Lord  Commissioner  Eyre  stated  the  parti- 
cular circumstances  in  that  case,  amounting  to  what  he  called 
internal  evidence  of  annexation ;  the  first  codicil,  which  was  not 
duly  executed,  was  begun  upon  the  last  sheet  of  the  vi'ill,  and  the 
codicil  duly  attested  was  begun  upon  the  last  sheet  of  that  codi- 
cil.    But  Lord  Commissioner  Eyre  inclined  to  think  annexation 
could  have  no  effect,  and  abandoned  that  ground,  for  fear  of 
intrenching  upon  the  statute  by  raising  evidence  out  of  circum- 
stances in  their  nature  parol ;  and  took  the  general  ground,  as 
safer  and  better.     Undoubtedly,  therefore,  that  case  was  deter- 
mined upon  that  general  ground.     It  would  be  impossible  with- 
out contradicting  that  case,  which  as  it  laid  down  a  general  rule, 
he  had  no  disposition  to  do,  to  determine  in  this  case  against 
the  republication  :  except  the  single  circumstance  of  annexation, 
which  Lord  Commissioner  Eyre  laid  out  of  the  question,  there 
was  no  substantial  difference  between  that  case  and  this.     That 
afforded  a  certain  rule  ;  and  if  he  departed  from  that,  it  would   ^ya]poie ,,, 
only  be  to  set  every  thing  loose  again,  and  not  to  get  back  to   ^!|I''"^°'n^\^|g 
what  he  thought  the  better,  the  old  rules,  for  then  Acherley  v.   3  Yes,  402. 
Vernon  would  be  in  the  way.     He  was  therefore  disposed,  from 
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Holmes  r. 
Coghlll, 
7  Ves.  499. 


Unless  confined 
to  lands  devised 
by  the  will. 


Strathmore  v. 

Bowes, 

7  Term  R.  482. 
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the  convenience  of  adhering  to  settled  rules,  and  deference  to 
former  decisions,  to  hold  the  codicil  a  republication.  And  de- 
creed accordingly. 

11.  In  a  subsequent  case,  Sir  W.  Grant  said,  that  though  a 
codicil  had  the  eflect  of  republishing  the  will,  and  making  it 
speak  as  at  the  time  of  the  republication ;  yet  that  where  a 
power  was  executed  by  a  will,  but  afterwards  discharged,  and  a 
new  power  created,  a  subsequent  codicil  would  not,  by  the 
mere  effect  of  republishing  the  will,  be  an  execution  of  the 
power. 

12.  But  where  tlie  effect  of  a  codicil  is  expressly  confined  to 
the  lands  devised  by  the  will,  to  which  it  is  annexed  ;  it  does 
not  operate  as  a  republication  of  such  will,  so  as  to  make  it  pass 
after-purchased  lands. 

13.  G.  Bowes  devised  all  his  freehold  and  copyhold  lands  to 
trustees,  upon  certain  trusts  :  he  afterwards  purchased  other 
lands,  and  then  made  a  codicil,  whereby,  after  reciting  that  he 
had  devised  all  his  freehold  and  copyhold  lands  to  trustees,  he 
revoked  the  same,  so  far  as  related  to  two  of  the  trustees  named 
in  his  will,  and  devised  his  said  lauds,  &c.  to  the  other  trustees 
upon  the  same  trusts ;  and  concluded  by  declaring  the  codicil 
to  be  part  of  his  will. 

Upon  a  case  sent  out  of  Chancery  for  the  opinion  of  the  Court 
of  King's  Bench,  Lord  Kenyon  said,  it  was  clear  that  a  codicil, 
confirming  a  will  of  lands  in  general  words,  would  pass  lands 
purchased  bctwaen  the  making  of  the  will  and  the  codicil.  But 
here  the  question  was,  whether  it  was  the  intention  of  the  devisor 
to  pass  by  the  codicil  any  thing  more  than  would  have  passed 
by  the  will  itself.  Now  what  was  this  case?  The  testator  gave 
all  his  real  and  copyhold  estates  to  several  trustees  by  his  will, 
in  words  sufficiently  comprehensive  to  carry  all  the  estates  of 
which  he  was  then  seised  ;  then  he  made  a  codicil,  not  to  extend 
his  will,  but  only  to  revoke  so  much  of  it  as  vested  the  estates 
in  some  of  the  trustees,  whom  he  had  named  in  his  will ;  and 
then  he  gave  his  said  lands,  Sjc.  that  is,  those  lands  which  he  had 
before  given  by  his  will,  to  the  rest  of  the  trustees. 

The  Court  certified,  that  the  codicil  was  not  a  republication 
of  the  will,  so  as  to  extend  the  operation  of  the  will  to  the  real 
estates  purchased  after  the  will  was  executed  \  it  extended  to  the 
estates  devised  by  the  will,  and  no  further. 


Title  XXXVIII.  Devise.  Ch.  VII.  s.  13—16.  .121 

The  Court  of  Chancery  decreed  accordingly.     And  on  an  ap-  2  i5os.  &  Pull. 
peal  to  the  House  of  Lords,  the  decree  was  affirmed,  with  the 
concurrence  of  the  Judges  ;  Lord  Thurlow  dissenting,  and  hold- 
ing the  codicil  to  be  a  republication. 

14.  In  the  case  of  Pigott  v.  Waller,  Sir  William  Grant  said,  7  Ves.  124. 
-he  did  not  conceive  the  decision  in  Strathmore  v.  Bowes  to  be 
inconsistent  with  that  of  Barnes  v.  Crowe.     It  did  not  follow 

from  the  doctrine  in  the  latter  case,  that  if  it  distinctly  appeared 
upon  the  face  of  the  codicil  that  it  was  not  the  intention  to  re- 
publish the  will,  the  codicil  should  be  held  a  republication.     In 
Strathmore  v.  Bowes,  the  court  held,  that  it  appeared  upon  the  See  also 
face  of  the  codicil  that  it  was  not  the  intention  to  pass  any  B^kiJw^^^^  ^' 

other  lands  than  those  which  were  devised  by  the  will;  it  would  2Russ.  &Myi. 

•'  117. 
have  been  a  contradiction,  therefore,  to  make  it  pass  after-pur- 
chased lands. 

15.  Where  a  person  makes  a  will,  and  afterwards  revokes  it.  Cancelling  a 
by  making  another  will,  but  does  not  actually  cancel  the  first  publishes  the 
will,  the  cancelling  of  the  second  will  operates  as  a  republication  ^'^^'• 

of  the  first. 

16.  A  person  made  a  will  in  1757,  and  another  in  1763.    The  Goodright 

,,    J  ,         ,  V,  Glazier, 

former  was  never  cancelled  ;  the  latter  was  cancelled  by  the  tes-  4  Burr.  2512. 
tator  himself  Both  were  in  the  testator's  custody  at  the  time 
of  his  death  ;  the  second  cancelled,  the  first  uncancelled.  The 
counsel  for  the  heir  at  law  contended  that  the  second  will  re- 
voked the  first,  and  being  afterwards  cancelled,  the  testator  had 
died  intestate;  and  cited  the  case  ex  parte  Hellier,  3  Atk.  798; 
where  Sir  George  Lee  determined  that  the  execution  of  a  second 
will  was  a  revocation  of  a  first,  though  the  second  was  after- 
wards cancelled  ;  and  that  the  cancelling  the  second  did  not  set 
up  the  first;  which  was  the  same  point,  only  that  it  was  per- 
sonal property. 

Lord  Mansfield  said,  that  with  regard  to  the  case  ex  parte 
Hellier,  Mr.  Atkyns  only  reported  what  passed  in  chancery  : 
there  might  be  other  circumstances  appearing  to  the  ecclesias- 
tical court,  which  might  amount  to  a  revocation  of  a  will  of  per- 
sonal estate.  Here  the  intention  of  the  testator  was  plain  and 
clear.  A  will  was  ambulatory  till  the  death  of  the  testator. 
If  the  testator  let  it  stand  till  he  died,  it  was  his  will ;  if  he  did 
not  suffer  it  to  do  so,  it  was  not  his  will.  Here  he  had  two;  he 
had  cancelled  the  second  ;  it  had  no  effect,  no  operation  ;  it  was 
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as  no  will  at  all,  being  cancelled  before   his  death ;  but   tlic 
former,  which  was  never  cancelled,  stood  as  his  will. 

Mr.  Justice  Yates  said  a  will  had  no  operation  till  the  death 
of  the  testator;  the  second  will  never  operated,  it  was  only  inten- 
tional; the  testator  changed  his  intention  and  cancelled  it.  If,  by 
making  the  second,  the  testator  intended  to  revoke  the  former, 
yet  that  revocation  was  itself  revocable,  and  he  had  revoked  it. 

17.  [And  notwithstanding  the  second  will,  which  is  cancelled, 
contains  an  express  clause  revoking  the  first  will,  such  first  will 
will  be  re-established  by  cancelling  the  second.  A  contrary 
opinion  appears  to  have  formerly  prevailed,  but  it  is  not  easy  to 
discover  any  sound  reason  why  effect  should  be  given  to  that 
clause  in  the  cancelled  will,  which  revokes  the  prior  will,  while 
all  the  rest  of  the  cancelled  will  is  rendered  nugatory.] 

18.  But  where  a  person,  having  made  a  new  will,  cancelled  the 
former  one,  and  afterwards  cancelled  the  latter  will ;  it  was  held 
that  this  did  not  amount  to  a  republication  of  the  former  will ; 
for  where  a  will  was  once  cancelled,  nothing  but  a  re-execution 
of  it  would  amount  to  a  republication. 

19.  N.  Newenden  made  a  will  in  1759,  of  which  he  executed 
a  duplicate,  and  gave  it  to  another  person :  he  made  a  second 
will  in  1761,  at  which  time  he  cancelled  one  of  the  copies  of  his 
first  will,  by  tearing  off  the  seal.  After  the  testator's  death, 
both  the  first  and  second  wills  were  found  together  in  a  paper, 
cancelled  ;  and  the  duplicate  of  the  first  will  was  found  uncan- 
celled, in  the  testator's  room,  among  other  papers.  It  was 
determined  that  the  testator  had  died  intestate  ;  for  the  cancel- 
ling the  copy  which  the  testator  had  in  his  possession,  of  the 
first  will,  was  a  cancelling  of  the  duplicate  :  and  therefore,  at 
the  time  of  making  the  second  will,  the  first  was,  upon  every 
principle  of  law,  most  clearly  revoked,  and  could  never  be  set 
up  again,  but  by  a  re-execution. 

20.  A  surrender  of  a  copyhold  to  the  use  of  a  person's  will 
may  be  worded  in  such  a  manner  as  to  operate  as  a  republication 
of  a  former  will,  so  as  to  make  the  copyhold  pass  by  such  will. 

21.  A  person  having  made  his  will,  and  devised  all  his  free- 
hold and  copyhold  estates  to  several  uses,  afterwards  purchased 
other  copyhold  lands,  which  he  surrendered  thus:  "  To  the  uses 
declared  or  to  be  declared  in  and  by  his  last  will  and  testament." 

The  Court  of  Ciiancerv  directed  a  case  to  be  sent  to  the  Court 
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of  King's  Bench,  whether  the  after-purchased  copyholds  passed 
by  the  will. 

Lord  Mansfield  said,  when  a  man  republishes  his  will,  the 
effect  is,  that  the  terms  and  words  of  the  will  should  be  construed 
to  speak  with  regard  to  the  property  he  is  seised  of  at  the  time 
of  the  date  of  the  republication  ;  just  the  same  as  if  he  had 
such  additional  property  at  the  time  of  making  his  will.  There- 
fore, if  one  devises  lands  by  the  name  of  B.  C.  and  D.  and 
purchases  new  lands,  and  republishes  his  will,  the  republication 
does  not  concern  such  new  lands,  because  the  will  speaks  only 
of  the  particular  lands,  B.  C.  and  D.  But  if  the  testator  in  his 
will  says,  "  I  give  all  my  real  estate  ;"  a  republication  will  afiect 
such  newly-purchased  lands,  because  it  is  then  the  same  as  if  the 
testator  had  made  a  new  will.  Apply  this  rule  to  the  case  of  a 
surrender,  and  I  am  of  opinion  that  the  surrenderer  may  express 
himself,  so  as  to  make  it  relate  to  a  will  actually  made  ;  and  that 
the  copyhold  lands  so  surrendered  will  pass  by  it.  Suppose  a 
testator,  seised  of  copyhold  lands,  makes  his  will  without  a  sur- 
render ;  if  he  afterwards  surrender  them  to  the  use  of  his  will, 
such  surrender  will  clearly  make  his  will  good,  and  is  effectual 
to  pass  them  ;  because  it  only  obviates  the  mode  and  form  of 
conveyance.  What  has  the  testator  done  here?  Having  made 
his  will,  and  declared  his  lands  to  uses,  he  surrenders  his  newly- 
purchased  copyholds  to  the  uses,  intents,  and  purposes  declared, 
or  to  be  declared,  in  his  will.  It  is  precisely  the  same  thing  as 
if  he  had  said,  "And  whereas  I  have  made  a  will  so  and  so,  and 
devised  all  my  lands  to  I.  S.  to  such  and  such  uses ;  I  mean 
these  newly-purchased  lands  should  pass  to  the  same  uses." 

The  Court  certified  that  the  surrender  did,  by  express  reference 
to  the  uses  declared  by  the  will,  adopt  and  apply  the  words  of 
the  will  to  the  copyhold  lands,  as  if  the  testator  had  been  seised 
thereof  at  the  time  of  making  the  said  will;  and  therefore  thev  Atu-Gen. v. 

,  •    ,        „      ,  Vigor,  8  Ves. 

were  subject  to  the  same  uses,  to  which  all  the  testator's  copy-  256. 
hold  lands  were  devised. 
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Of  Void  Devises. 


Sect.     2.  Devise     to     the     Heir    at 
Late. 
5.  Though  charged  with  Debts, 
9.  The  Devisee  must  have  been 

sole  Heir. 
11.  yl  Difference  in  the  Estate 

rendered  the  Devise  good. 
18.  Devises  to  charitable  Uses. 


Sect.  21.   Where  there  has  been  Fraud. 
23.   Where  the  Devisee  dies  be- 
fore the  Devisor. 
3G.  The   Estate  descends  to  the 

Heir. 
39.  Where  the  Devise  is  uncer- 
tain. 
42.  Or  the  Devisee  disagrees. 


Devise  to  tlie 
beir  at  law. 


Tit.  29.  c.  1. 
S.7. 

Tit.  32.  c.  17. 


Ijaslipool'scase, 
2  Leon.  101. 
Iluist  V. 
Winciielsea, 
1  151.  R.  187. 


Smith  V.  Triggs, 
1  Stra.  487. 


Section  I. 

Devises  are  in  some  cases  void  ab  initio,  as  where  the  testator 
devises  what  the  law  already  gives,  or  in  mortmain ;  or  where 
any  fraud  has  been  practised  on  the  testator ;  and  devises  are 
also  void  where  they  are  totally  uncertain. 

2.  With  respect  to  the  first  sort  of  devises  that  are  void  ab 
inilio,  it  was  a  rule  of  law,  [previously  to  the  recent  stat.  3  &  4 
Will.  4.  c.  lOG.]  that  where  a  testator  made  the  same  disposition  of 
his  estate  as  the  law  would  have  done,  if  he  had  been  silent,  the  will, 
being  unnecessary,  was  void.  If  therefore  a  person  devised  his 
lands  to  his  heir  at  law,  in  fee,  it  was  a  mere  nullity,  and  the  heir 
would  take  by  descent,  as  his  better  title  ;  for  the  descent 
strengthened  the  title  by  taking  away  the  entry  of  those  who 
might  have  a  right  to  the  lands  :  whereas  if  the  heir  took  by  the 
devise,  he  was  then  only  in  by  purcliase.  And  this  rule  applied 
to  wills  made  in  pursuance  of  powers,  as  well  as  to  devises 
deriving  their  effect  from  the  statute  of  Wills. 

3.  Thus  if  a  person  devised  lands  to  his  wife  for  life,  remainder 
in  fee  to  I.  S.  who  was  his  heir  at  law,  it  was  a  void  devise  as  to 
the  remainder ;  because  the  reversion  would  have  descended  to 
[.  S.  after  the  determination  of  the  particular  estate. 

4.  The  same  rule  applied  to  copyholds ;  and  therefore  a  sur- 
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render  of  a  co])yhold  to  the  use  of  a  will,  and  a  devise  thereof 
to  the  heir  at  law,  would  not  give  the  devisee  an  estate  by 
purchase. 

5.  Althoutih  the  devisor  charoed  his  estate  with  the  payment   Jhough charged 

...  ,  .,  ,  .      r  with  debts. 

of  his  debts,   or  with  portions  to  his  younger  children,  yet  it 

he   afterwards  devised  the   estate  to  his  heir   at   law   in   fee,  Peame's 

the  devise  would  be  void,  and  the  heir  at  law  would  take  by  ^Fn-229. 

descent. 

6.  A  person  devised  to  each  of  his  younger  children  20/.  when  Haynsworth 
they    attained    the    age    of    twenty-one    years,    and    devised  Cro.  Eiiz.  833. 
all  his  estates  to  his  eldest  son,  to  hold  to  him  and  his   heirs,  ^'^^• 

upon  condition  that  he  should   pay  to  his  other  children   the 

said  sums  appointed  to  them;  and  if  he  did  not  pay  the  same,  Emerson «. 

1-11  1      1     •      1-    •  Inchbird, 

then  the  lands  to  go  to  the  younger  children  and  their  heirs,  i  lj.  iiaym. 

'  728 

Adjudged  that  the  eldest  son  took  by  descent. 

7.  A  person  seised  in  fee,  devised  lands  to  his  wife  for  life,  and   Clarke  «. 
after  her  decease,  to  his  next  heir  at  law,  and  to  his  or  her  heirs  ;  f^^l^^  '^  72. 
provided  such  heir  should  pay  1000/.  to  such  person  or  persons 

as  his  wife  should  appoint.  It  was  resolved  that  the  heir  took 
by  descent,  and  not  by  the  will.  And  it  would  be  mischievous 
if  every  little  legacy  should  alter  the  course  of  descent,  upon 
which  the  heir  might  plead  to  the  obligation  of  the  ancestor, 
riens  per  descent. 

8.  In  an  action  of  debt  on  the  bond  of  the  father,  to  whom  the  Allen  v.  Heber, 

,     .        ,         -  .  7  .      xi-     r     i.  1  Black.  R.  22. 

defendant  was  heir,  the  plea  was  riensper  descent;  the  tact  was, 

that  the  father  had  devised  his  lands  to  the  defendant,  charged  chapiin  v. 

with  debts;  and  the  question  was,  whether  this  made  him  a  5  Rjau.'&Sell. 

purchaser.     The  Court  said,  that  a  charge  on  the  estate  did  not  14. 

alter  the  manner  of  the  heir's  taking  the  land.     A  devise  was 

void  where  it  gave  the  same  estate  as  would  be  taken  by  descent. 

Judgment  for  the  plaintiff'. 

9.  But  the  devisee  must  have  been  sole  heir  to  the  lands  de-  The  devisee 

„    ,        ,     .        ,  111  1        must  have  been 

vised  ;  for  if  he  was  only  one  of  the  heirs,  he  would  take  under  soie  heir. 
the  devise. 

10.  A.  B.  having  two  daughters,  one  of  them  had  issue  a  son,  Reading  v. 
and  died,   A.  B.  devised  all  his  estate  to  this  son  of  his  daughter  ^  g^^fk"  242. 
in  fee ;  and  the  question  was,  whether  the  son  should  take  all  '^^Ld.  Raym. 
by  this  devise,  or  one  moiety  by  descent,  and  the  other  by  de-  Com.  R.  123. 
vise ;  for  there  could  not  be  a  descent  of  a  moiety  to  one  co- 
parcener as  heir  :  one  could   not   plead    a  descent  nni  jilm  et 
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co/taredi ;  but  it  was  a  descent  to  all.     It  was  resolved  that  the 

grandson  took  by  devise. 
A  difference  in         11.  Wiicie,  however,  an  estate  was  devised  to  an  heir  at  law, 
£e?the  devise  different  in  point  of  quantity  from  that  which  he  would  take  by 
B°°^'.-  descent,  the  devise  would  prevail,  and  the  devisee  take  under  it 

Swaine  r.  ... 

Burton,  1.3  Ves.  as  a  purchaser.     Thus  it  is  laid  down  in  Plowden,  545,  that  if  a 
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man  devises  his  lands  to  his  son  and  heir,  to  have  to  him  and 
the  heirs  of  his  body,  this  is  a  good  devise,  because  it  is  another 

Infra,  c.  12.       estate  than  he  would  have  had  by  descent. 

Scoit  «.  Scott,  12.  A  person   devised  to  his  eldest  son_.  and  to  his  heirs  and 

f  iJden^,^458.  assigns,  all  other  his  real  estate  not  before  devised  ;  neverthe- 
less, in  case  he  should  die  without  issue,  not  having  attained 
twenty-one,  then  from  and  immediately  after  his  death  under 
age,  and  without  issue,  unto  the  testator's  son  William. 

Lord  Keeper  Henley  was  of  opinion  that  the  eldest  soon  took 
by  devise,  as  having  under  the  will  a  different  estate  than  would 
have  descended  to  him ;  the  one  being  pure  and  absolute,  the 
other  not. 

Doet.Timins,         13.  But  the  authority  of  the   preceding  case  is  materially 

530^^^"'  ^"^  ^''^"  shaken,  if  not  overruled,  by  Doe  v.  Timins,  in  which  there 
was  a  devise  to  the  heir  at  law  in  fee,  with  an  executory  devise 
over,  in  case  he  did  not  attain  twenty-one  years ;  the  Court  of 
K.  B.  held  that  this  did  not  alter  the  quality  of  the  estate  which 

See  also  Chaplin  he  would  Otherwise  have  taken  as  heir,  and  that  he  therefore 

&  sd^H.'^  ^'^"  too^  by  descent,  and  not  by  purchase. 

14.  A  difference  in  tlie  quality  of  the  estate  will  also  give 

Cro.  Eliz.  431.  effect  to  the  devise.  Thus  in  Mich.  37-38  Eliz.  Lord  Coke, 
who  was  then  Attorney-General,  demanded  of  the  Court  of 
Kino-'s  Bench  their  opinion  on  this  case.  A  man  having  two 
dauo-hters,  being  his  heirs,  devised  his  lands  to  them  and  their 
heirs,  and  died.  Whether  they  should  take  as  joint  tenants  by 
the  devise,  or  as  coparceners  by  descent?  And  all  the  Justices 
held  clearly  that  they  should  have  it  as  joint  tenants;  for  the 
devise  gave  it  to  them  in  another  degree  than  the  common  law 
would  have  given  it. 

Bear's  Case,  15.  In  a  formedon  in  the  descender,  brought  by  A.  B.  &  C.  of 

1  Uon.  112.  lands  in  gavelkind,  the  warranty  of  the  ancestor  was  pleaded  in 
bar  against  them,  upon  which  they  were  at  issue,  if  assets  by 
descent.  It  was  found  by  verdict  that  the  father  of  the  de- 
mandant was  seised  in  fee  of  the  lands,  being  of  the  nature  of 
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gavelkind,  and  devised  the  same  to  the  demandants,  being  his 
heirs  by  the  custom,  and  to  their  heirs,  equally  to  be  divided 
amongst  them.  And  if  the  demandants  should  be  accounted  to 
be  in  of  the  lands  by  descent,  or  devise,  was  the  question  ;  for  if 
by  devise,  then  they  should  not  be  assets.  The  Court  was  of 
opinion  that  they  were  in  by  the  devise ;  because  they  took  as 
tenants  in  common. 

16.  In  an  opinion  of  Mr.  Fearne,  which  has  been  printed,  he  Fearne's  Opin. 
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says,  that  a  devise  to  the  heir  and  another,  as  tenants  in  com- 
mon, will  not  prevent  the  heir's  taking  his  moiety  by  descent. 
For  suppose  a  testator  devises  a  moiety,  or  any  other  undivided 
share  of  his  real  estate,  to  a  stranger,  making  no  disposition  of 
all  the  remaining  undivided  share,  such  remaining  share  would 
of  course  descend  to  his  heir  at  law,  and  he  must  hold  it  in 
common  with  the  devisee  of  the  undivided  share  devised.  It 
was  clear,  therefore,  that  an  heir  might  take  by  descent,  as  te- 
nant in  common  with  a  devisee,  an  undivided  part  of  the  estate 
of  which  his  ancestor  was  solely  seised  :  and  it  appeared  to  be 
immaterial  whether  the  share  he  so  takes  is  expressly  devised 
to  him,  or  left  unnoticed  by  the  will :  for  if  expressly  devised, 
he  takes  it  in  common  ;  and  if  not  noticed,  he  takes  it  in  the 
same  manner  :  and  a  devise  to  two  or  more  as  tenants  in  common  Infra,  c.  15. 
is  in  effect  a  devise  of  one  undivided  part  to  one,  and  of  another 
undivided  part  to  the  other.  So  that  under  such  a  devise  to  an 
heir  and  a  stranger,  as  tenants  in  common,  the  heir  takes  as  if 
one  undivided  moiety  were  devised  to  the  stranger,  and  the  resi- 
due to  himself;  that  is,  in  the  same  manner  as  if  no  disposition 
at  all  of  such  residue  had  been  expressed  in  the  will,  in  which 
case  he  would  have  taken  by  descent ;  and  therefore  the  same 
estate  being  devised  to  him  in  such  residue,  as  he  would  have 
taken  by  descent,  the  general  rule  respecting  devises  to  an  heir 
extends  to  it. 

17.  [But  the  rule  of  law  discussed  in  the  preceding  sections  of 
this  chapter,  is  now  only  applicable  to  devises  in  wills  of  testa- 
tors dying  previously  to,  or  on  the  31st  day  of  December,  1833  ; 
for  now,  by  the  fourth  section  of  the  stat.  3  &  4  Will.  4.  c.  106, 
it  is  enacted,  that  when  any  land  shall  have  been  devised  by  any 
testator,  who  shall  die  after  the  above  day,  to  the  heir  of  such 
testator,  such  heir  shall  be  considered  to  have  acquired  the  land 
as  a  devisee,  and  not  by  descent.] 
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Devises  to 
chantable  uses. 
Tit.  32.  c.  2. 
s.  47.  et  seq. 
sup.  p.  It),  iiole, 


Edwards  z'. 
Piice,  1  Eden. 
11.267. 


Eoson  I'. 
Statliam, 
1  Edeii.  11.508. 


9Vcs.  R.  519. 


AVherc  there 
has  been  fraud. 


Keirich  v. 

Bransby, 

7Bro.  Parl.Ca. 

437. 

Webb  V. 

Claverden, 

2  Atk.  424. 


Doe  V.  Allen, 
8  Term  R.  147. 


Where  the  de- 
visee dies  be- 
ioie  tiie  devisor. 


r>rett  V. 
Rygden, 
Plow(1.341. 
See  3  Mau.  &c 
Selw.  300. 
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18.  In  consequence  of  the  statute  9  Geo.  2.  c.  36.  which  has 
been  already  stated,  all  devises  and  bequests  of  lands  and  tene- 
ments, or  of  any  sums  of  money  to  be  laid  out  in  the  purchase 
of  lands  and  tenements,  for  any  charitable  uses  whatsoever,  are 
void. (a) 

19.  A  devise  was  held  by  Lord  Northington  to  be  void,  being 
proved  to  be  upon  a  secret  trust  for  a  charity  ;  conveyances 
having  been  made  by  the  devisees,  and  the  trust  declared, 
though  they  denied  by  their  answer  having  made  any  promise. 

20.  In  another  case  before  the  same  Judge,  where  there  was  a 
devise  by  will,  attested  by  three  witnesses,  to  A.  13.  &,  C.  and  the 
heirs  of  the  survivor ;  the  bill  stated  that  it  was  upon  a  secret 
trust  for  a  charity,  declared  by  an  instrument  executed  at  the 
same  time  as  the  will,  but  attested  by  two  witnesses  only,  which 
was  admitted  by  the  answer;  held  that  the  devise  was  void 
under  the  statute  of  Mortmain. 

21.  Where  any  fraud  or  circumvention  has  been  practised  on 
a  testator,  or  where  he  was  incapable,  by  any  weakness  of  mind, 
of  disposing  of  his  lands,  the  devise  is  void.  But  if  the  validity 
of  a  will  of  lands  be  impeached  on  these  grounds  a  court  of 
equity  will  not  set  it  aside,  but  will  direct  a  trial  at  law,  on  the 
issue  oidevisavit  vel  non.  For  if  the  will  be  obtained  by  fraud, 
or  be  made  by  a  person  incapable  of  devising,  it  is  not  in  point  of 
law  the  testator's  will ;  and  therefore  these  points  are  proper  to 
be  tried  by  a  jury. 

22.  It  was  held  in  a  modern  case,  that  in  order  to  set  aside  a 
will  for  fraud,  parol  evidence  might  be  given  of  questions  asked 
by  the  testator,  at  the  time  of  executing  his  will,  whether  the 
contents  were  the  same  as  those  of  a  former  will. 

23.  A  devise  may  become  void  by  an  event  subsequent  to  the 
making  of  a  will.  Thus  it  is  a  rule  that  if  the  devisee  dies 
before  the  devisor,  the  devise  becomes  void.  A  doctrine  which 
was  probably  derived  from  the  rule  of  the  Roman  law. — Fro  non 
scriptis  su7it  Us  relicta  qui,  vivo  testatore,  decedwit. 

24.  A.  devised  lands  to  B.  and  his  heirs.  B.  died  in  the  life- 
time of  the  testator.  The  question  was,  whether  the  heir  of  B. 
should  take  any  thing  by  this  devise.     It  was  determined  that 

(a)  A  devise  accompanied  with  a  desire  that  the  devisee  would  convey  to  some 
charitable  use  (the  will  afterwards  limiting  an  estate  for  life  to  the  devisee)  was  held 
void  in  toto.     Doe  v.  Wrighte,  2  Bar.  &  Aid.  710. — Note  to  former  edition. 
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he  should  not;  for  it  was  a  principle  of  law,  that  in  all  gifts, 
whether  by  devise  or  otherwise,  there  ought  to  be  a  person  in 
esse  capable  of  taking  at  the  time  the  gift  vests;  and  as  the 
thing  devised  cannot  vest  till  the  death  of  the  devisor,  at  which 
time  the  devisee  was  dead,  it  followed  that  he  could  take  nothing 
by  the  devise.  As  to  the  word  heirs  being  inserted  in  the  devise, 
it  was  only  used  as  a  word  of  limitation,  to  denote  the  quantity 
of  estate  which  the  devisor  meant  to  give,  and  not  with  an 
intention  to  describe  the  heirs  of  B.,  or  to  give  them  any 
thing. 

25.  Henry    Fuller,  having   issue  four   sons,   John,   Richard,  Fuller r.  Fuller, 
Edward,  and  Henry,  devised  lands  to  his  second  son,  and  the  heirs  Doe  i;.  Colyear, 
of  his  body,  and  after  his  death  without  issue,  then  to  his  third   l^^^^^-^    • 
son.     The  second  son  died  in  the  lifetime  of  his  father,  leaving 

issue.  It  was  adjudged  that  the  issue  of  the  second  son  took 
nothing  by  the  devise,  it  being  lapsed;  but  that  the  third  son 
might  enter. 

26.  T.  Addison  having  two  dauohters,  devised  all  his  estates  iiuttoni'. 

to  his  second  daughter,  and  the  heirs  of  her  body  begotten,  and  2  Vern.  '722. 
for  want  of  such  issue,   to  his  eldest  daughter.     The  second  ^;/^"  ^Ifjo '" 

'  =>  Chan.  4-J9. 

daughter  died  in   the  lifetime  of  the  testator,    leaving  a  son. 

Adjudired  that  the  devise  to  the  second  dauohter  became  void,  Davy  i.  Kemp, 

by  her  dying  in  the  lifetime  of  the  testator  ;  and  that  her  son  334.     "" 

could  not  take   as  heir  of  her  body.     It  was  also  resolved  that 

the  eldest  daughter  should   take  immediately,  by  virtue  of  the 

devise,  for  when  the  first  devise  is  void,  the  remainder  shall  take 

place  as  if  no  such  devise  had  been  made. 

27.  R.  Wynn  devised  his  estate  to  his  brother  M.  Wynn,  and  ^^y""  "• 

.        Wynn, 

the  heirs  male  of  his  body,  remainder  to  O.  Wynn  and  the  heu'S  3  Bro.  Par.  Ca. 
male  of  his  body.     M.  and  O.  Wynn  died  in  the  lifetime  of  the 
testator;  but  O.  Wynn  left  an  only  son,  who  claimed  under  the 
devise.     It  was  resolved  that  he  took  nolhino-. 

28.  One  seised  in  fee  devised  lands  to  A.  and  his  issue,  re-  Goodrightr. 

'^Vriglit, 

mainder  to  B.  and  his  issue,  remainder  to  the  heirs  of  A.     A.   i?.\Vms.397. 

1  Stri   2o. 

died  without  issue  in  the  lifetime  of  the  testator;  and  B.  died  in  10  Mod"  370, 

the  lifetime  of  the  testator,  leaving  issue  the  defendant,  who  was 

also  the  heir  of  A. ;  and  the  plaintiff  was  the  heir  of  the  testator. 

The  question  was,  whether  as  the  devisees  A.  and  B.  both  died 

in  the  lifetime  of  the  testator,  the  issue  of  B.,  who  was  born  after 

the  will  was  made,  and  so  could  not  take  joiutly  with  the  de- 

VOL.Vl.  K 
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visees,  could  take  either  as  heir  of  the  body  of  B.  or  as  right 

heir  of  A. 

Lord  Ch.  J.   Parker  delivered   the   unanimous  opinion  of  the 

Court,  that  this  case  was  exactly  within  the  reason  of  the  case  of 
Ante,  s.  23.        Brett  V,  Rygden.     First,  because  as  well  in  this  case  the  word 

issue,  as  in  that  the  word  /leiis,  was  clearly  used  as  a  word   of 

limitation,  viz.  to  measure  out  the  quantity  of  estate  that  the 

devisee  was  to  take  ;  and  not  as  a  word  of  purchase  ;  the  devisee 
Busby  r.  Only  being  in  the  view  and  consideration  of  the  testator,  and  the 

Infia,  c.  14.        words  heir  or  issue  mentioned  for  nothing  else  but  to  limit  what 

estate  the  devisee  should  take. 
Hodgson  V.  29.  Susan  Jolland  devised  certain  lands  to  the  use  and  behoof 

Ambrose  ^f  |^gj,  gig^gj.  Elizabeth,  the  wife  of  John  Belchier,  and  her  assigns, 

Doug.  oo7.  '  '  ^ 

3  l3ro.  P.C.  for  and  during  the  term  of  her  natural  life  ;  and  after  the  deter- 
mination of  that  estate,  to  the  use  of  W.  A.  and  J.  P.  and  their 
heirs,  during  the  life  of  the  said  Elizabeth,  upon  trust  to  preserve 
the  contingent  uses  and  estates  thereinafter  limited  from  being 
defeated  or  destroyed  ;  and  from  and  after  her  decease,  then  to 
the  use  of  the  heirs  of  the  body  of  the  said  Elizabeth,  lawfully 
issuing ;  and  for  want  of  such  issue,  to  the  use  and  behoof  of 
her  sister  Catherine  Jolland,  in  the  same  words  as  are  used  in 
the  devise  to  Elizabeth. 

Elizabeth  Belchier  died  in  the  lifetime  of  the  testatrix,  leaving 
issue  one  daughter,  Catherine.  Upon  the  death  of  the  testatrix, 
Catherine  Jolland,  who  married  one  Hodgson,  suffered  a  recovery 
of  the  premises.  A  question  having  arisen  in  the  Court  of  Chan- 
cery respecting  the  construction  of  this  will,  a  case  was  made 
for  the  opinion  of  the  Judges  of  the  Court  of  King's  Bench, 
upon  the  following  question  :  "  Whether  Catherine  Belchier,  the 
daughter  of  Elizabeth  Belchier,  took  any  and  what  estate  under 
the  will  of  Susan  Jolland."     To  which  the  Judges  of  the  Court 

Vi(!f  infra,  of  King's  Bench  answered — "  If  Elizabeth  Belchier  would  have 
taken  an  estate  tail  in  case  she  had  survived  the  testatrix,  we 
think,  by  her  dying  before  the  testatrix,  it  is  a  lapsed  devise, 
and  Catherine,  the  daughter  of  Ehzabeth,  can  take  nothing." 

The  Court  of  Chancery  having  decreed  in  conformity  to  this 
certificate,  an  appeal  was  brought  in  the  House  of  Lords,  and 
the  following  question  was  put  to  the  Judges  :  ''  Whether  Ca- 
therine Belchier,  the  daughter  of  Elizabeth  Belchier,  took  any 
and  what  estate  under  the  will  of  Susan  Jolland." 
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The  Lord  Ch.  V>.  delivered  the  unanimous  opinion  of  the 
Judges  present,  that  Catherine  Belchier  took  no  estate  under  the 
will  of  Susan  JolIand.(«)     The  decree  was  affirmed. 

30.  Rich.  White  havins:   issue    Simon   his  eldest  son,   and   Wamer  r. 

TT      •,        ,  •  oil.         w*"'^'  3  f^ro- 

Hamilton  Jus  second  son,  devised  all  his  lands  m  B.  to  his  eldest  Parl.  Ca.  435. 

son  Simon,  and  the  heirs  of  his  body  ;  and  for  default  of  issue  of 

his  said  son  Simon,  then  he  devised  his  said  estate  to  his  son 

Hamilton,  and  the  heirs  of  his  body.     Simon  died  in  the  lifetime 

of  his  father,  leaving  issue  four  sons  and  four  daughters.     The 

question  was,  whether  the  eldest  son  of  Simon  took  any  thing 

by  this  devise,  or  whether  it  lapsed  to  Hamilton,  the  person 

next  in  remainder. 

The  Court  of  King's  Bench  in  Ireland  determined  that  the 
eldest  son  of  Simon  took  under  this  devise.  This  judgment  was 
reversed  by  the  Court  of  King's  Bench  in  England.  A  writ  of 
error  was  then  brought  in  the  House  of  Lords  ;  and  it  was  con- 
tended on  behalf  of  the  eldest  son  of  Simon,  that  he  ought  to 
take  under  this  devise.  I.  Because  it  was  plain  the  testator  did 
not  mean  to  exclude  the  issue  of  his  eldest  son  from  the  inherit- 
ance, the  children  of  Simon  being  alive,  and  known  to  the  tes- 
tator, at  the  time  he  made  the  devise  to  Simon  and  the  heirs  of 
his  body.  II.  Because  the  remainder  to  Hamilton  was  expressly 
limited  to  take  effect  only  in  default  of  issue  of  the  testator's  son 
Simon  ;  and  no  devise  was  made  of  the  estate  until  such  default 
should  happen ;  and  it  was  a  principle  in  law,  that  the  heir 
should  take  every  thing  which  was  not  devised  from  him. 
III.  Because  courts  of  justice  have  been  always  anxious  to 
effectuate  the  intentions  of  testators,  where  they  are  not  con- 
trary to  the  rules  of  law,  or  settled  authorities ;  and  there  was  no 
case  to  be  found  in  which  it  had  been  adjudged  that  a  devise  to 
a  man  and  the  heirs  of  his  body  lapsed  for  the  benefit  of  a  person 
in  remainder,  from  the  circumstance  of  the  first  devisee  dying  in 
the  testator's  lifetime ;  where  it  appeared  that  the  heir  of  the 
body  of  the  first  devisee  was  likewise  heir  at  law  of  the  tes- 
tator. 

On  the  other  side  it  was  contended,  that  by  the  established 
rules  of  law,  the  devise  to  Simon  became  void,  by  his  death  in 
the  lifetime  of  the  testator  ;  and  the  remainder  to  Hamilton  the 

(a)  It  was  also  lielJ  that  Catherine  .Tolland  took  an  estate  tail,  infra,  c.  14. — Note 
to  former  edition. 
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second  son,  took  effect  inunediately  on  his  father's  death.  That 
this  doctrine  had  been  adopted  in  early  times,  and  had  continued 
down  to  the  present.  It  was  estahhshed  in  the  early  part  of  the 
reis^n  of  Queen  l^iizabeth,  and  was  recognized  in  a  variety  of 
cases  down  to  the  year  1780,  nor  was  it  ever  judicially  contra- 
dicted or  impeached.     But  there  appeared  at  the  end  of  the  re- 

.\iite,  s.  24.  port  of  Fuller  v.  Fuller,  Cro.  VAvi.  422.,  a  dictum  of  Lord  Ch.  J. 
Popham,  that  where  a  devise  was  to  a  son  in  tail,  his  issue,  in 
case  of  his  deatli  in  t!ie  lifetime  of  his  father,  siiould  take  before 
the  remainder-man.      But   this    at   most  was  an   extrajudicial 

A  ate,  s.  28.  opinion  ;  and  was  not  admitted  in  the  case  of  Hodgson  v.  Am- 
brose. 

The  following  question  was  put  to  tlie  Judges: — "Whether, 
in  the  event  that  had  happened,  the  defendant  Hamilton  White 
took  any  and  what  estate  in  the  lands  of  B.  under  the  devise  to 
him,  for  default  of  issue  of  Simon  White?" 

The  Lord  Ch.  B.  delivered  the  unanimous  opinion  of  the 
Judges  })resetit,  that  Hamilton  White  took  an  estate  tail;  and 
the  judgment  of  the  Court  of  King's  Bench  in  England  was 
affirmed. 

31.  A  republication  of  a  will,  after  the  death  of  a  devisee  in 
tail,  will  not  give  any  estate  to  the  issue  of  the  devisee. 

Doe  I'.  Kelt,  32.  N.  G.  devised  lands  to  her  god-daughttr  and  the  heirs  of 

-    erm     .      .  j^^j.  jj^jy^  ^^.j^^  ^jjg^j  j^-,  ^j^^  lifetime  of  the  testatrix,  leaving  a  son. 

The  devisor  knew  of  the  death  of  the  devisee,  and  of  the  birth  of 
her  son  ;  after  which  she  made  a  codicil  that  operated  as  a  re- 
publication of  her  will.  It  was  determined  that  the  devise  hav- 
ing become  void  by  the  death  of  the  devisee,  did  not  operate  by 
its  republication,  so  as  to  give  any  estate  to  the  son  of  the 
devisee. 
Tit.  12.  c.  1.  33.  It  has  been  stated  that  where  a  trust  is  sufficiently  created, 

^  it  will   fasten  itself  upon  the  land,  and   will  not  become  void  by 

the  incapacity  or  death  of  the  trustee. 
Att.  tien.  I.  34.  Inconsequence  of  this  principle,  it  was  determined  by 

A'mb.'57l.         Lord  Camden,  that  where  an  estate  was  devised  to  trustees,  upon 
trust  for  a  charily,  the  death  of  the  trustees  in  the  lifetime  of  the 
testator  did  not  make  the  devise  void. 
2Ves.  77.  35.  Lord  Hardwicke  has  observed,  that  in  the  case  of  copy- 

holds, though  the  land  passes  by  the  surrender,  and  the  will  is 
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only  directory  of  the  uses;  yet,  if  the  devisee  dies  in  the  lifetime  ^^'^5^^"^^^^^ 
of  the  devisor,  the  devise  is  void.  503. 

36.  Where  a  devise  of  lands  in  fee  simple  becomes  lapsed,  by  The  estate  de- 

sc6ticls  to  the 

the  death  of  the  devisee,  in  the  lifetime  of  the  testator,  the  estate  heir. 
devised  will  not  go  to  the   residuary  devisee  of  the  real  estate, 
but  will  descend  to  the  heir  at  law  of  the  testator. 

37.  A  person   devised   his  messuaoe   in   E.  to  F.  C.  and  his   Wright  d.  Hall. 

^  °   .  Ill    Fortesc.  182. 

heirs,  and  all  the  rest  and  residue  of  his  messuages,  lands,  and    Roe-;.  Fludd. 

hereditaments,  to  I.  L.  his  heirs  and  assigns  for  ever.     F.  C. 

died  in  the  lifetime  of  the  testator,  by  which  the  devise  to  him 

lapsed.     And  the  question  was,  whether  the  latter  clause  in  the 

will  would  carry  over  the  lapsed  devise  to  the  residuary  devisee, 

or  it  should  descend  to  the  heir  at  law  of  the  testator. 

The  Court  held  that  the  devise  of  all  the  rest  and  residue  did 
not  convey  what  was  devised  before;  for  wills  must  be  construed 
from  the  intent  of  the  testator  at  the  time  of  making  them, 
which  appeared  to  be  to  give  his  whole  estate  to  F.  C.  and  his 
heirs  in  the  messuage  of  E. ;  and  at  the  time  when  the  will 
was  made  he  had  no  residue  left  in  that  messuage ;  and  the 
devise  to  F.  C.  being  void,  the  messuage  would  descend  to  the 
heir. 

38.  In  a  subsequent  case  of  the  same  kind,  reported  by  Lord   Doe  v. 

„,      _    -nr-,,  inn-  •   •  1    -J      1  T      Undeidown, 

Ch.  J.  Willes,  the  following  propositions  were  laid  down  :  —  l.  vvilles  Rep. 
That  the  intent  of  the  testator  ought  always  to  take  place,  when  -^^• 
it  is  not  contrary  to  the  rules  of  law.  II.  That  the  intent  of  the 
testator  ought  always  to  be  taken  as  things  stood  at  the  time  of 
making  his  will ;  and  was  not  to  be  collected  from  subsequent 
accidents,  which  the  testator  could  not  then  foresee.  III.  That 
when  a  testator  in  his  will  had  given  away  all  his  estate  and  in- 
terest in  certain  lands,  so  that  if  he  were  to  die  immediately, 
nothing  remained  undisposed  of,  he  could  not  intend  to  give 
any  thing  in  those  lands  to  his  residuary  devisee.  And  judg- 
ment was  given  accordingly, 

39.  Where  it  is  impossible  to  discover,  from  the  words  of  a   where  the  de- 
will,  what  was  meant  to  be  given,  or  to  whom,  the  will  is  void  ^J^, 

for  uncertainty. 

40.  Thus  it  is  laid  down  in  33  &34  Eliz.  by  Wray  and  Ander-  5  Rep.  63.  b. 

„    ,  ^   Doe  I'. 

son,  Ch.  Justices,   that  if  a  man  has   two  sons  of  the  name  or  .loinville, 

John,  and  devises  his  lands  to  his  son  John,  if  no  direct  proof 
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can  be  made  of  his  intent,  as  to  which  of  his  sons  he  meant,  the 

devise  is  void  for  the  uncertainty. 
MohuD  V.  41  _  Testator  left  and  bequeathed  to  all  his  grand-children  and 

iMohun,  ^  ,        ® 

1  Swanst.  share  and  share  alike.     It  was' held,  by  SirThos.  Plumer,  M.  R. 

that  the  devise  was  void,  there  being  uncertainty  both  in  the 

subject  and  in  the  objects  of  the  bequest. 
Or  the  devisee        42.  It  has  been  stated  in  a  former  chapter  that  a  devisee  may 

disagrees .  .  .  •         i  ■    i  u  • 

Antec.  i.s.  18.  disagree  to  and  disclaim  a  devise  by  deed,  in  which  case  nothmg 
TiclelT"  "  ^^'1^  ^^^^  ^"  ^^'"^  '■>  consequently  the  devise  becomes  void,  and  the 
Tit.  32.  c.  26.     lands  descend  to  the  heir  at  law. 

(a)  [Richaidson  r.  Watson,  4  B.  &  Adol.  787.  Att.-Cen.  o.  Sibthorp,  2  Russ.  & 
:\Iyl.  107.] 
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CHAP.    IX. 

Const ruclion  of  Devises. —  General  Rules. 

Sect.     I.  The  Intention  must  be  effec-  \   Sect.  32.  Contradictonj  Devises. 

tiiated.  !  33.  j4      Perpetuity     cannot     he 


15.   Words  rejected  or  supplied. 
18.  The  Word  oV  construed  and. 
25.  The  Word  and  construed  or. 

29.  And  and  or  construed  liter- 

ally. 

30.  Particular  Estates  sometimes 

transposed. 


created. 

40.  Bit*  <Ae  construction  will  be 
cy-pres. 

45.  No  Averment  admitted  to  ex- 
plain Devises. 

48.  Unless  there  is  a  latent  am- 
biguity. 


Section   I. 
A  WILL  being  considered  as  an  instrument  made  at  a  time  when   The  intention 
the  testator  cannot  have  the  assistance  of  persons  skilled  in  the   fe^.tuatt'd. 
law;  or  as  it  is  usually  expressed,   when  he  is  inops  consilii,  the 
Judges  have  at  all  times  held  that  it  shall  not  be  construed  strictly, 
like  a  deed,  but  that  the  intention  of  the  testator,  though  not 
expressed  in  the  proper  legal  and  formal  words,  shall,  notwith- 
standing, be  carried  into  effect ;  it  being  a  maxim  of  the  English 
law,— QmocZ  ultima  voluntas  testatoris  perimplenda  est,  secundum 
veram  intentionem. 

2.  It  follows  that  no  technical  words  are  necessary  to  convey 
a  testator's  meaning ;  and  whenever  that  is  doubtful,  it  must  be 
collected  from  the  scope  of  the  whole  will,  compared  with  its 

several  parts;  for  courts  of  justice  cannot  make   a  will  for  the  2  Burr.  R.  770. 

party,  nor  interpret  it  by  any  arbitrary  rule,  but  that  mode  of 

construction   is  to  be  preferred  which   gives  effect  to  every  part 

of  the  instrument,  so  that  each  word  may  have  its  particular  2P.  Wms.282. 

operation,  and  not  be  rejected,  if  any  construction  can  possibly 

be  put  upon  it. 

3.  The  intention  of  the  testator  must  be  collected   from  the   3  Bun-.  R. 

.  .  1541. 

whole  will,  ex  visceribus  testamenti,  so  as  to  leave  the  mmd  quite 
satisfied  about  what  the  testator  meant.     And  as  a  will  of  lands 
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must  be  in  writing,  such  collection  of  the  testator's  intention 
must  be  derived  from  the  will  itself;  for  no  averment  founded  on 
parol  evidence  can  be  admitted  to  explain  any  thing  dubious  in 
the  will,  except  in  a  few  instances,  which  shall  be  mentioned 
hereafter. 

4.  General  words  in  one  part  of  a  will  may  be  restrained  by 
subsequent  ones,  and  shall  be  construed  so  as  not  to  defeat  the 
intention  of  the  testator,  where  it  can   be  collected  from  any 
other  part  of  the  will.     But  where  there  is  a   manifest  general 
Tnfia,  c.  12.  &    intent,  the  construction  should  be  such  as  to  etlectuate  it,  though 
^  ^-  by  that  construction  some  particular  intent  may  be  defeated. 

2  Burr.  K.  5.  The  Construction  must  be  such  that  the  intent  of  the  tes- 

l)ou.r'.ll.34l.    tator  may  be  rendered  consistent  with  the  rules  of  law,  for  other- 
wise every   testator  would   make   a   new   law   for   himself ;  the 
metes  and  bounds  of  property  would  be  vague  and  indeterminate, 
which  would  end  in  its  total  insecurity. 
2P.Wms.74i.       G.  Technical  words  are  presumed  to  be  used  in  the  sense 
Doug.  R.  341.    ^^,|^j^j^  ^]^g  jj^^y   j^^g  appropriated  to  them,  unless  the  contrary 
appears.     But  where  the  intention  of  the  testator  is  plain,  it  will 
be  allowed  to  control  the  legal  operation  of  the  words,  however 
technical. 
Cowp.  11.306.        7.  Introductory  words  often  assist  in  showing  the  intention  of 
^^''  a  testator ;    and   the  courts  have  laid  hold  of  them,  as  they  do 

of  every  other  circumstance  in  a  will,  that  may  help  to  guide 
their  judgment  to  its  right  and  true  construction. 
iP.Wms.286.       8.  The  particular   situation  of  a  testator,  the  number  of  his 
4^Bro.C.C.       children,  the  different  kinds  of  property  whereof  he  was  pos- 
sessed at  the   time   of  making  his  will,  are  circumstances  from 
which  arguments  may  be  drawn  respecting  his  intention.     And 
2  Ves.  616.        it  has  been  determined,   in  several  cases,  that  the  same  words 
"'^^'    '       '    may  have  a  different  construction,   when    applied   to   different 
kinds  of  property. 

I'rcc.  in  Cha.  9.  An  heir  at  law  shall   not  be  disinherited  by  a  will,  unless 

473.  Cowp.  99.     ,  -  •        1-      i-  i      ii     i 

6  Dow.  22.        there  are  express  words,   or   a  necessary  unplication,  to  that 
effect ;  for  the  title  of  the  heir  being  founded  on  the  laws  of  de- 
scent, which  are  certain,  is  therefore  not  to  be  defeated  by  an 
uncertain  devise. 
Hayes  u.  Foord,        10.  A  dubious  expression  in  a  will  may  be  explained  by  a 
'"^"'  codicil,  or  even  by  a  schedule  annexed  to  such  will. 
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11.  It  has  been  stated,  that  thouoh  all  trusts  are  in  one  sense  Tit.  12.  c.  i. 

.,...,  ,     i>s.  87,  88. 

executory,  yet  that  there  is  a  distinction  between  a  trust  created 
without  any  reference  to  a  further  execution  of  it,  by  a  convey- 
ance directed  to  be  made,  and  a  trust  whose  effect  is  referred  to 
another  conveyance,  directed  to  be  made  for  its  final  execution. 
lin  the  case  where  a  trust  is  created  by  will,  without  any  reference 
to  a  further  execution  of  it,  the  construction  is  the  same  as  in 
devises  of  legal  estates  ;  but  where  a  conveyance  is  directed  to 
be  made,  the  construction  is  more  liberal,  in  order  to  carry  into 
full  effect  the  intention  of  the  testator. 

12.  Adjudged  cases  may  be  argued  from,  in  the  construction   i  Ijuit.  R.233, 
of  wills,   where  they  establish  general  rules  for  discovering  the 
intention  of  a  testator,  and   where  once  a  court  of  justice  has 
determined  the  meaning  of  certain  words,  or  forms  of  expres- 
sion, the  same  effect  will  in  all  future  cases  be  given  to  them,  for 

the  great  object  in  matters  of  this  kind  is  certainty ;  and  Lord 
Mansfield  has  observed,  that  if  an  erroneous  or  hasty  determina-  Hodgson  v. 
tion  has  got  into  practice,  there  is  more  benefit  derived  from 
adhering  to  it,  than  if  it  were  to  be  overturned. 

13.  It  has  been  truly  said  by  Mr.  Hargrave,  that  if  courts,  liar.  Tracts, 

•  1  .         .  .  .  295 

either  of  law  or  equity,  in  both  of  which  the  rules  of  interpreta-  pearne  Cont. 

tion  must  be  the  same,  should  indulcre  an  unlimited  latitude  of  1^^™,' ^,^^;, 

'  ^  1  Kden  s  11. 

forming  conjectures  upon  wills,  instead  of  attending  to  their  gram-  143.  367. 
matical  or  legal  construction,  the  consequence  must  be  endless 
litigation.  Every  title  to  an  estate,  that  depended  on  a  will, 
must  be  brought  into  Westminster  Hall ;  for  if  once  we  depart 
from  the  established  rules  of  interpretation,  without  a  moral 
certainty  that  the  meaning  of  the  testator  requires  it,  no  inter- 
pretation can  be  safe  till  it  has  received  the  sanction  of  a  court 
of  justice ;  for  how  can  a  client  or  a  purchaser  be  assured  that 
the  conjecture  of  the  most  able  counsel,  or  the  most  experienced 
conveyancer,  will  be  in  all  points  the  same  as  the  conjectures  of 
the  Judges,  or  the  Chancellor. 

14.  In  a  modern  case  Lord  Kenyon  said,  "Had  there  not  5 Temi  11.561. 
been  such  a  current  of  authorities  as  we  find  in  the  books,  since 

the  passing  of  the  statute  of  Wills,  on  the  construction  of  wills, 
to  further,  as  it  has  been  called,  the  intentions  of  devisors ; 
perhaps  it  would  have  been  better  that  the  same  strict  words  had 
been  required  in  testamentary  dispositions  of  land,  as  in  those 
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by  deed  :  because  then  the  language  of  passing  estates  would 
have  been  so  faniihur,  that  few  questions  would  have  arisen  on 
wills.  For  it  has  been  often  observed,  that  few  questions  arise 
on  the  construction  of  deeds,  when  compared  to  those  which 
daily  arise  on  wills.  But  we  are  bound  to  consider  the  series  of 
authorities  on  this  subject  as  the  law  of  the  land  ;  and  it  would 
be  extremely  dangerous  now,  to  remove  those  land-marks  of  real 
property,  on  which  mankind  have  acted  for  such  a  length  of 
time." 
Words  rejected        15.  Where  there  are  words  in  a  will  which  have  no  meaning, 

or  supplied.  i  •    i  •  i         i  i  i   •  •  r  xi 

or  which  are  evidently   contrary  to  the  general  intention  or  the 
Hawest'.  testatop,  they  will  be  rejected.     And,  on  the  other  hand,  words 

Infra,  c.  15.       Omitted   by   mistake,   and    which   are   absolutely   necessary  to 

effectuate  the  general  intention,  will  be  supplied. 
Coryton  v.  1().  Sir  W.  Corytou  devised,  for  the  preserving  and  continuing 

Helliar,  i  •  i  •       ■  i        i 

1745,  MS.         Ins  real  estate  in  his  name  and  blood,  all  his  lands  to  trustees 
^^'  and  their  heirs,  until  his  son  John  should  attain   his  age  of 

twenty-seven,  and  no  longer,  in  trust  in  the  meantime  out  of  the 
rents  and  profits  for  paying  legacies,  and  to  lay  out  the  residue 
in  the  purchase  of  lands  of  inheritance,  to  be  settled  in  the  same 
manner  as  the  rest  of  his  estate  ;  and  from  and  after  the  deter- 
mination of  the  estate  limited  to  them  as  aforesaid,  and  the  full 
accomplishment  of  his  son's  age  of  twenty-seven,  that  his  said 
trustees  and  their  heirs  should  stand  and  be  seised  of  all  the 
lands  devised  to  them  and  their  heirs  to  the  use  and  behoof  of 
his  said  son  John  and  his  assigns,  for  and  during  the  term  of 
ninety-nine  years,  without  impeachment  of  waste,  and  from  and 
after  the  determination  of  that  estate,  to  the  use  and  behoof  of 
his  said  trustees  and  their  heirs,  during  the  natural  life  of  the 
said  John  Coryton,  for  preserving  contingent  remainders;  but 
nevertheless  to  permit  the  said  John  Coryton  to  take  the  profits 
during  his  natural  life  ;  and  from  and  after  his  decease,  to  the 
use  and  behoof  of  the  first  and  every  other  son  of  the  said  John 
Coryton  in  tail  male  ;  and  for  default  of  such  issue,  to  the  use  of 
the  heirs  of  the  body  of  the  said  John  Coryton  ;  and  for  want  of 
such  issue,  to  the  use  and  behoof  of  his  daughter  Susanna 
Elliot  in  tail ;  and  for  default  of  such  issue,  to  the  use  and  be- 
hoof of  his  nephew  John  Goodall,  the  plaintiff,  for  life,  &c. 
taking  the  name  of  Coryton ;  with  power  to  his  trustees,  until 
his  son  should  attain  his  age  of  twenty-seven  years,  to  make 
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leases  of  the  premises,  and  the  like  power  to  his  son,  upon  his 
attaining  the  age  of  twenty-seven  ;  with  a  power  also  to  his 
trustees,  so  long  as  his  son  should  continue  under  twenty-seven, 
to  join  with  him  in  making  a  jointure,  and  after  his  son's  attain- 
ing twenty-seven,  then  to  make  such  jointure  himself. 

The  testator  died  in  1712,  and  his  son  Sir  John  Cory  ton  died 
in  1739,  without  issue,  having  made  his  wife  executrix  and  resi- 
duary legatee,  who  died  in  1741,  and  devised  the  premises  to 
the  defendants,  for  the  residue  of  the  ninety-nine  years'  term 
created  by  the  will  of  Sir  W.  Coryton,  considering  it  as  an  ab- 
solute interest  for  ninety-nine  years  in  Sir  J.  Coryton,  and  not 
determinable  upon  his  death  ;  Susanna  Elliot  being  also  dead 
without  issue.  » 

The  plaintiff  brought  his  bill  to  be  let  into  possession  of  the 
premises,  insisting,  that  though,  as  the  words  of  the  will  stood, 
there  seemed  to  be  an  absolute  ninety-nine  years'  term  given  to 
Sir  John  Coryton,  yet  that  was  only  a  mistake  in  the  wording  of 
the  will,  it  never  being  the  intention  of  Sir  W.  Coryton,  the  tes- 
tator, that  his  estate  should  go  into  another  family,  or  to  any 
wife  his  son  should  happen  to  marry,  which  it  would  probably 
do,  by  an  absolute  devise  for  ninety-nine  years :  whereas,  by  the 
whole  scope  of  the  will,  his  intent  plainly  appeared,  to  continue 
the  estate  in  his  own  name  and  blood,  and  to  give  the  same  to 
his  son  only  for  a  term  of  ninety-nine  years,  determinable  upon 
his  death. 

Lord  Hardwicke  said,  the  question  was,  whether  this  was  an 
absolute  term,  to  end  only  by  effluxion  of  time,  or  to  cease  upon 
the  death  of  Sir  J.  Coryton.  And,  as  on  the  one  hand,  it  must 
be  admitted  that  there  were  no  express  words  to  determine  it, 
so  on  the  other  it  must  hkewise  be  admitted,  that  it  might  be 
made  determinable  by  other  parts  of  the  will,  though  not  ex- 
pressly limited  to  be  so.  This  term  was  not  limited  to  the  ex- 
ecutors and  administrators  of  Sir  J.  Coryton,  and  though  not 
much  stress  was  to  be  laid  on  that,  yet  it  was  strange  that  in  so 
verbose  a  will,  these  words  should  be  omitted,  if  the  testator  in- 
tended his  son's  representatives  to  take  it.  The  estate  limited 
to  trustees  was  a  sufficient  estate  of  freehold  to  support  the  con- 
tingent remainders,  and  to  preserve  the  estate  to  Sir  John  Cory- 
ton for  his  life,  but  not  to  preserve  the  term  from  forfeiture  for 
his  executors;  but  was  just  in  the  same  manner  as  in  a  convey- 
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ance  where  the  term  was  deterniiiiable ;  and  tlie  limitation  also 
to  the  first  and  every  other   son  was  the  same  as  in  a  common 
settlement.     The  construction,  therefore,   made  by  the   plaintiti 
answered  every  purpose  of  a  settlement ;  and  that  made  by  the 
defendants  only,  left  a  dry  reversion  in  the  first  and  other  sons, 
expectant  U])on  a  term  which  mi^ht  last  lonoer  than  the  lives  of 
the  sons  or  (grandsons.      Had  this  been  intended  for  an  absolute 
term,  to  enable  Sir  J.  Corytou  to  provide  for  his  younger  children, 
it    woidd   likewise  have  been  proper  to   have  provided  against 
the  forfeiture  of  the  term,  by  the  trustees,  for  so  many  years  as 
were  to  come  of  the  term  ;  and  if,  as  was  admitted  by  the  defen- 
dant's counsel,  the  limitation  to  the  first  and  other  sons,  imme- 
diately following  the  limitation  of  the  term,  might  have  deter- 
mined it  upon   the  death  of  Sir  J.  Coryton,  the  interposing  an 
estate  to  trustees  for  [)reserving  contingent  remainders,  should 
not  overturn  the  whole  will,  especially  as  that  limitation  to  the 
trustees   was   unnecessary,    there  being   an  estate    of  freehold 
limited  to  them  before.     Indeed,  before  the  statute  of  Uses,  an 
estate  in  feoffees  and  their  heirs,  to  the  use  of  A.  for  years,  re- 
mainder to  the  right  heirs  of  B.  who  was  then  living,  the  con- 
tingent remainder  was  good,  because  supported  by  the  estate  of 
freehold  in  the  feoffees  ;  but  since  the  statute  it  was  otherwise, 
and  therefore  where  the  first  limitation  was  for   life,  and  a  re- 
mainder was  limited  to  trustees  during  the  life  of  the  tenant  for 
life,  for  preserving  contingent  remainders,  and  upon  further  trust 
to  permit  the  tenant  for  life   to  receive   the  profits  to  his  own 
use,   this  was   done    that  if    tenant  for  life  should,  by  making 
a  feoffment,  commit  a  forfeiture,   the  tiustecg   should   notwith- 
standing suffer  him  to  receive   the  rents.     But  where  the  first 
limitation  was  only  for  years,  the  remainder  to  trustees  during 
the  life  of  the  tenant  for  years,  was  inserted  purely  to  support 
the  contingent  remainders,  which  the  estate  for  years  could  not 
do  ;  but  not  with  a  view   of  preserving   the  remainders  against 
the  tenant  fur  years,  when  those  very  remainders  would  be  void 
for  want  of  a  freehold  to  support  them.     At  the  time  of  this  will 
made,  Sir  J.  Coryton  was  but  twenty-one  ;  and  if  this  was  taken 
for  an  absolute  term,  from  the  time  of  his  attaining  twenty-seven, 
the  testator,  instead  of  giving  his  estate  to  his  family,  would 
have  given  it  from  them  for  105  years  ;  which  would  appear  very 
harsh  if  Sir  J.  Coryton  had  had  a  son,  who  might  thus  have 
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been  stripped  by  an  executor.     Now  the  plaintiff  was  in  the 
same  case,  being  directed  to  change  his  name  forthwith  ;  and  to 
what  purpose  should  he  take  the  name  immediately,  if  he  be  not 
to  take  the  estate  for  10.5  years  ?     Had  the  testator  intended  this 
for  an  absolute  term,  there  was  no  occasion  to  give  powers  of 
leasing  or  jointuring,  as  both  might  have  been  supplied  thereout. 
For  though  it  would  not  be  strictly  a  jointure  within  the  statute, 
yet  it  would  be  a  good  satisfaction  of  dower  in  equity  ;  and  it  was 
absurd  to  suppose  that  he  intended  this  son,  whom  he  would 
not  trust  with  his  estate  before  twenty-seven,  should  have  power 
to  give  the  whole  away   for  ninety-nine  years,  even  before  he 
was  twenty-seven.     It  was  said  that  the   testator  might  intend 
his  son  the  power  of  disposing  of  the  estate  to  the  heir  of  the 
family,  if  he  should  so  please,  but  there  was  no  evidence  of  such 
intent;  on  the  contrary,  he  meant  to  tie  him  up  as  fast  as  pos- 
sible.    And  there  was  as  little  evidence  of  the  testator's  meaning 
he  should  have  it,  to  provide  for  younger  children.    Then  it  was 
objected  that  here  was  an  absolute  term  given,  which  could  not 
be  varied  or  taken  away  by  implication.     But  in  King  v.  Mel-  I'lfra,  c.  12. 
ling,  1  Vent.  299.  we  find  an  express  estate  for  life  enlarged  to 
an  estate  tail ;  and  the  same  in  Langley  v.  Baldwin,  for  so  was 
the  opinion  of  the  Court  of  C.  B.,  though  in  1  Ab.  Eq.  185.  by 
mistake,  it  is  called  only  an  estate  for  life;  which  distinguishes 
it  from  Bamfield  v.  Popham,  2  Vern.  427 — 449,  where  the  limi- 
tation was  to  all  and  every  the  son  and  sons  ;  and  though  it  be 
said  that  an  estate  cannot  be  enlarged,  yet  do  I  find  no  rule 
that  an  estate  cannot  be  abridged  by  implication  ;  and  for  in- 
stance, a  devise  to  one  and  his  heirs,  and  if  he  die  without  issue 
to  remain  over;  this  abridged    the  fee  to  an  estate  tail.     A  dis- 
tinction was  made  between  a  necessary  and  a  probable  implica- 
tion, which  last  only  was  said  to  be  in  this  case ;  but  there  was 
no  such  thing  as  a  natural  necessary   implication ;  that  being 
the  necessary   consideration,  which  plainly  appeared  to  be  the 
testator's  intent,  as  it  was  in  Langley  v.  Baldwin.  So  in  the  pre- 
sent case,  what  could  be  more  unnatural   than  to  suppose  the 
testator  meant  to  give  away  his  estate  for  105 years;  and  though 
all  he  had  hitherto  said  went  only  on  the  supposition  of  its 
being  but  an  implication,  as  the  defendant's  counsel  would  have 
it,  yet  he  thought  the  question  expressly  determined  by  other 
parts  of  the  will.    He  thought  the  cases  of  Spalding  v.  Spalding,  Infra,  c.  I8. 
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nfra,  c.  10.  Cio.  Car.  185.,  and  Whalley  v.  Reede,  1  Lutw.  810.  applicable 
to  the  present.  And  in  Amhurst  v.  Litton,  first  heard  in  1728, 
and  decreed  for  the  plaintifi';  then  reheard  in  1729,  and  the  for- 
mer decree  reversed  ;  and,  finally,  in  the  House  of  Lords,  it  was 
admitted  on  all  hands,  that  the  testator  had  power  to  dispose  of 
the  terms;  that  the  words  of  the  devise  were  very  strong,  giving 
them  to  his  mother,  for  her  sole  use  and  benefit ;  and  was  urged 
also  to  be  a  great  circuity,  if  intended  only  to  give  her  the  sums 
secured  by  those  mortgage  terms,  which  might  much  more 
easily  have  been  given  in  money ;  yet  was  the  last  decree  af- 
firmed, from  the  great  improbability  that  the  testator  meant  to 
give  away  and  sever  these  long  terms  from  the  inheritance. 
The  authorities  quoted  for  the  defendants  were  first  Lanes- 

Infra,  c,  18.  borough  V.  Fox,  which  was  decreed  upon  the  too  great  remote- 
ness of  the  executory  devise.  That  of  Amble  v.  Jones,  which 
was  clearly  a  fee  upon  a  fee  ;  and  Moore,  7.,  which  was  likewise 
a  very  plain  case.  One  general  observation  occurred  on  this 
will,  that  it  was  intended  for  a  family  settlement,  wherein  the 
limitations  were  framed  as  strict  as  possible.  Now  suppose  this 
a  marriage  article,  would  the  Court  have  decreed  a  settlement  of 
an  absolute  term  ?  Even  in  a  conveyance  executed,  he  was  in- 
clined to  think  the  Court  would  have  rectified  it,  because  destruc- 

Tit.  32.  c.  19.  tive  of  the  whole  settlement,  as  in  Uvedale  v.  Halfpenny,  where 
the  term  for  raising  younger  children's  portions  being  by  mistake 
placed  behind  the  estate  tail,  the  Court  rectified  it,  although  the 
son,  tenant  in  tail,  had  suffered  a  recovery.  A  distinction  was 
made  between  settlements  and  wills,  which  last  it  was  said  must 
betaken  as  they  are ;  but  this  must  be  understood  with  some 
restriction,  that  the  construction  be  not  barely  according  to  the 
words,  but  likewise  according  to  the  testator's  intent ;  as  in  Sir 
J.  Hobart  v.  Lord  Stamford,  where  trustees  for  preserving  con- 
tingent remainders  were  inserted,  though  not  directed  by  the 
will ;  and  if  there  was  any  doubt,  the  present  case  was  stronger, 
because  part  was  executory,  as  land  was  to  be  purchased  with 
the  profits. 

Upon  the  whole,  therefore,  he  was  of  opinion,  that  this  was 
not  an  absolute  term  for  ninety-nine  years,  but  that  it  determined 
upon  Sir  J.  Coryton's  death. 

wiiitet;.  17.  A  person  devised  to  his  wife  several  freehold  estates,  until 

5  Hun'  2703.     '^'^  ^°"  ^'  ^^ •  should  attain  the  age  of  twenty-one  years,  in  trust 
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to  maintain  him ;  and  then  devised  the  same  to  his  said  son  T.  P.  in 
fee.  But  if  it  should  happen  that  his  said  wife  should  be  ensient 
with  one  or  more  children,  at  the  time  of  his  decease,  and  his 
said  son  T.  P.  should  die  without  issue,  before  he  attained  the 
age  of  twenty-one  years,  such  child  or  children  being  then  living, 
he  then  devised  the  premises  to  his  wife,  till  such  child  or 
children  should  attain  their  ages  of  twenty-one  years,  in  trust  to 
maintain  them  ;  and  then  devised  the  same  to  such  children  in 
fee.  But  if  it  happened  that  his  son  T.  P.  should  die  without 
issue,  and  before  twenty-one,  or  that  his  wife  should  at  the  time 
of  his  decease,  be  ensient  with  one  or  more  child  or  children,  who 
should  die  without  issue,  under  twenty-one ;  then  he  devised  the 
premises  to  his  wife  for  life ;  remainder  to  his  nephews  in  fee. 

The  testator  at  the  time  of  making  his  will  had  only  one  child, 
the  said  Thomas;  but  after  the  making  thereof,  and  before  his 
death,  he  had  two  other  sons  born  ;  namely,  the  plaintiffs, 
Edward  and  John.  The  testator  died  in  1759,  his  wife  survived 
him,  but  was  not  ensient  at  the  time  of  his  death.  T.  P.  died 
without  issue,  in  1766.  A  bill  was  filed  in  Chancery  by  the 
widow,  on  behalf  of  herself  and  her  two  infant  children ;  pray- 
ing that  a  sufficient  part  of  the  rents  and  profits  of  the  real 
estate  might  be  applied  for  the  maintenance  and  education  of 
the  two  infants. 

The  Court  directed  a  case,  for  the  opinion  of  the  Court  of 
King's  Bench — Whether,  in  the  event  that  had  happened,  any 
and  what  estate  was  vested  in  the  widow,  and  the  two  infant 
sons  of  the  testator. 

The  Judoes  of  the  Court  of  King's  Bench  certified  as  fol- 
lows  : — "  We  are  of  opinion,  that  the  provision  made  by  the 
testator,  being  for  children  which  were  to  be  born  after  the 
making  of  his  will,  he  cexidanXy  intended  to  comprehend  all  the 
children  which  should  be  born  of  his  then  wife  (whether  6e/brg  or 
after  his  decease) ;  for  we  think  that  a  father,  in  making  an  ex- 
press provision  for  any  children  which  his  wife  should  be  ensient 
with  at  the  time  of  his  decease,  could  never  intend  to  give  his 
estate  to  such  children,  in  exclusion  of,  or  to  his  nephews  (as  the 
event  has  happened)  in  preference  to,  any  child  or  children 
that  might  be  born  in  his  lifetime.  • 

"We  are   of   opinion    therefore,    that    notwithstanding    the  .^ 
defect  of  expression  in  this   will,  the  children   born  before   the 
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testator's  death,  are  virtually  included  in  the  provision  so 
anxiously  made  by  a  parent  for  his  posthumous  children;  and 
that  upon  the  (rue  construction  of  this  will,  the  plaintifi's  Eilward 
and  John  will  be  entitled,  from  the  testator's  manifest  intent,  to 
Doei.Mickiem,   take  an  estate  in  fee  in  the   premises  at  their  respective  ag-es  of 

6  East,  4K6.  .  '  •  ,.  t-, 

13oer.Sieiilakc,  twenty-one  ;  and  that  in  the  mean   time  the  plaintiff  Eleanor, 

their  mother,  is  entitled  to  hold  the  said  premises,  subject  to  the 

trust  of  the  said  will,  for  their  maintenance  and  education." 

The  word  or  18.  The  word  or  has  been  frequently  construed  andf  in  a  con- 

construed  and.     .       . 

juclive   sense;  where  the  intention  of  the  testator  appeared  to 

require  such   a  construction. 

^.•'""'^"^-  19.  R.  Baker  devised  lands  to  his  son  Richard,  and  his  heirs 

Oerrard, 

Cro.  Eliz.  525.   for  ever;  and   if  Richard  died   within  the  age   of    twenty-one 

years,  or,   without  issue ;  that  then  the  land  should  be  equally 

divided  amongst  his  three  other  sons.     Richard  the  devisee  had 

issue  Mary,  and  died  within  a<ie.     It  was  resolved,  that  the  word 

or,  should  be  construed  as  and,  in  a  conjunctive  sense. 

Piicei;.  Hunt,        20.  A  person  devised  his  land  to  his  son  and  his  heirs,  and  in 
Pollexf.  645.  ,  •  ,  P 

case  his  son  should  die  before  he  attained  the  age  of  twenty-one,  or 

have  issue  of  his  body,  then  over.  The  son  lived  to  twenty-eight 
years,  but  died  without  issue.  It  was  resolved,  that  the  will 
should  be  construed,  as  if  the  words  had  been;  and  in  case  my 
said  son  shall  happen  to  die  before  he  attains  his  age  of  twenty- 
one,  «//<^/  have  issue  living. 
Barker  v.  21.  The  Words  of  a  will  were  : — "  I  give  the  said  premises  to  my 

2Stia.  1175.  grandson,  his  heirs  and  assigns;  but  in  case  he  dies  before  he 
attains  the  age  of  twenty-one  years,  or  marriage,  and  without 
issue,  then  and  in  such  case"  he  devised  the  same  to  the  defen- 
dant. The  grandson  attained  twenty-one,  and  died,  never 
having  been  married  ;  and  it  was  insisted  that  the  attaining 
twenty-one,  was  a  performance  of  the  condition,  and  vested  the 
estate  absolutely  in  the  grandson,  under  whom  the  lessor  of  the 
phiintifl"  claimed.  Judgment  was  given  accordingly  in  the  county 
palatine  of  Durham;  whereof  error  was  brought  in  the  Court  of 
King's  Bench.  After  several  arguments,  the  Court  affirmed  tiie 
Anie,  s.  20.  judgment,  upon  the  authority  of  Price  v.  Hunt,  where  the  word 
or  was  construed  conjunctively.  And  they  said  they  would  read 
this  without  the  word  or,  as  if  it  run: — "and  if  he  dies  before 
twenty-one,  unmarried,  and  without  issue  ;"  which  he  did  not 
do,  for  one  of  the  circumstances  failed.     And  all  put  together 
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were  but  in  the  nature  of  one  contingency  ;  and  it  was  consider- 
able, that  this  was  not  a  condition  precedent,  but  to  destroy  an 
estate,  devised  by  the  former  words  in  fee. 

22.  A  person  devised  two-thirds  of  his  estate  to  his  son  M.  P.  Wai^i.  v. 
to  hold  to  him,  his  heirs  and  assigns  for  ever.     But  in  case  his  3  A^k^^i^gj. 
said  son  should  happen  to  die  before  he  should  attain  the  age  of 
twenty-one  years,  or  without  issue,  then  he  gave  and  devised 

the  said  two-thirds  to  his  wife.  By  a  codicil  the  testator  reciting 
this  clause,  proceeded  thus : — "  Now  my  further  mind  and  will 
is,  that  in  case  my  said  son  shall  happen  to  die  before  the  age  of 
twenty-one,  or  without  issue  as  aforesaid,  and  also  in  case  of  the 
decease  of  my  said  wife,  then  I  give  and  devise  the  said  two- 
third  parts  to  all  the  sons,  and  daughters  of  T.  D." 

The  son  died  after  the  age  of  twenty-one,  but  without  issue; 
and  the  question  was,  whether  the  devise  over  to  the  mother 
should  take  effect,  upon  one  of  the  contingencies  happening 
only. 

Lord  Hardwicke  said,  he  thought  it  a  very  plain  case.  The 
testator  had  a  wife  and  a  son  living:  If  he  had  gone  no  further 
than  the  first  clause,  he  had  given  him  an  absolute  fee.  But 
then  followed  the  executory  part.  Upon  the  words  in  the  codi- 
cil there  could  be  no  doubt  at  all ;  it  was  to  go  over  upon  two 
contingencies  ;  the  words  as  aforesaid  took  in  all  the  former  dis- 
position. Suppose  he  had  said  no  more  than,  in  case  my  son 
died  under  twenty-one  as  aforesaid,  would  this  have  disinherited 
the  issue,  if  the  father  had  died  under  twenty-one,  and  gone  over 
to  the  mother  ?  By  no  means  ;  for  he  would  have  supplied  the 
words — and  without  issue;  and  should  have  been  justified  by 
the  expression,  as  aforesaid.  He  held  it  to  be  a  vested  estate  in 
fee  in  the  son,  as  he  arrived  at  his  age  of  twenty-one  ;  and  that 
though  he  died  without  issue,  yet  it  did  not  go  over  to  the  mo- 
ther, but  descended  to  his  heir  at  law. 

23.  A  woman  devised  a  house  to  her  son  Robert,  his  heirs  Framiinoiiam, 
and  assigns  for  ever;  and  in  case  he  should  happen  to  die  in  his  o"  ??"£', 
minority  and  unmarried,  or  without  issue,  she  gave  it  over.         » 

Lord  Hardwicke  held,  that  the  estate  was  to  go  over  only  upon 
one  contingency ;  that  of  Robert's  dying  during  his  minority,  Brownsword  r. 
subject  to  the  qualifications  of  his  being  unmarried,  and  without  ii-ff7J^'^c%o 
issue  at  his  death  ;  and  consequently  the  eslate  vested  absolutely 
in  Robert,  upon  his  coming  of  age. 

VOL.    VI.  L 
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Fairfield. V.  24.  A  persoii  devised  to  his  brother  Benjamin  Smith  all  his 

]3om.  Pioc.        ^^^  ^"^  freehold  estates  ;  but  in  case  his  said  brother  Benjamin 
^^^^-  should  die  before  he  attained  the  age  of  twenty-one  years,  or 

without  leaving  issue  living  at  his  death  ;  then  he  bequeathed 
his  real  estate  to  his  mother.  Benjamin  Smith  the  devisee  en- 
tered into  possession  of  the  devised  premises,  and  attained  his 
age  of  twenty-one  years,  but  died  without  issue. 

The  courts  of  Common  Pleas  and  King's  Bench  in  Ireland 
determined,  that  as  the  devise  over  was  intended  only  to  take 
place  on  the  happening  of  one  contingency,  consisting  of  two 
branches,  namely,  Benjamin's  dying  under  twenty-one,  and 
without  leaving  issue,  and  as  in  this  view  only  the  latter  part  of 
the  contingency  had  happened,  and  the  former  branch  becoming 
impossible,  the  devise  over  could  not  operate. 

On  a  writ  of  error  to  the  House  of  Lords  it  was  contended  on 
behalf  of  the  plaintiff  in  error  that  the  construction  adopted  in 
Ireland  was  so  much  against  the  language  of  the  will,  as  to  be 
the  direct  contrary  to  that  which  the  will  peremptorily  directed. 
According  to  the  words,  the  devise  over  was  to  operate  on  the 
happening  of  either  of  two  events  ;  either  in  the  event  of  Benja- 
min's dying  under  twenty-one,  or  dying  without  leaving  issue. 
But  accordincr  to  the  construction  in  Ireland,  the  words  of  con- 
tingency  were  made  to  be, — In  case  my  said  brother  shall  die 
before  he  attains  twenty-one,  and  without  issue.  The  testator's 
disjunctive  or  was  struck  out  of  the  will,  and  instead  of  it,  the 
conjunctive  and  was  inserted.  The  testator's  two  contingencies 
were  consolidated  into  one  contingency  ;  and  so  the  testator  was 
made  to  speak  the  very  reverse  of  that,  which  he  had  really 
spoken. 

On  behalf  of  the  defendant  in  error,  it  was  said,  that  the 
general  intent  of  the  testator,  as  far  as  it  could  be  collected  from 
the  whole  will,  must  prevail,  even  against  any  particular  clause  ; 
which  if  taken  separately  might  have,  or  seem  to  have  a  contrary 
Doe  r.  Ilaliey,  tendency.  Now  in  this  case  the  general  intent  of  the  testator 
appeared  with  sufficient  clearness  to  have  been,  to  prefer  his 
brother  Benjamin  and  his  issue,  before  his  mother;  and  that  the 
mother  was  not  to  take,  to  the  exclusion  of  tlie  children  of  Ben- 
jamin. This  intent,  then,  ought  to  be  carried  into  effect,  and  it 
could  not  be  carried  into  effect,  without  construing  the  word  or 
in  a  conjunctive  sense  ;  since  otherwise   Benjamin  might  have 
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died  under  age,  leaving  children,  and  by  reason  of  his  dying  un- 
der age,  the  children  would  have  been  excluded. 

To  give  I  he  word  or  a  conjunctive  sense  when  the  context  and 
intent  of  the  whole  instrument  required  it,  was  neither  a  strained 
nor  a  novel  construction.  There  was  perhaps  no  word  in  the 
language  of  more  equivocal  effect  than  the  word  or.  By  a  shght 
variation  of  the  phrase,  in  almost  any  case,  it  might  be  made  to 
have  either  a  conjunctive  or  disjunctive  operation.  A  devise 
over  if  A.  shall  die  before  his  attaining  his  full  age,  or  day  of 
marriage,  did  not  take  effect  by  strict  grammar,  if  A.  either  came 
to  age  or  married  ;  but  change  the  expression  to, — If  A.  shall 
die  before  attaining  his  full  age,  or  (before  attaining  his)  day  of 
marriage ;  then  in  strict  grammar  the  devise  over  takes  effect, 
unless  both  happen.  Yet  the  words  between  the  parenthesis, 
which  were  used  in  the  latter  mode  of  expression,  must  be  un- 
derstood in  the  former,  in  order  to  make  sense  of  the  passage. 
The  consequence  was  that  courts  had  at  all  times  paid  little  at- 
tention to  a  word,  the  effect  of  which  depended  on  distinctions 
so  small  and  subtle ;  and  had  construed  the  sentence  in  that  way 
which  seemed  most  conformable  to  sense,  without  much  atten- 
tion to  the  conjunctive  or  disjunctive  meaning  of  the  particle 
used.  This  had  been  done  even  in  acts  of  Parliament.  In  wills 
it  was  grown  into  a  settled  rule  of  construction,  that  where  there 
was  a  devise  of  an  inheritance  to  any  person,  and  a  devise  over, 
depending  on  his  age,  or  having  issue,  whether  these  two  events 
were  connected  by  a  coniunctive  or  disjunctive  particle;  the  es-  Denni;. 

•JO  J  i  Kemeys, 

tate  of  the  first  taker  is  absolute,  if  either  of  the  events  take  9  East,  366. 

place ;  and  this  for  one  plain  reason,  expressed  or  implied  in  all 

the  cases,  namely,  that  otherwise  if  the  first  taker  should  die  '^}s}^^  '"•  ^^V' 

.    •'  ...  16  East,  67. 

under  age,  leaving  issue,  such  issue  would  be  disinherited,  (a) 
The  judgment  was  affirmed. 

25.  [So,  on  the  other  hand,  the  word  and  has  in  some  cases  ^^^  construed 
been  construed  or,  in  order  to  effectuate  the  apparent  intention 

of  the  testator. 

26.  Thus  where  the  devise  was  to  trustees  and  their  heirs  Brownswordr. 

T    -r»  11  Edwards, 

upon  trust,  to  receive  the  rents  and  profits  until  J.  B.  should  at-  2  Yes.  S.  243. 

(a)  [For  instances  of  bequests  of  personalty  wherein  "  or"  was  construed  "  and," 
see  Richardson  v.  Spraag,  1  P.  Will.  433.  Eccard  v.  Brooke,  2  Cox,  213.  Horrige  v. 
Ferguson,  Jacob,  583.  Read  v.  Snell,  2  Atk.  643.  645.  Weddell  v.  Mundy,  6  Ves. 
341.  Monkhouse  v.  Monkhouse,  3  Sim.  119.  and  2  Rop.  Leg.  364.  ed.  1828.] 

l2 
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tain  twenty-one  ;  and  if  lie  should  live  to  attain  the  said  age,  or 
have  issue,  to  him  and  the  heirs  of  his  body  :  but  if  he  should 
happen  to  die  before  the  age  of  twenty-one  years,  and  without 
issue,  then  over.  Lord  Hardwicke  held,  that  and  should  be 
construed  or  upon  the  apparent  intention,  so  that  in  the  event  of 
J.  B.  attaining  twenty-one,  and  dying  without  issue,  the  remain- 
der over  expectant  on  the  estate  tail  in  J.  B.  should  take 
effect. 

27.  But  in  a  subsequent  case  very  similar  to  the  preceding, 
the  devise  was  taken  literally,  and  the  word  and  was  construed  in 
its  literal  sense. 

Uoe  r.  Jessep,         28.  In  the  case  referred  to,  the  devise  was  to  trustees  and 

1-2  Fast,  288.  ... 

their  heirs  in  trust  for  J.  J.,  and  the  heirs  of  his  body  lawfully 
issuing  for  ever  ;  and  if  J.  J.  should  happen  to  die  before  he  at- 
tained his  age  of  twenty-one  years,  and  without  issue  then  over. 
J.  J.  attained  twenty-one,  but  died  without  issue. 

On  the  authority  of  the  preceding  case,  it  was  contended  that 
and  should  be  construed  or.  Lord  EUenborouo-h  admitted,  that 
the  cases  were  very  similar,  and  that  the  only  distinction  was, 
that  the  limitation  over  in  Brownsword  v.  Edwards,  was  in  favour 
of  a  daughter,  who,  without  the  construction  in  that  case  put 
upon  the  word  and,  would  have  been  unprovided  for ;  never- 
theless, his  lordship  decided  that  in  the  principal  case,  the  word 
and  was  to  be  taken  literally.  It  seems,  therefore,  a  question 
whether  Brownsword  v.  Edwards  is  not  overruled  by  the  case 
last  stated,  (a) 

Andtcorcon-        29.  For  Other  instances  in   bequests  of  personal  estate,  in 

y.    ^^hich   and  has   been   construed  or,   see   the  authorities   cited 

below  (6) ;  and  for  others,  in  which  the  words  and  and  or  have 

been  construed  literally,   see  the  authorities  also  cited  in  the 

note.]  (c) 

Particular  es-  30.  A  particular  estate  will  be  transposed,  and  placed  either 

tales  sometimes" 

transposed.  ^^^  j-j^  Woodward  v.  Glasbrook,  2  Vern.  388.  the  word  m-  was  taken  in  its  literal 

•ense.] 

(6)  [Hepworlh  t..  Taylor,  1  Cox  112.  Maberly  v.  Strode,  3  Ves.  450.  Bell  t^.Thyn, 
7  Ves.  454.  458.] 

•  (c)  [Doe  V.  Cooke,  7  East,  R.  269.  Dillon  v.  Harris,  4  Bligh  N.  S.  321.  Doe  v. 
Rawding,  2  B.  &  Aid.  441.  Longmore  r.  Broom,  7  Ves.  124.  Newman  v.  Nightin- 
gale, 1  Cox.  341.  Montagu  r.  Nucella,  I  Riiss.  165.  Girdlestone  v.  Doe,  2  Sim. 
225.  2  Rop.  Leg  368.  ed.  1828.] 
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before  or  after  some  other  estate  given  by  the  will,  if  such  trans- 
position be  necessary  to  fulfil  the  intent  of  the  testator. 

31.  A  person  devised  lands  to  his  eldest  son  for  life,  remainder  Green  t;. 

to  the  first  and  other  sons  of  his  said  eldest  son  in  tail;  re-  2Cha!'ca.  10. 
mainder  to  tw^o  trustees  for  their  lives,  upon  trust  to  support  the 
said  remainders.     The  Court  of  Chancery  held,  that  the  will 
should  be  construed  so  as  that  the  estate  devised  to  the  trustees 
should  precede  the  contingent  remainders. 

32.  Lord  Coke  says,  where  there  are  two  different  devises  of  Contradictory 

UGVISCS* 

the  same  thing,  the  last  shall  take  place.     Mr.  Hargrave  ob-  iinst.  112.  b. 

serves  on  this  passage,  that  there  is  a  great  contrariety  of  opinion 

on  this  subject ;  that  some  hold  with  Lord  Coke  that  the  second  piowd.  451. 

devise  revokes  the  first ;  others  think  that  both  devises  are  void,  2  Atk!  374. 

on  account  of  the  repugnancy  ;  but  the  opinion  supported  by  the 

greatest  number  of  authorities  is,  that  the  two  devisees  shall 

take  in  moieties.     It  appears  however  to  be  now  settled,  that  if  sims  v. 

two  parts  of  a  will  are  totally  inconsistent,  and  cannot  possibly  5  Ve^s.  243. 

be  reconciled,  the  proper  rule  is  that  the  latter  shall  prevail.  ^ 102. 

33.  The  general  principles  which  have  been  stated  in  Title  32.   A  perpetuity 
c.  24.  respecting  perpetuities,  have  been  as  fully  adopted  in  the  created. 
construction  of  wills,  as  in  that  of  deeds  ;  so  that  it  may  be  laid   1  Inst,  233.  a. 
down  that  lands  cannot  be  devised  in  such  a  manner  as  to  ren- 
der them  unalienable  for  a  longer  period  than  a  life  or  lives  in 

being  and  twenty-one  years  and  some  months  after,  (a) 

34.  It  has  been  stated  in  a  former  Title,  that  a  condition  of  tu.  13.  c.  1. 
non-alienation  cannot,  in  a  deed,  be  annexed  to  a  grant  in  fee  ^'   "" 
simple.     This  rule  is  also  generally  admitted  in  the  construction 

of  wills.     But  it  has  been  held  in  a  modern  case,  that  a  condi- 
tion of  non-ahenation,  except  to  sisters  or  their  children,  an-  Doei.  Pearsou, 
nexed  to  a  devise  to  two  women  and  their  heirs,  was  good. 

35.  A  condition  of  non-alienation  annexed  to  an  estate  tail,  is 
also  void. 

36.  An  estate  was  devised  to  John  Harris,  in  such  words  that  King  v. 

he  was  held  to  take  an  estate  tail ;  with  a  proviso,  that  if  the   lEden,  ii.424. 
said  John  Harris  or  his  issue  should  at  any  time  thereafter  alien-  ^^^^^'  '^-  ^^* 
ate,  mortgage,  encumber,  or  otherwise  commit  any  act  or  deed 
whatsoever,  whereby  to  alter,  change,  or  defeat  the  same  be- 

(«)  Seaward  v.  Willock,  5  East,  198.   Beard  r.  Weslcott,  5  Taunt.  392.  5  B.  &  Aid. 
801.  1  Turn.  25.  Mortimer  r.  West,  2  Sim.  274. 
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quests  and  limitations,  or  any  of  them  therein  before  hmited  and 
appointed  of  the  same  premises,  that  then  and  in  such  case  he, 
the  said  John  Harris,  and  all  and  every  such  other  person  or 
persons  so  alienating,  mortgaging,  or  otherwise  encumbering, 
altering,  changing,  or  defeating  the  same  bequests,  or  any  of 
them,  should  pay  or  cause  to  be  paid,  and  he  thereby  cliarged 
the  said  premises  with  the  payment  of  2000/.  unto  such  person 
or  persons,  and  his  and  their  heirs,  who  n)ight,  could,  should,  or 
ought  next  to  take,  by  virtue  or  means  of  any  of  the  bequests, 
devises,  or  limitations,  therein-before  by  him  given,  devised,  or 
bequeathed. 

Lord  Keeper  Henley  held  this  condition  to  be  void. 

37.  It  has  been  shown  in  a  former  title  that  shifting  uses  may 
be  limited  by  will,  as  well  as  by  deed ;  provided  a  perpetuity  be 
not  thereby  created  ;  and  the  cases  in  which  this  doctrine  has 
been  established  are  there  stated. 

38.  Although  an  omission  will  be  supplied  for  the  purpose  of 
effectuating  the  intention  of  the  testator ;  where  such  intention 
is  consistent  with  the  rules  of  law ;  yet  if  the  intention  be  to 
create  a  perpetuity,  the  omission  will  not  be  supplied ;  but  such 
a  construction  will  be  adopted,  as  will  carry  the  general  inten- 
tion into  effect. 

39.  Joshua   Brown   devised   lands  to    his   nephew  William 
Brown,    the  son  of  his  brother  Reginald,  for  and  during  the 
term  of  his  natural  life,  and  from  and  after  the  death  of  the  said 
W.  Brown ;  then  to  the  first  son  of  the  body  of  the  said  VV. 
Brown,  and  the  heirs  male  of  the  body  of  such  first  son  ;  and 
for  want  of  such   issue,  then  to  the  second,  third,  fourth,  and 
every  other  son  and  sons  of  the  said  W.  Brown,  according  to 
their  seniority  ;  and  to  the  heirs  male  of  the  body  of  such  second, 
&c.  and  other  sons  of  the  said  W.  Brown  ;  and  for  want  of  such 
issue,  to  the  second  son  of  his  brother  Reginald,  for  and  during 
the  term  of  his  natural  life,  and  from  and  after  the  death  of  the 
said  second  son  of  his  brother  Reginald,  then  to  the  first  son  of 
the  body  of  such  second  son  of  his  brother  Reginald,  and  to  the 
heirs  male  of  the  body  of  such  second  son  ;  and  for  default  of 
such  issue,  to  the  third,  fourth,  fifth,  and  every  other   younger 
son  or  sons  of  the  said  second  son   of  his   brother  Reginald 
Brown,  according  to  their  seniority,  and  to  the  heirs  male  of 
the  bodies  of  the  said  third,  fourth,  fifth,  and  other  sons  of  the 
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said  second  son  of  Reginald ;  with  remainder  to  the  eldest  or 
next  son  or  sons  of  Reginald  for  Hfe;  and  after  his  or  their 
deaths,  to  the  heirs  male  of  their  bodies. 

Reginald  Brown  had  no  son  but  William,  at  the  time  of  the 
testator's  death,  but  afterwards  had  a  second  son  named  Thomas ; 
William  Brown  died  without  issue  male;  and  the  question  was, 
what  estate  Thomas  Brown  took  under  the  will. 

The  Court  of  Kmg's  Bench  was  of  opinion,  that  Thomas 
Brown  took  an  estate  tail.  A  writ  of  error  was  brought  in  the 
House  of  Lords;  and  the  following  question  was  put  to  the 
Judo-es :—''  Whether  Thomas,  the  second  son  of  Reginald 
Brown,  took  any  and  what  estate,  under  the  will  of  Joshua 
Brown."  Whereupon  the  Lord  Ch.  B.  delivered  their  una- 
nimous opinion — That  Thomas,  the  second  son  of  Reginald 
Brown,  took  an  estate  tail  under  the  will  of  Joshua  Brown." 
Whereupon  the  judgment  of  the  Court  of  King's  Bench  was 
affirmed. 

40.  In  cases  where  a  perpetuity  is  attempted  there  is  a  ma-  fj"^y^[;^^^'^",'i 
terial  difterence  between  a  deed  and  a  will ;  for  in  the  case  of  a  be  cy  pros. 
deed  all  the  limitations  are  totally  void  ;  but  in  the  case  of  a  will, 

the  courts  do  not,  if  they  can  possibly  avoid  it,  construe  the  de- 
vise to  be  utterly  void,  but  expound  the  will  in  such  a  manner 
as  to  carry  the  testator's  intention  into  effect,  as  far  as  the  rules 
respecting  perpetuities  will  allow  ;  which  is  called  a  construction 
cy  pres. 

41.  A  person  devised  his  estate  to  the  Drapers'  Company  and  J^ZbeSon,'" 
their  successors,  in  trust  to  convey  the  same  to  his  godson  M,  H.   i  P.  Wms.  332. 
for  life,  and  upon  the  death  of  the  said  M.  H.,  to  his  first  son  for 

hfe ;  and  so  to  the  first  son  of  that  son  for  life,  &c. ;  and  if  no 
issue  male  of  the  first  son,  then  to  the  second  son  of  the  said 
M.  H.  for  life,  and  so  to  his  first  son,  8cc.  On  a  bill  brought  for 
an  execution  of  the  trusts  of  this  will.  Lord  Cowper  said,  though 
an  attempt  to  make  a  perpetuity  for  successive  lives  be  vain,  yet 
so  far  as  is  consistent  with  the  rules  of  law,  it  ought  to  be  com- 
plied with  :  and  therefore  let  all  the  sons  of  these  Humberstons 
that  are  already  born,  take  estates  for  their  lives ;  but  where  the  JjJJ^'J'  '• 
limitation  is  to  the  first  son  unborn,  there  the  limitation  to  2Bro.C.C.5i. 
such  unborn  son  shall  be  in  tail  male. 

42.  In  a  modern  case,  where  there  was  a  devise  of  land  to  f'^^J^-^^^^''- 
trustees  in  fee,  in  trust  for  A.  an  infant,  for  ninety-nine  years,  if  6  Term  11.213. 
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he  should  so  long  live;  and  after  that  term  to  his  first,  second, 
third,  and  other  sons,  and  the  issue  male  of  their  bodies,  for  the 
like  term  of  ninety-nine  years,  as  they  should  be  in  seniority  of 
r.eard  v.  birth.     The  Judges  of  the  Court  of  K.  B.  certified  that  the  de- 

s.  33™  ''''""^'    yigg  tQ  tije  first  unborn  son  of  A.  was  good  ;  but  the  subsequent 
limitations  were  void. 

43.  So  where  there  is  a  proviso  in  a  will,  of  which  the  effect 
would  be  to  prevent  a  power  of  alienation  for  a  longer  time  than 
the  law  allows,  such  proviso  will  be  deemed  void,  and  the  rest 
of  the  will  good. 
f.;idei;.  Hoiiord,       44.  Sir  John  Lade  devised  certain  lands  to  trustees  and  their 
1  Black  11  ^428.  I'eirs,  to  the  use  of  his  cousin  John  Inskip  for  life,  remainder  to 
Anib.  47y.  trustees  to  preserve  contingent  remainders,  remainder  to  his  first 

and  other  sons  in  tail  male,  remainder  to  the  use  of  the  trustees 
and  their  heirs,  during  the  life  of  Ann  Nutt,  in  trust  to  apply  the 
rents  and  profits  for  the  benefit  of  such  of  her  sons,  or  such 
other  person,  as  for  the  time  being  should  be  in  esse,  and  would 
be  the  next  tenant  for  life,  or  in  tail,  by  virtue  of  the  limitations 
in  his  will,  in  case  Ann  Nutt  were  dead  ;  and  from  and  after  her 
decease,  then  to  the  use  of  her  first  and  other  sons  successively  in 
tail :  provided  that  during  the  time  the  said  John  Inskip  should 
be  under  the  age  of  twenty-six,  and  so  often,  and  during  such 
time  as  the  person  who  for  the  time  being  would,  by  virtue  of  the 
said  will,  have  been  entitled  in  possession  to  the  devised  pre- 
mises, as  tenant  for  life,  or  tenant  in  tail,  should  be  under  the 
age  of  twenty-six  years,  the  trustees  and  their  heirs  should  and 
might  enter  on  the  premises,  and  take  the  rents  and  profits,  and 
api)ly  them  to  the  following  uses,  viz.  to  allow  to  such  persons 
certain  annual  sums  till  they  attain  the  age  of  twenty-six,  and  to 
lay  out  the  residue  in  the  purchase  of  lands,  to  be  settled  as  the 
estate  devised. 

John  Inskip  died,  leaving  his  wife  ensient  with  a  son,  who  while 
an  infant,  exhibited  his  bill  in  Chancery,  praying  to  be  let  into 
'  possession  of  the  estate,  when  he  should  arrive  at  the  age  of 

twenty-one.  Lord  Henley  directed  a  case  to  be  sent  to  the  Court 
of  K.  B.  for  their  opinion  on  this  question  : — Whether  Rose 
Fuller,  the  heir  of  the  surviving  trustee,  did,  upon  the  birth  of 
the  plaintiff,  take  any  and  what  estate  in  the  devised  premises 
by  virtue  of  the  said  proviso. 

It  was  contended  that  no  estate  vested  in  the  trustees,  the 
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proviso  being  void  ;  whether  it  meant  to  vest  a  determinable  fee 
in  the  trustees,  or  a  mere  chattel  interest :  because  in  the  first 
case  it  tended  to  a  perpetuity,  by  taking  away  the  power  of 
alienation  five  years  longer  than  the  policy  of  the  law  admitted  ; 
in  the  latter  case,  it  had  the  same  inconvenience,  and  was  in 
derogation  of  the  legal  powers  of  tenant  in  tail. 

The  Court  of  K.  B.  appears  to  have  been  of  this  opinion,  for 
they  certified  that  Rose  Fuller  did  not  take  any  estate  in  the 
premises  devised,  by  virtue  of  the  proviso  in  the  will  of  the  said 
testator,  (a) 

45.  It  has  been  always  held  that  no  averment  can  be  admitted  No  averment 

.  1  n  1    admitted  to  ex - 

to  explain  a  devise,  as  the  construction  of  it  must  be  collected  plain  devises. 
from  the  words  of  the  will ;  for  it  would  be  full  of  great  incon-  5  Rep-^es.*^^*^' 
venience  that  none  should  know,  by  the  written  words  of  the  f  ^f"^^/  '^'*^- 

■^    .  .  .  1  Mod.  310. 

will,  what  construction  to  make,  or  advice  to  give,  but  it  should 

be  controlled  by  collateral  averments,  out  of  the  will.     And  this  1  Nev.  &  Man. 

567. 

doctrine  was  fully  established  by  the  statute  of  Frauds. 

46.  Papers  and  writings  were  offered  in  evidence,  to  prove  Bertie  v. 
what  was  said  to  be  the  intention  of  a  testator.     But  it  was  de-  1  Saik°23i 
creed  that  they  should  not  influence  the  construction  of  a  will  in 
writing ;  for  that  would  be  to  make  them  part  of  the  will  itself. 

And  it  is  expressly  required  by  the  statute  of  Frauds,  that  every 
part  of  a  will  shall  be  in  writing. 

47.  The  deposition  of  a  person  who  prepared  a  will  was  offered  Broughton  v. 

,  1        1      I  •  z'     1  1         •  Errington, 

to  be  read,  to  prove  the  declarations  of  the  testator,  at  the  time  Tit.  7.  c.  3. 
he  gave  the  instructions  for  his  will,  respecting  his  intention  of 
giving  his  wife  the  several  devises  and  bequests  mentioned  in  the 
will,  over  and  above  her  jointure  :  but  Lord  Bathurst  would  not  8  Ves.  22. 
suffer  such  evidence  to  be  read. 

48.  In  the  case  of  an  amhiguitas  latens,  an  averment,  supported  Unless  there  be 
by  parol  evidence,  is  admissible,  to  explain  such  ambiguity.     If  guity. 
therefore  a  testator  having  two  sons  of  the  name  of  John,  devises  i^p  ^'^'J^o  ^F* 
generally  to  his  son  John,  there  parol  evidence  will  be  admitted  Hob.  32. 

to  prove  which  John  the  testator  meant. 

49.  A  person  being  seised  in  fee,  as  heir  of  his  mother's  mother,  Harris  v.  Epis. 

,.,,,,  •       p         ■  -  •  Lincoln,  2  P. 

devised  the  lands  to  trustees  in  tee,  in  trust  to  pay  annuities;  Wms.  135. 
and  the  residue  to  go  to  the  testator's  right  heirs,  of  his  mother's 
side,  for  ever.     The  testator  had  two  heirs  of  his  mother's  side, 

(«■)  The  doctrine  of  perpetuities  will  bo  more  fully  considered  in  the  chapters  re- 
r-pcctinir  executory  devises. — Fotc  to  former  edition. 
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one  who  was  ])eir  of  the  mother's  father,  and  the  other,  heir  of 
MinshuU  r.  the  motlicr's  mother.  Parol  evidence  was  admitted  to  ])rove  that 
i'Atk.'4l'i.  the  testator,  when  he  made  his  will,  declared  that  the  heir  of 
Doer.  Aiorgan,  |^jg  mother's  mother  should  have  his  estate,  because  it  came  from 

1  Cr.  ^c  JNIe. 

235.  thence. 

50.  Parol  evidence  has  also  been  admitted  to  clear  up  a  mis- 

2  Ves.217.       take  in  the  description  of  a  devisee.     And  Sir  J.  Strange,  M.  R. 

has  said  that  in  no  instance  parol  evidence  should  be  admitted  ia 
Stepl.enson  i.     Contradiction  to  the  words  of  a  will ;  but  if  the  words  were 

lleaihcote,         doubtful  and  ambio-uous,  and  unless  some  reasonable  lioht  were 
1  Kden.  38.  = 

let  in  to  determine  that,  the  will  would    fall  to    the   ground  ; 

any  thing  to  explain,  not  to  contradict  the  will,  was  always 
admitted. 
Tliomas  y.  51.  George   Evans    devised    to  his    grand-daughter,    Mary 

6  T  "rm  ii  671  Thomas  of  Llechlloyd,  in  Merthyr  parish,  the  reversion  of  a  house. 
At  the  time  of  hig  death  the  devisor  had  a  grand-daughter  of  the 
name' of  Eleanor  Evans,  who  hved  at  Llechlloyd  in  Merthyr 
parish  ;  and  a  great  grand-daughter,  Mary  Thomas,  an  infant  of 
two  years,  being  the  only  person  of  that  name  in  the  family ;  but 
it  appeared  that  she  lived  at  Green  Castle  in  the  parish  of 
Llangain,  four  miles  from  Merthyr  parish  ;  in  which  latter  parish 
she  had  never  been  in  her  life. 

At  the  trial  the  plaintiff's  counsel  proposed  giving  parol  evi- 
dence to  show  a  mistake  in  the  name  of  the  devisee  ;  that  when 
the  will  was  read  over  to  the  devisor  by  Philips,  the  person  who 
drew  it,  and  who  was  dead,  the  devisor  said  there  was  a  mistake 
in  the  name  of  the  woman  to  whom  the  house  was  given  ;  that 
Philips  then  said  he  would  rectify  it;  but  the  devisor  answered, 
there  was  no  occasion,  as  the  place  of  abode  and  the  parish 
would  be  sufficient.  To  this  evidence  the  defendant's  counsel  ob- 
jected, contending  that  there  was  not  that  amhiguitas  latens  which 
authorized  the  receiving  of  parol  evidence.  That  if  the  doubt 
had  arisen  from  there  being  two  ])ersons  of  the  name  of  Mary 
Thomas,  parol  evidence  might  be  admitted,  to  explain  which  of 
them  was  meant ;  but  here  the  inaccuracy  of  the  description  was 
not  such  as  to  raise  a  sufficient  degree  of  doubt  to  let  in  the 
parol  evidence,  for  grand-daughter  would  properly  enough  sig- 
nify great  grand-daughter ;  and  the  mistake  of  the  residence 
was  only  in  a  matter  of  description,  which  was  perpetually  vary- 
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ing,  and  could  not  raise  any  doubt,  where  a  name,  not  appli- 
cable to  any  other  than  the  defendant,  was  used  ;  which  was  a 
circumstance  of  the  greatest  weight  in  these  cases. 

Mr.  Justice  Lawrence  received  the  evidence,  subject  to  the 
opinion  of  the  Court  on  its  admissibility,  in  case  the  jury  should 
be  of  opinion  that  the  name  Mary  Thomas  had,  by  mistake, 
been  inserted,  instead  of  Eleanor  Evans. 

The  defendant's  counsel  then  offered  evidence  of  declarations 
made  by  the  devisor  at  other  times,  previous  to  the  making  of 
his  will,  expressive  of  his  regard  for  his  great  grand-daughter 
the  defendant,  and  of  his  intention  of  giving  her  the  house  in 
question.  This  was  rejected  by  the  Judge,  who  was  of  opinion 
that  nothing  dehors  the  will  could  be  received  to  show  the  in- 
tention of  the  devisor ;  which  could  only  be  collected  from  the 
words  of  the  will  itself,  after  the  removal  of  any  latent  ambiguity 
there  might  be  in  the  description  of  persons,  or  other  terms  used 
in  the  will. 

The  jury  found  for  the  heir  at  law,  on  the  ground  that  the 
will  was  void  for  uncertainty.  Upon  a  motion  for  a  new  trial, 
Lord  Kenyon  said,  that  as  there  were  two  parts  of  the  descrip- 
tion, not  answering  to  Mary  Thomas,  who  was  named  in  the 
will,  the  Court  was  left  to  conjecture  who  was  meant  by  the 
devisor ;  but  the  law  would  not  allow  an  heir  at  law  to  be  disin- 
herited by  conjecture.  With  regard  to  the  other  question,  1  Maule  & 
respecting  rejection  of  evidence,  the  learned  Judge  did  right  in  ^elwm,  301. 
rejecting  it ;  the  supposed  declarations  having  been  made  by  the 
testator  long  before  the  will  was  made ;  though  had  they  been  Vide  Doe  v. 

.  .  .  Brown, 

made  at  the  time  of  making  the  will,  he  should  have  thought  11  East,  441. 
them  admissible  in  evidence. 

52.  Where  parol  evidence  is  admitted  to  explain  a  will,  it  may 
be  encountered  by  parol  evidence. 

53.  On  a  motion  for  a  new  trial,  in  ejectment,  wherein  the  Jones  t». 
lessor  of  the  plaintiff  was  heir  at  law,  and  the  defendant's  title  j  Biack? R. 
arose  upon  a  will,  which  devised  the  premises  to  John  Cluer  of 
Calcot,  under  whom  the  defendant  claimed.     The  plaintiff  gave 
evidence,   that  at   the   time   of   making  the   will,  there   were 

two  John  Cluers,  father  and  son,  and  that  therefore  the  devise 
was  to  the  father,  who  died  before  the  testatrix,  and  so  the  de- 
vise was  lapsed  and  void.     Upon  which  the  defendant  offered 
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to  prove  by  parol  evidence  that  the  testatrix  intended  to  leave  it 
to  John  Cluer  the  son.  But  the  Judge  would  not  suffer  it;  and 
a  verdict  was  found  for  the  plaintiff.  Per  totain  curiam,  the 
Court  was  mistaken;  tiie  objection  arose  from  parol  evidence, 
and  ought  to  be  encountered  by  the  same. 
JervoiscD.Duke  54.  [We  may  lastly  observe,  that  in  construing  devises  it 
i'IndTj"&''w    makes  no  difference,  that  the  testator  has  not  the  legal  estate.] 


573, 
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CHAP.  X. 

Construction  —  What  words  create  a  Devise,  and  describe  I  he 
Devisees,  and  (he  Thums  devised. 


Sect.  2.  What  Words  create  a  Devise. 
7.  Words  of  Advice  or  Desire 
do  not  create  a  Devise. 

14.  Btit  sometimes  raise  a  Trust. 

18.  Devises  by  Implication. 

27.  What  Words  necessary  to 
describe  the  Devisees. 

37.  The  Word  Heir. 

49.  The  Word  Issue. 

52.  The  Words  Sons,  Children, 
Relations,  Sfc. 

CO.  The  Words  House  or  Family. 

Gl.  What  Words  necessary  to  de- 
scribe the  Things  devised. 

02.  Lands,  Tenements,  and  Here- 
ditaments. 

66.  Messuage  and  House. 


Sect.  CO.  The  Word  Estate. 
72.  All  my  Rents. 
71.  All  I  am  worth. 
70.  The  Word  Legacy. 
81.  Residue    or    Remainder    of 

Estate. 
90.  Effect  of  additional  Words. 
98.   Words  applied  against  their 
technical  meaning. 
General    Words   confined  to 

Freeholds. 
What    Words  necessary    to 

])ciss  Reversions. 
And    Mortgages    or    Lands 
held  in  Trust. 

142.  And  Equities  of  Redemption. 

143.  And  Copyholds. 


101. 


117. 


132 


Section  I. 

Having  stated  the  general  rules  by  which  devises  are  con- 
strued, it  will  now  be  necessary  to  inquire,  I.  What  words  are 
necessary  to  create  a  devise.  II.  What  words  are  necessary  to 
describe  the  devisees.  III.  What  words  are  necessary  to  de- 
scribe the  property  intended  to  be  devised.  And  IV.  What 
words  are  necessary  to  denote  the  quantity  and  nature  of  the  es- 
tate intended  to  be  devised. 

2.  With  respect  to  the  words  necessary  to  create  a  devise.  What  words 
the  proper  and  technical  words  are,  give  and  devise;  but  any 
other  words  which  sufficiently  show  the  intention  of  the  testator 
to  dispose  of  all,  or  any  part  of  his  lands  or  real  estate,  will  be 
sufficient  for  that  purpose. 
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■/. 


Bro  Ab.  3.  A  person  having  conveyed  his  estate  to  feoffees,  to  his  own 

Devise,  pi.  48.  '  ^  J 

use,  before  the  statute  of  Uses,  made  his  w'U  after  that  statute, 

and  also  after  the  statute  of  Wills,  by  which  he  willed  that  his 

feoffees  should  make  an  estate  to  W.  N.  and  the  heirs  of  his 

body.     This  was  adjudged  to  be  a  good  devise  of  an  estate  tail 

to  W.  N.,  the  intention  being  clear. 

Hodgkinson  i.         4.  A  seised  of  lands  in  fee,  and  havino-  issue  two  sons,  B.  and 

Star,  (Mted  /-,        i      •       , 

1  Ld.  ilaym.      ^',  dcviscd  several  estates  to   B.  h's  eldest  son ;  and  directed 

that  B.  should  renounce  all  his  right  in  Blackacre,  of  which  the 
devisor  was  then  seised,  to  C.  This  was  adjudged  to  amount 
to  a  devise  to  C.  in  fee. 

Trent  v.  Trent,  5.  A  person,  after  giving  by  his  will  an  annu'ty  of  200/.  a-year 
to  his  wife,  and  6000/.  to  each  of  his  younger  children,  his  just 
debts  being  first  paid;  appointed  three  persons  "as  trustees  of 
inheritance  for  the  execution  hereof."  The  question  was,  whether 
the  trustees  took  any  estate  in  the  testator's  real  property,  so  as 
to  render  the  same  chargeable  with  the  annuity  and  legacies. 
The  Judges  of  the  Court  of  Common  Pleas  certified  that  the 
trustees  took  no  interest  in  the  real  estates.  Lord  Eldon  being 
dissatisfied  with  this  certificate,  directed  a  case  to  the  Court  of 
King's  Bench,  who  certified  that  the  trustees  did  take  an  estate. 
Lord  Eldon  confirmed  the  opinion  of  the  Court  of  King's  Bench, 
and  observed,  it  was  a  material  fact,  that  the  testator  must  have 
known,  when  he  made  his  will,  that  his  personal  estate  was  in- 
suflficient  to  answer  its  purposes. 

This  decree  was  affirmed  by  the  House  of  Lords. 

Wright «.  6.  A  mere  recital  in  a  will  does  not  operate  as  a  devise  ;  and 

2  Vent,' 56.        therefore  in  a  case  where  a  person  being   tenant  for  life,  re- 
Right  V.  mainder  to  his  wife  for  life,  remainder  to  his  own  rioht  heirs : 

Jlamnnontl,  '  o  ? 

1  Com.  11.232.  made  his  will,  in  which  he  said,  "  My  lands  by  Woolwich  my 
wife  is  to  enjoy  for  her  life;  after  her  death,  of  right  it  goeth  to 
my  daughter  Elizabeth  for  ever,  provided  she  hath  heirs."  It 
was  determined  that  nothing  was  devised  to  Elizabeth  ;  for  the 
will  did  not  give  her  any  estate,  but  only  recited  that  it  was  to 
go  to  her. 

Words  of  ad  vice       7.  Words  of  advice,  recommendation,  or  desire,  do  not  create 

or  desire  do  not         ■,       .  -n      i 

create  a  devise.  ^  clevise ;  nor  Will  they  even  operate  so  as  to  raise  a  trust  ni 
equity,  unless  the  property  is  certain,  and  the  persons  to  whom 
it  is  given  clearly  described ;  and  even  in  that  case  such  words 
are  not  in  general  deemed  imperative  or  legatary,  where  they  are 
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inconsistent  with  the  antecedent  right  or  interest  devised  to  that 
person  to  whom  they  are  addressed  ;  for  in  such  cases  the  sub- 
ject matter  of  the  recommendation  having  been  once  absolutely 
devised  away,  it  cannot  be  presumed  that  the  testator  intended 
to  use  the  subsequent  words  of  recommendation  in  a  legatary 
sense,  which  would  be  to  construe  his  will  as  inconsistent  with 
itself,  in  one  and  the  same  sentence. 

8.  A  person  gave  all  his  estate  to  his  wife;  and  then  said,  "  I  Palmer t). 
desire  and  request  my  said  wife  to  give  all  her  estate,  which  she  8  Vin,Ab.289. 
shall  have  at  the  time  of  her  death,  to  her  and  my  nearest  rela- 
tions, equally  among  them." 

Lord  Harcourt  said,  the  words  of  the  will  being  so  general, 
both  with  respect  to  the  money,  and  the  persons  to  take  it,  did  not 
amount  to  a  devise  ;  but  was  only  a  recommendation  to  the  wife, 
to  make  such  a  disposition.  But  if  he  had  desired  that  she 
should  have  given  to  a  particular  person,  it  would  have  been  a 
good  devise,  and  a  trust. 

9.  Lady  Bland  devised  her  manor  of  VVithington,  subject  to  Bland «. Bland, 
her  debts  and  charges,  to  her  son  Sir  John  Bland,  his  heirs,  ex-  mssIrcp. 
ecutors,  administrators,  and  assigns,  for  ever ;  and  did  thereby 
earnestly  request  her  said  son,  that  in  case  of  failure  of  issue  of 

his  body,  he  would  sometime  in  his  lifetime,  eiiher  by  will,  or 
any  other  writing,  convey  and  settle  the  said  real  estate  so  de- 
vised by  her  to  him,  or  so  much  thereof  as  he  should  stand  seised 
of  at  the  time  of  his  death,  so  and  in  such  manner  as  that  after 
failure  of  issue  of  his  body,  the  same  might  come  to  be  enjoyed 
by  her  daughter,  and  the  heirs  of  her  body ;  with  several  re- 
mainders over. 

Sir  J.  Bland  disposed  of  the  manor  of  Withington  by  his  will. 

Lord  Hardwicke  said,  that  in  law.  Sir  John  Bland  clearly  had 
a  power  of  disposing ;  the  devise  being  to  him  and  his  heirs,  not 
subject  to  any  trust:  but  whether  he  had  such  an  estate  in 
equity  was  the  doubt ;  which  depended  upon  the  request  in 
Lady  Bland's  will,  whether  imperative  or  not ;  for  if  it  was  the 
former.  Sir  J.  Bland  must  then  be  considered  as  a  trustee  for  the 
uses  in  the  will.  In  order  to  make  such  construction,  the  party 
must  declare  his  will,  and  not  leave  it  purely  to  the  option  of 
the  devisee,  whether  he  will  or  will  not  give  the  estate.  There 
had  been  many  cases  in  the  Court  of  Chancery  where  clauses 
directory  had  been  taken  for  a  disposition  ;  as  in  those  of  Mason 
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Infra,  s.  15.  u.  Limbcry,  and  Massey  v.  Sherman,  where  there  were  the  words 
trust  and  conJicJeme.  But  as  it  was  so  in  some  instances,  it  might 
be  otherwise  in  others  ;  and  the  request  to  be  comphed  with 
barely  at  the  devisee's  discretion.  In  the  present  case  he  thought 
Lady  Bland  did  not  mean  her  request  to  her  son  as  imperative, 
but  discretionary ;  for  he  was  not  desired  to  settle  any  part  of 
the  lands,  but  might  sell  the  whole  if  he  pleased  ;  and  this  was 
a  bare  request,  not  obligatory,  but  subject  to  his  judgment,  as 
to  such  parts  as  he  should  die  seised  of.  He  might  have  sold 
them  for  a  valuable  consideration,  might  have  advanced  a  son  or 
daughter  in  marriage  with  them,  or  put  them  to  any  other  use 
he  should  think  fit.  It  was  said  that  the  debts  and  charges  to 
which  the  lands  were  liable,  answered  the  doubt  arising  from  the 
words  so  much.  But  the  payment  of  debts  and  legacies,  had  no 
sort  of  connexion  with,  and  bore  no  relation  to,  the  time  of  his 
death  ;  which  was  the  only  point  of  time  to  which  the  request 
related.     And  this  brought  it  very  near  to  the  case  of  the  Attor- 

Fitzg.  314.  ney-General  v.  Hall,  before  Lord  King;  where  it  was  held  that 
the  absolute  property  vested  in  the  son,  and  that  he  might  dis- 
pose of  it.  Here  it  was  not  a  bare  power,  but  the  fee  itself  that 
was  given ;  and  his  power  of  disposing  was  not  collateral,  but 
flowed  from  the  nature  of  the  estate  given  him.  He  was,  there- 
fore, of  this  opinion,  upon  the  penning  of  the  will,  by  which  he 
did  not  mean  to  contradict  former  cases,  wherein  there  was  a 
desire  to  settle  a  particular  thing ;  here  being  no  such  desire, 
either  as  to  any  particular  part,  or  the  whole,  but  all  absolutely 
left  in  Sir  J.  Bland's  power,  to  dispose  of  or  not,  as  he  should 
think  fit. 

runliffe  I.  lO-  Sir  E.  Cunliffe  devised  certain  sugar-houses  and  stock  in 

Cunhfie,  cited     trade  to  his  son  Sir  E.  Cunliffe,  the  plaintiff's  brother;  never- 

Prec.  in  Cha.  *  ' 

201.  note.  thelcss,  in  case  Sir  E.  Cunliffe  should  die  without  a  son,  he  re- 

s.  C.Amb.686.  commended  it  to  him  to  give  and  devise  the  said  premises  to  the 
532^3^Ib.7       plaintiff.     It  was  held  by  the  Lords  Commissioners,  Aston  and 

Smythe,  that  the  word  recommend  was  not  sufficient  to  raise  a 

trust  in  favour  of  the  plaintiff. 
Le  Maitrei'.  11.  A  testatrix  gave  her  fortune  to  A. ;  and  if  he  should  die 

Bannistei%  cited  ^yitj^Qut  issuc,  she  recommciukd  it  to  him  to  do  iuslice  to  B.  and 

Free,  in  Cha.  '  ... 

201.  n.  Finch's  J^er  children,  if  he  should  think  them  worthy  of  it.     But  if  any 

ed. 

unforeseen  accident  should  make  the  whole,  or  any  jiart,  accept- 
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able  or  serviceable  to  him,  he  might  dispose  of  it,  if  he  should 
think  fit.     It  was  held  to  be  no  trust.  («) 

12.  R.  Harland  beino:  seised  in  fee  of  the  manor  of  Sutton,  Harlandu. 

•  •      Trigg, 

devised  it  to  his  eldest  son  Philip,  for  life,  with  remainder  to  his   i  Bro.  C.  c. 

first  and   other  sons  in   tail  male.     Philip  entered  upon  this 

estate  ;  and  being  possessed  of  leasehold  estates  in  Sutton,  some 

for  lives,  and  others  for  years,  by  his  will  gave  his  leasehold 

estate  for  lives  to  the  trustees  of  his  father's  will,  to  the  same 

uses  to  which  the  lands  devised  by  the  father's  will  were  limited, 

so  far  as  by  law  he  could.     And  then  followed  this  clause, — 

*'  All  my  other  leasehold  estates  in  the  parish  or  township  of 

Sutton,  I  give  to  my  brother,  J.  Harland,  for  ever,  hoping  he 

will  continue  them  in  the  family." 

Lord  Thurlow  held,  that  the  will  in  this  instance  did  not  im- 
port a  devise,  as  the  words  did  not  clearly  demonstrate  an 
object. 

13.  [In  addition  to  the  case  above  stated,  the  reader  is  referred   i  Sim.  534. 

C11  -n/r  i-i/'ii         -I-         1  1  1  I        See  also  Hene- 

to  Sale  V.  Moore,  and  which  tails  withm  the  class  where  the   age  u.  Lord 
recommendation  failed  to  constitute  a  trust,  on  account  of  the   p,'ice^230 
objects  of  the  testator's  bounty  not  being  distinctly  ascertained.] 

14.  Notwithstanding  the  authority  of  the  preceding  deter-   But  sometimes 
mmations,  there  are  some  cases  in  which  words  or  desire  and 

request  have  been  held  to  be  imperative  and  legatory,  and  con- 
sequently to  create  a  trust ;  but  that  was  only  where  the  pro- 
perty was  certain,  and  the  objects  of  the  testator's  bounty 
clearly  pointed  out. 

15.  A  person  devised  a  copyhold  to  his  wife  in  fee;  adding  Masseyr. 
these  words,  "  not  doubting  but  that  my  wife  will  dispose  of  the  ^mb.  520. 
same  to  and  amongst  my  children,  as  she  shall  please."     This 

was  held  by  Lord  Hardwicke  to  be  a  trust  for  the  children,  as 
she  should  appoint. 

16.  E.  Wortley  devised  his  collieries  and  coal  mines  to  trus-  Bute  i.  Stuart, 

1  Bro.  Pari. 

(a)  [To  the  preceding  cases  the  following  may  be  added  as  falling  within  that  class 
where  the  recommendation  was  not  held  to  amount  to  a  trust,  on  account  of  the  property 
in  respect  of  whicli  the  recommendation  was  given,  not  being  distinctly  ascertained.  Attor- 
ney-Gen. j;.  Hall,  Fitz.  Rep.  314.  cited  in  Flanders  ti.  Clark,  1  Yes.  Sen.  9.  Wynne  v. 
Hawkins,  1  Bro.  C.  C  179.  Sprange  v.  Barnard,  2  Bro.  C.  C.  586.  Wilson  v. 
Major,  11  Ves.  205.  Bull  v.  Kingston,  1  Mer.  314.  Eade  v.  Eade,  5  Mad.  118. 
Curtis  V.  Rippon,  ib.  434.  Abraham  v.  Alman,  1  Rus.  509.  Bourn  v,  Gibbs,  1  Rus. 
&  Myl.  614. 

VOL.   VI.  M 


Ca.  476. 
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tees,  their  heirs,  executors,  administrators,  and  assigns,  upon 
trust,  to  convey  and  dispose  of  the  same  in  such  manner  as  his 
daughter,  whether  sole  or  covert,  should  direct  or  appoint,  by 
any  writing  or  writings  under  her  hand  and  seal.  And  in  a 
subsequent  part  of  the  will  the  testator  declared,  that  although 
his  meaning  was  to  give  his  said  daughter  the  absolute  disposal 
of  the  said  collieries,  to  prevent  the  expense  and  trouble  that 
must  attend  the  management  of  affairs  of  such  a  nature  under 
the  direction  of  the  Court  of  Chancery,  he  requested  his  said 
daughter  to  direct  the  money  arising  therefrom  to  be  applied  in 
such  manner  as  he  had  directed  the  same,  in  default  of  her  di- 
rection and  appointment. 

A  question  having  arisen  on  the  construction  of  this  will, 
whether  Lady  Bute  had  an  absolute  power  of  disposing  of  the 
collieries.  Lord  lienley  declared  that  the  testator  did  not  intend 
to  empower  Lady  Bute  to  direct  the  trustees  to  dispose  of  the 
premises  for  her  absolute  benefit,  or  without  consideration  ;  but 
that  he  intended  only  to  give  her  a  power  to  have  the  same  sold, 
and  that  the  money  arising  therefrom  should  be  applied  to  the 
purchase  of  lands,  in  the  same  manner  as  the  clear  profits  of 
the  premises,  in  case  she  had  made  no  appointment.  And  de- 
creed accordingly,  which  was  affirmed  by  the  House  of  Lords. 
Wright  r.  17.  A  testator  devised  all  his  manors,  &c.  unto  his  mother 

17  Ves.  255.       and  her  heirs  for  ever;  in  the  fullest  confidence  that,   after  her 
^^         ^^'^'      decease,  she  would  devise  the  property  to  his  family. 

It  was  decreed  by  Sir  W.  Grant,  M.  R.  that  the  words  were 
sufficient  to  raise  a  trust,  the  word  family,  in  a  devise  of  real  pro- 
perty, meaning  the  same  as  heir  at  law.  (a) 

(o)  In  Doe  v.  Wiighte,  2  B.  &  Aid.  710.  a  devise,  accompanied  with  a  desire  that 
the  devisee  would  convey  to  some  charitable  uses,  was  held  void. — Note  toformer  Edition. 

[The  following  are  the  principal  cases  in  which  words  of  recommendation  have  been 
considered  imperative,  and  tlierefore  amounting  to  a  trust  for  the  objects  of  the  testator's 
bounty  :  although  they  chiefly  relate  to  bequests  of  personalty,  the  Editor  deems  it  advis- 
able here  to  refer  to  them,  as  they  apply  not  only  to  bequests  of  chattels  personal,  but  be- 
quests of  chattels  real,  a  portion  of  the  law  of  real  property  strictly  coming  within  the  pro- 
fessed scope  of  the  present  work.  Where  words  of  desire  are  used,  Mason  v.  Limbury  cited 
Vernon  v.  A'ernon,  Amb.  4.  Eales  v.  England,  Pr.  Ch.  200.  Harding  v.  Glyn,  1  Atk. 
468.  S.  C.  5.  Ves.  501.  8  Ves.  571.  1  Turn.  &  R.  161.  Not  doubting,  Massey  i'. 
Sherman,  Amb.  520.  Request,  Nowlan  v.  Nelligan,  1  Bro.  C.  C.  489.  Pierson  i>. 
Garnet,  2  Bro.  C.  C,  226.  Pr.  Ch.  201.  note  Ed.  Finch.  Recommend,  Malim  v. 
Keighley,  2  Ves.  Jun.  333.  Horwood  v.  West,  1  Sim.  &  Stu.  387.  Dashwood  v.  Pey. 
ton,  18  Ves.  41.  Broad  r.  Bevan,  1  Russ.  511  note.     Authorize  and  empower.    Brown 
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18.  The  Courts  liave  in  some  instances  allowed  of  a  devise  by   Devises  hy  im- 

...  I'll  •  J        J.  pliciition. 

implication,  {a)  where  it  has  been  very  apparent,  in  order  to  sup- 
port and  effectuate  the  intention  of  the  testator  ;  but  in  cases  of 
this  kind  the  implication  must  be  a  plain,  and  not  merely  a  pos- 
sible or  probable  one  ;  for  the  title  of  the  heir  at  law  being  plain 
and  obvious,  no  words  in  a  will  ought  to  be  construed  in  such  a  Moone  v. 

.  .  Heaseman, 

manner  as  to  defeat  it,  if  they  can  have  any  other  signification,   wiiies'  Rep. 
And  Lord  Eldon  has  said — "  With   regard  to  that  expression, 
necessary  implication,  I  will  repeat  what  I  have  before  stated   i  Ves.  & 

„  -,       -  ^T      ,     .   ,     ,     .     ,  •      r~\  TT   11-  Beames,  466. 

from  a  note  of  Lord  Hardwickes  judgment  in  Corytonu.  Helliar, 
that  in  construing  a  will,  conjecture  must  not  be  taken  for  im- 
plication ;  but  necessary  implication  means,  not  natural  neces-  Ante,  c.  9. 
sity,  but  so  strong  a  probability  of  intention,  that  an  intention 
contrary  to  that  which  is  imputed  to  the  testator  cannot  be 
supposed." 

19.  The  first  case  in  which  a  devise  by  implication  was  allow-  Bro.  Ab.  De- 

.  .         .         vise,  pi.  52. 

ed,  arose  in  13  IJen.  7.     A  man  devised  his  goods  to  his  wife,  Cro.  Ja.  75. 

and  that  after  her  decease  his  son  and  heir  should  have  a  certain 

house.     It  was  determined  that  this  was  a  good  devise  of  the 

house   to  the  wife  for  life,   by  implication  ;  for  by   the  express 

words  of  the  will,  the  heir  was  not  to  take  it  till  after  the  death   Dyer  v.  Dyer. 

.  ,1  Meriv.  414. 

of  the  wife  ;  therefore,  if  she  did  not  take  it,  no  one  else  could. 

20.  It  was  also  formerly  held,  that  a  devise  to  a  stranger,  after  Higham  v. 
the  death  of  the  devisor's  wife,  would  give  the  wife  an  estate  for  cro.  Eliz.  15. 
life  by  implication.     But  this  determination  has  been  repeatedly 
contradicted  ;  because  in  this  case  two  implications  arise,  the 

one,  that  the  testator  meant  his  lands  should  go  to  his  wife;  the 
other,  that  they  should  descend  to  his  heir  :  and  therefore  the 
implication  in  favour  of  the  wife  being  only  a  possible,  and  not  a 
necessary  one,  the  title  of  the  heir  must  prevail.     Thus  where  a 

V.  Higgs,  4  Ves.  708.  5  lb.  495.  8  lb.  561.  18  lb.  192.  Will  and  desire,  with 
power  of  selection.  Forbes  i .  Ball,  3  Mer.  437.  Birch  r.  Wade,  3  Ves.  &  Bea. 
198.  Tibbits  v.  Tibbits,  19  Ves.  656.  1  Jac.  317.  Cruwys  r.  Colman,  9  Ves.  319. 
Entreat,  with  power  of  selection.  Prevost  r.  Clarke,  2  Mad.  458.  The  following  cases 
form  a  class  wherein  the  above  words  were  held  not  to  be  imperative,  and  therefore  not 
raising  a  trust.  Bull  v.  Vardy,  1  Ves.  J.  270.  Meggison  v,  Moore,  2  Ves.  J.  630. 
Paul  V.  Compton,  8  Ves.  375.  Robinson  v.  Smith,  6  Mad.  194.  1  Russ.  509.  Mere- 
dith V.  Heneage,  1  Sim.  542.     Foley  i'.  Parry,  5  Sim.  138.] 

(a)  [In  Pattoa  v.  Randall,  1  Jac.  &  Wal.  196.  Sir  W.  Grant,  M.  R.  observes, 
"  Before  an  implication  is  raised,  there  must  be  an  absence  of  express  devise  ;  and  in 
opposition  to  a  devise,  it  can  never  be  raised."] 

M    2 
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Smarile  v. 
Scliolar, 
2  i.ov.  207. 
'1'.  Jones,  93. 


Fawlkner  v. 
Fawlkner, 
1  Vern.  21. 


1  P.  Will.  38. 
473.   3  lb  305. 
3  Vein.  [572.] 


Gardner  «. 
Sheldon, 
Vaugh.  259. 


Peat  V.  Powell, 

1  Eden,  479. 

2  lb.  229. 
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person   devised    to   A.    and    his    heirs,   after  the   death    of  the 
devisor   and    his  wife,    it   was    determined  that    the  wife    took, 
nothing,   but  that  the  lands  should  descend  to  the  heir,  during 
her  life. 

21.  A  copyholder  devised  underwoods  to  I.  S.  for  twenty  years 
after  the  death  of  his  wife,  to  raise  portions  for  his  younger 
children.  The  question  was,  whether  the  wife  took  an  estate 
for  life  by  implication  ? 

Lord  Nottingham  said,  where  such  a  devise  was  made  to  the 
heir,  there  indeed  an  estate  should  arise  to  the  wife  by  implica- 
tion ;  but  where  it  was  devised  to  a  stranoer,  as  in  this  case, 
there,  in  the  mean  time,  it  should  descend  to  the  heir. 

22.  A  person  having  issue  a  son,  who  was  his  heir  apparent, 
and  two  daughters,  devised  in  these  words:  "  If  it  happens  my 
son  B.  and  my  two  daughters  to  die  without  issue,  then  all  my 
lands  shall  be  and  remain  to  my  nephew  D.  and  his  heirs."  It 
was  held,  I.  That  no  express  estate  was  by  this  will  given  to  his 
children.  II.  That  they  did  not  take  any  estate  by  implication  ; 
because  then  it  must  either  be  a  joint  estate  for  life,  with  seve- 
ral inheritances  in  tail,  or  several  estates  tail  in  succession.  The 
last  it  could  not  be,  because  it  would  be  uncertain  who  should 
take  first,  who  next,  See. ;  and  the  first  it  could  not  be,  because 
the  heir  at  law  shall  not  be  disinherited  without  a  plain  implica- 
tion, which  in  this  case  there  was  not ;  for  it  was  only  a  desig- 
nation and  appointment  of  the  time  when  the  land  should  come 
to  the  nephew:  and  therefore  the  lands  descended  to  the  heir  at 
law. 

23.  [Where  a  provision  is  made  for  a  devisee  or  legatee  out  of 
property  real  or  personal  until  a  certain  event,  and  nothing 
further  is  added,  the  Courts  have  adopted  the  implication  that 
when  the  event  arises  the  devisee  is  to  take. 

24.  Thus  where  a  testator  bequeathed  the  residue  of  his 
real  and  j)ersonal  estate  to  his  executors  in  trust  for  his  son  G. 
until  he  should  attain  twenty-one,  and  then  directed  that  the 
fund  should  cease.  Lord  Keeper  Henley  held  that  the  testator 
intended  G.  should  take  the  whole  beneficial  interest  in  the 
residue,  and  the  bequest  was  the  same  as  if  the  testator  had 
said,  I  give  the  residue  of  my  estate  to  trustees  in  trust  for 
G.  until  twenty-one,  and  then  to  G.  and  his  heirs. 
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25.  Again  where  the  happening  of  a  given  event  is  not  pro- 
vided for,  but  the  710/:  happfMiing  of  the  event  is. 

26.  As  vvlicre  a  testator    bequeathed  leasehold  premises   to  Goodrigluv. 

^  .  Hoskina,9East, 

Rieliard,  until  his  son  Thomas  should  attain  the  age  ot  twenty-  306.  Tomkins,- 
one,  and   no  longer ;  but  in  case  Thomas  should  7iot   attain  his  nientTneTin 
said   age,   then   over :    and  the  testator  directed  his  said  pre-  ^""5^J"i^^- 

*   '  _  .  Whitby,  1  Bur. 

mises  micrht  be  quitted  and  delivered  up  as  aforesaid  by  Richard  234.  and  cited 

.     °  r2  •       ,  J         .         1     •    .      DoeD.Cundall, 

accordingly.      Thomas  attained   twenty-one,  and  entered    into  9  East,  404. 
possession.     Lord  EUenborough  decided  that  he  was  entitled 
absolutely.] 

27.  With  respect  to  the  words  that  are  necessary  in  a  will  to  What  words  ne- 

'  ,  cessary  to  de- 

describe  the  devisees,  any  words  that  are  sufficient  to  denote  the  scribe  the  de- 

,  ,  1     ,        T   >•  •   1      J.1  p  visees.    Tit.  32, 

persons  meant  by  the  testator,  and  to  distinguish  them  from  c.  20.  s.io. 
all  others,  operate  as  a  good  description. 

28.  Thus  where  there  was  a  devise  to  Margaret,  the  daughter  ^y^^g^^"* 

of  W.  K.     The  daughter's  name  was  Margery.     It  was  held  she  1  Fieem.  293. 
should  take  ;  quia  coiistdi  de  persona. 

29.  A  person  devised  an  estate  to  William  Pitcairne,  eldest  son  P''*^^!"""?.  "• 

I  J?rase,  rinch, 

of  Charles  Pitcairne  of  Twickenham;  who  had  an  eldest  son,  but  403.  Doe  u. 
his  name  was  Andrew.  It  was  decreed  that  Andrew  should  take.  3B.&Ald.'632. 

30.  A  person  devised  all  his  lands  in  Kent  and  Sussex  to  one  "  ^^oof^,  304. 
of  his  cousin  Nicholas  Amherst's  daughters,  that  should  marry  ^^^^^1;^ 
with  a  Norton,  within  fifteen  years.     N.  Amherst  had  three  T.  Raym.  82. 
daughters,  one  of  whom  married  with  a  Norton  within  the  fifteen 

years.  This  was  adjudged  a  good  devise  to  her,  notwithstanding 
the  uncertainty;  and  that  the  law  would  supply  the  words, 
who  shall^V-s^  marry. 

31.  It  has  been  stated  that  a  bastard  may  be  a  devisee,  but 
that  he  must,  for  that  purpose,  have  gained  a  name  by  reputa- 
tion, in  order  that  the  devisor  may  describe  him. 

32.  A  person  devised  an  equal  share  of  his  estate  to  his  two  Rivers's  case, 
sons,  James  and   Charles  Rivers.     Lord  Hardwicke   said,  the 
question  was,   whether,  as  it  appeared  that  James  and   Charles 

Were  two  illegitimate  children,  this  was  such  a  description  of 
their  persons,  as  would  entitle  them  to  take  under  the  will  ?  In 
the  case  of  a  devise,  any  thing  that  amounted  to  a  designatio 
personcE  was  sufficient :  and  though  in  strictness  they  were  not 
his  sons,  yet  if  they  had  acquired  that  name  by  reputation,  in 
common  parlance,  they  were  to  be  considered  as  such.     It  had 
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been  said,  the  testator  had  made  a  mistake  in  their  names,  and 

therefore  they  could  not  take  ;  but  the  law  was  otherwise  ;  for  if 

a  man  was  mistaken  in  a  devise,  yet  if  the  person  was  clearly  made 

out  by  averment  to  be  the  person  meant,  and  there  could  be  no 

other  to  whom  it  might  be  applied,  the  devise  to  him  was  good. 

Wilkinson  I.  33.   It  was   held  in   a  late  case,  that  under  a  devise    by   a 

'^'b"'4'V ^*      married  man,  having  no  legitimate  children,   "  to  the  children 

which  I  may  have  by  A.,  and  living  at  my  decease,"  natural 

Havley  i'.  Snel-  children  who  had  acquired  the  reputation  of  being  his  children 

tlTrd^'"^'^    by  her,  before  the  date  of  the  will,  were  entitled,  as  upon  the 

whole  will  intended,  and  sufficiently  described. 
Swa.nei.  Ken-        34.  But  in  a  subsequent  case  Lord  Eldon  held,  that  under  the 
iiuley.  1  V.  &    (Inscription  of  children  in  a  will,  illegitimate  children,  existing  at 
the  date  of  the  will,  were  not  entitled,  unless  proved  by  the  will 
itself  to  be  intended.     And  that  evidence  could  be  received  only 
for  the  purpose  of  collecting  who  had  acquired  the  reputation  of 
children. 
Wetham  v.  35.  [Nor  consequently  can  natural  children  born  after  the  date 

fi^'win.'sS  of  the  will  take  under  a  bequest  to  the  issue  of  a  particular 
Arnold  t.  Pres-  person:  as  where  a  bequest  was  to  all  the  natural  children  of  the 
288.  '       testator's  son,  by  Mrs.  Heneage,  Lord  Parker,  C.  held  that  chil- 

dren born  after  the  will  did  not  take. 
Earlei). Wilson,        36.  But  a  bcquest  may  be  made  to  a  natural  child  of  which 
(Ldon'i^.^Gor-  a  particular  woman  is  ensient  without  reference  to  any  person  as 
aon,iMe..i4i.  the  father.] 

t)  .Mad.  '292.  -'  ,         ,.  ,  i  # 

rh«  woid  heir.        37.  In  consequence  of  the  rule  of  law  that  nemo  est  Imres 

vivetitis,  an  immediate  devise  to  the  heirs  of  a  living  person 

would  be  void.     But  a  devise  to  the  heir  special  of  a  living 

person  has  been  held  good,  where  the  word  heir  has  been  qualified 

by  the  words  "  now  living,"  or  some  other  words  or  circumstances 

have  appeared  in  the  will  to  manifest  the  testator's  intention. 

iJurchetti;.  38.  A  pcrson  devised  to  a  trustee  and  his  heirs,  in  trust  to 

•2^Vent'*!jii.      permit  Robert  Durdant  to  receive  the  rents  during  his  life,  and 

after  his  decease,  to  the  heirs  male  of  the  body  of  the  said 

Robert  Durdant  then  living.     It  was  adjudged  that  this  was  a 

vested  remainder  in  the  only  son  of  Robert  Durdant;  the  words 

heirs  male  of  the  body  then  living,  being  a  sufficient  designation 

of  such  only  son,  as  much  as  if  it  had  been  to  his  heir  apparent. 

39    A  person  devised  the  remainder  of  all  his  estate  to  the 

Darbiion  v.  '  • 

Beaumont,  1  P.  ijejis  male  of  the  body  of  his  aunt  Elizabeth  Long,  lawfully  be- 

Wms.  2'29. 
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gotten  ;  and  gave  a  legacy  of  100/.  to  Elizabeth  Long.  At  the 
death  of  the  testator,  Elizabeth  Long  was  living ;  and  the 
question  was,  whether  her  eldest  son  could  take  under  this 
devise.  It  was  adjudged  by  the  Court  of  Exchequer  that  he 
should  take.  U|3on  a'writ  of  error  in  the  Exchequer  Chamber, 
before  the  Ch.  Justices  Parker  and  Trevor,  this  judgment  was 
reversed. 

A  writ  of  error  was  brought  in  the  House  of  Lords,  where  the  3  ^ru.  Pari. 

Ca.  60. 

judgment  in  the  Exchequer  Chamber  was  reversed,  and  that  of 
the  Court  of  Exchequer  affirmed  ;  upon  the  principle  that  tlie 
word  Iieir  had  several  significations.  In  the  strictest  sense  it 
signified  one  who  succeeded  to  a  dead  ancestor  ;  but  it  also 
signified,  in  a  more  general  sense,  an  heir  apparent,  which  sup- 
posed the  ancestor  to  be  living ;  and  in  this  latter  sense,  the 
word  heir  was  frequently  used  in  statutes,  law  books,  and  re- 
cords. As  therefore  the  law  gave  several  senses  to  this  word,  it 
would  be  hard  in  this  case  to  expound  it  in  the  most  strict  and 
rigorous  sense,  which  would  destroy  great  part  of  the  will ; 
when  by  law  it  might  have  another  sense,  which  would  support 
the  whole  will,  and  the  manifest  design  of  the  party. 

40.  A  person  devised  to  his  son  Richard  Brooking,  his  heirs  Goodright  i . 
male,  and  to  the  heirs  of  his  daughter  Margaret  White,  jointly  j^^p  {qiq.^ 
and  equally,  to  hold  to  the  heirs  male  of  Richard,  lawfully  be- 
gotten, and  to  the  heirs  of  Margaret,  jointly  and  equally,  and  Doe  v.  Perratt, 
their  heirs  and  assigns  for  ever.     It  was  resolved,  that  this  was  ^g  g  q  ^^^' 

a  sufficient  designation  of  the  person,  to  make  the  son  of  Margaret  ^^  ^'ng-  ^98. 
take  as  her  heir,  living  the  mother. 

41 .  Lands  were  devised  to  a  trustee,  to  receive  and  pay  the  Doe  v.  Iron- 
rents  and  profits  for  the  maintenance  of  the  devisor's  niece  3^E'aTt','533. 
Sarah,  and  the  issue  of  her  body,  begotten  or  to  be  begotten, 

durinc:  the  natural  life  of  the  said  Sarah:  and  from  and  after 
the  decease  of  his  niece  Sarah,  then  upon  trust  for  the  use  of 
the  heirs  of  the  body  of  his  niece  Sarah,  lawfully  begotten  or  to 
be  begotten,  their  heirs  and  assigns  for  ever ;  without  any 
respect  to  be  had  or  made  in  regard  to  seniority  of  age  or 
priority  of  birth.  Sarah  had  a  son  and  two  daughters.  The 
Court  said,  that  the  words,  "  without  any  respect,  &c."  plainly 
showed  an  intent  that  the  children  of  Sarah  should  take  as 
purchasers. 

42.  It  has  been  already  stated,  that  formerly,  where  there  was  Tit.  32.  c.  20. 
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a  limitation  of  a  reinainder  in  a  deed  to  an  heir  special,  it  was 
held  that  he  must  answer  both  parts  of  the  description  ;  but 
iliat  this  doctrine  had  been  altered  by  a  modern  decision.  In 
the  case  of  a  devise,  the  same  doctrine  was  held  for  a  long  time, 
but  was  denied  in  the  following  case. 
\\  ills  I.  Pal-  43^  ^  person  devised  to  his  son  for  life,  remainder  to  his  first 

mer,  5  Burr.  .  ,  ,.  r  i     •  i 

•2615.  and  other  sons  in  tau  male  ;  and  for  want  ot  such  issue,  to  the 

heirs  male  of  his  body  begotten.     The  devisor  died,  leaving  a 

grand-daughter,  the  daughter  of  his  eldest  son,  his  heir  at  law  ; 

and  a  second  son,  who  died  leaving  a  son.     Upon  a  case  sent 

out  of  Chancery  for  the  opinion  of  the  Court  of  King's  Bench, 

the  Judges  certified,  that  an  estate  in   tail  male  passed   to  the 

grandson,  as  heir  male  of  the  body  of  the  devisor. 

Ford  r.  44.  A  dcvise  to  the  heirs  male  of  the  devisor  only  extends  to 

li'iMod.  ia9.      the  heirs  male  of  his  body,  and  not  to  a  collateral  heir;  so  that 

if  the  devisor  has   not  an  heir  male  of  his  body,  the  devise  is 

void. 

Dawes  v.  45.  A  person  devised   his  lands  to  his   grand-daughter,  who 

2  P?Wms.  1.     was  his  heir  at  law,  for  her  life;  remainder  to  his  own  right 

heirs   male,  for  ever ;   and  died  leaving  his  grand-daughter  his 

heir  at  law,  and  a  deceased  brother's  son,  being  the  next  in  the 

male  line. 

Lord  Macclesfield  held  the  devise  void,  because  it  was  to  the 
heirs  male,  w  ithout  saying  of  any  body. 
eVin.Ab.  317.  This  cause  came  on  again  before  Lord  Hardwicke,  who  di- 
rected a  case  to  be  made  for  the  opinion  of  the  Judges  of  the 
Court  of  King's  Bench,  who  certified  that  the  brother's  son 
could  not  take  by  the  description  of  right  heir  male  of  the 
testator. 
Roc  1.  46.  It  was  held  in  a  modern  case,  that  a  devise  to  the  right 

iTerm?R.630.  hcirs  of  husband  and  wife,  was  a  devise  to  such  person  as  an- 
swered the  description  of  heir  to  both,  namely,  a  child  of  both, 
1  Inst.  187  a.     husband  and  wife  being  considered  in  law  as  but  one  person. 
And  where   no   preceding  estate  was  given  to  the  father  and 
mother,  such  child  should  take  as  a  purchaser. 
Baker  v.  Wall,        47.  It  was  held  in  a  case  in  9  Will.,  that  a  special  heir,  though 
185?"  ^^^'^'      ^*e  was  not  heir  general,  might  take  by  purchase,  under  a  will 
if  the  devisor  expressly  exclude  the  heir  general ;  but  a  devise  in 
remainder  to  the  right  heirs  of  the  testator  for  ever,  his  son  ex- 
cepted, is  void. 


Title  XXXVIII.  Devise.  Ch.  X.  s.  48—52.  1^9 


48.  C.  Ben  devised  to  the  eldest  son  of  his  son  all  his  estates  Pugh  v.  Good- 

tille,  3  Bro. 
Pari.  Ca.  454. 
Fearne  8lh  edit. 


for  life;  and  for  want  of  heirs  in  him,  to  the  right  heirs  of  Pari.  Ca.  4*54 


himself,  C.  Ben,  the  testator,  for  ever,  his  son  excepted ;  it  being  ^''^"'5731 
his  will  he  should  have  no  part  of  his  estates,  either  real  or 
personal.  C.  Ben,  the  testator,  left  a  son  and  three  daughters. 
On  a  question  who  was  entitled  to  this  estate,  the  Court  of 
King's  Bench  determined  in  favour  of  the  daughters.  A  writ 
of  error  was  brought  in  the  House  of  Lords,  where  the  Judges 
were  unanimously  of  opinion,  that  no  person  took  any  estate 
under  this  will ;  whereupon  the  judgment  of  the  Court  of  King's 
Bench  was  reversed. 

49.  The  word  issue  is  a  sufficient  desimatio  persona,  or  de-  The  word  issue. 

,  •  1       1        I    u  1  i^ro.  &  Bing. 

scription  of  a  devisee,  m  a  will ;  and  comprises  both  cnimren  434, 
and  grandchildren. 

50.  A  devise  was  made  to  the  issue  of  I.  S.  who  had  then  a  Cook  v.  Cook, 

,      ,  ,  mt  •         3  Vern.  545. 

daughter  living,  and  afterwards  had  a  son  born.  Ihe  question 
was,  who  should  take.  Lord  Cowper  said,  that  all  the  children 
should  take,  and  even  grandchildren,  if  there  had  been  any  :  and 
although  the  devise  was  to  the  issue  begotten,  that  made  no 
difference ;  the  words  begotten,  and  to  be  begotten,  were  the 
same,  as  well  in  the  construction  of  wills,  as  settlements,  and 
take  in  all  the  issue  after  begotten  ;  and  though,  upon  the  death 
of  the  testator,  there  was  then  only  a  daughter  born,  yet  upon 
the  birth  of  another  child  the  estate  should  open,  and  take  in 
an  after-born  son. 

5L  In  a  case  which  has  been  already  stated,  it  was  held  Luddington  i>. 

...        Kime,  lit.  16. 

that  a  devise  to  the  issue  male  of  E.  Armyn  and  his  heirs  c.i.s.so.i  Ld. 
for  ever  was  a  good  description  of  the  person,  and  a  word  of     ''^'"' 

purchase. 

52.  The  words  sons,  children,  relations,  and  descendants,  (a)  The  words  sons, 

.  -J    J      u  children,  rela- 

are  sufficient  to  describe  the  devisees  in  a  will ;  provided  they  tions,  ixc. 
can  be  applied  with  certainty  to  persons  answering  those  de- 
scriptions. 

(a)  [For  the  construction  of  limitations  to  second  iom  in  wills,  see  Trafford  v.  Ashton, 
3  Vern.  660.  Driver  v.  Frank,  3  Maul.  &  Sel.  25.  8  Taunt.  468.  S.  C.  in  a  deed  Haw- 
kins V.  Hawkins,  9  Bing.  765.  As  to  a  second  son  born  taking  under  a  devise  of  real 
estate  to  a  first  son,  the  second  being  eldest  for  the  time  being,  Lomax  v.  Holmden, 
infra,  s.  54.  As  to  a  daughter,  being  the  eldest  child,  taking  under  a  devise  to  younger 
children,  see  Hall  i;.  Luckup,  4  Sim.  5.  For  the  construction  of  the  words  sons, 
children,  relations,  descendants,  &c.  see  1  Roper's  Legacies,  ed.  1828.  ch.  2.] 
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Marwood  t^.       •     53.  Lands  were  devised  to  the  tirst  son  of  A.  who  was  not 

Cases  lemp,        heir  at  law  to  A.  his  father.     Tliis  was  held  a  good  description 

Ilardw.  91.  /•  ,  I  1 

ot  the  second  son. 
Lomax  n.  54^  ^  nerson  devised  to  his  son  Caleb  for  life,  and  after  his 

llolniden,  ' 

1  Ves. -290.  decease  to  the  first,  second,  third,  J?cc.  sons  of  his  body  be- 
gotten. Caleb  had  married  about  two  months  before  the  date 
of  the  will;  he  had  a  son  wiio  died  soon,  and  afterwards  had 
another  son. 

Lord  Hardwicke  decreed,  that  the  second   son  should  take 
under  the  will,  as   first   son,   for  these   words  were  not  to  be 
always  taken  strictly  in  the  sense  of  priniogenitus,  or  first-born, 
but  in  the  sense  of  an  elder  son,  senior,  or  mnximus  iiatus. 
Tit.  32.  c.  22.         55,  It  has  been  stated,  that  in  deeds,  as  the  word   procreatis 
extends  to  issue  born  after  the  execution  of  the   deed,  so  the 
word  procreandis  will  extend  to  issue  born  before.     This  mode  of 
Doe  V.  Halleu,   construction  is  of  course  extended  to  wills,  in  which   the  words 
Selvv.  124.         to  be  begotten,  and  begotten,  have  the  same  sense  ;  and  in  the 
preceding  case  Lord  Hardwicke  held  that  doctrine,  which  has 
been  confirmed  in  a  modern  case. 
Pyot  V.  Pyot,  56.  A  person  devised  her  real  estate  to  trustees,  in  trust  for 

1  Ves.  335.  her  daughter  Martha,  with  a  proviso,  that  if  she  died  before 
twenty-one,  or  marriage,  then  in  trust  to  convey  all  the  residue 
of  her  estate,  both  real  and  personal,  unto  her  nearest  relation  of 
the  name  of  Pyot ;  and  to  his  or  her  heirs,  executors,  adminis- 
trators, and  assigns.  The  daughter  died  under  age  and  un- 
married. 

At  the  time  of  the  will,  and  death  of  the  testatrix,  her  nearest 
relations  of  the  name  of  Pyot  were  the  plaintiff  Charles  Pyot,  and 
his  sisters,  the  defendants,  Ann  and  Blanche,  who  were  both  then 
unmarried,  but  were  married  at  the  time  of  Martha's  death.  They 
had  besides  these  another  sister,  Caroline,  who  had  been  married 
many  years  before  the  testatrix's  death,  and  was  no  party  to  the 
suit.  The  plaintiff  had  also  had  an  elder  brother  John,  who 
died  before  the  testatrix,  but  left  issue  a  son,  Richard  Pyot,  who 
survived  both  the  testratix  and  her  daughter,  and  was  heir  at 
law  on  the  part  of  the  mother  to  the  testatrix;  and  to  whom  the 
trustees,  after  the  daughter's  death,  conveyed  the  estate  in  ques- 
tion. This  Richard  Pyot  devised  the  premises  to  trustees,  in 
trust  for  the  defendant  Pyarea  Pyot,  his  wife,  and  E.  Wilmot. 
The  plaintiff  by  his  bill  claimed  the  testatrix's  estate,  as  the 
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nearest  relation  of  the  name  of  Pyot.  The  defendants  Ann  and 
Blanche,  the  plaintiff's  sisters,  insisted  that  they  were  entitled 
equally  with  the  plaintiff,  as  they  were  both  unmarried,  and  of 
the  name  of  Pyot,  at  the  time  of  the  will,  and  death  of  the  tes- 
tatrix. And  the  defendant,  Pyarea  Pyot  and  E.  Wilmot,  who 
stood  in  the  place  of  Richard  Pyot  the  heir  at  law,  insisted  that 
either  he  was  the  person  meant  by  the  nearest  relation,  or  else 
that  the  devise  was  void  for  uncertainty ;  and  so  the  premises 
descended  to  him,  as  heir  to  the  testatrix  on  the  part  of  her  mother. 

Lord  Hardwicke  said,  the  first  question  was,  whether  the  de- 
vise was  absolutely  uncertain,  and  he  thought  it  was  not.  It 
was  said,  that  by  the  words  nearest  relation,  the  testatrix  meant 
some  single  person  ;  but  he  was  of  opinion  that  the  word  relation 
here  was  to  be  taken  as  nomen  coUectivum,  as  much  as  kindred 
or  heir.  Suppose  the  devise  had  been  to  her  nearest  kindred, 
no  doubt  that  it  would  have  taken  in  several  persons  ;  wills  and 
acts  of  parliament.  Lord  Coke  tells  us,  were  to  be  taken  accord- 
ing to  common  parlance,  and  the  word  relation  was  often  used 
instead  of  kindred,  it  being  common  to  say,  such  an  one  has  a 
numerous  relation,  whereby  were  meant  many ;  and  it  was  good 
English.  But  the  present  case  differed  from  all  that  had  been 
cited,  because  the  personal  estate  was  involved  in  the  same 
devise  with  the  real,  and  had  this  been  a  bequestonly  of  personal 
estate,  all  those  who  were  of  the  name  of  the  Pyots  in  an 
equal  degree,  and  were  of  the  nearest  stock  to  the  testatrix, 
would  have  taken  by  virtue  of  the  statute  of  Distributions ;  and 
if  it  was  clear  who  should  take  the  personal  estate,  it  naturally 
inferred  whom  the  testatrix  meant  should  take  the  real,  there 
being  but  one  intent  as  to  both  ;  and  this  of  the  personal  was  a 
proper  key  to  explain  how  the  real  estate  was  intended  to  go. 

The  next  question  was,  who  was  to  take  ?  At  the  time  of 
making  the  will,  there  were  three  persons  in  equal  degree  of  the 
name  of  Pyot,  and  a  fourth  who  had  been  so,  but  was  married  : 
two  of  the  three  married  before  the  happening  of  the  contin- 
gency, upon  which  they  were  to  take,  and  so  lost  their  name ; 
whence  it  was  insisted  by  the  plaintiff,  that  these,  not  being  of 
the  name  when  the  contingency  happened,  could  not  claim  with 
him,  but  he  alone  was  entitled  ;  and  for  this  was  cited  Jobson's  Bon  v.  Smith, 
case,  Cro.  Eliz.  576.  He  was  not  well  satisfied  with  that  de- 
termination ;    for   what   was  meant   was  a  description    of  the 
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person,  without  iiny  regard  to  the  continuation  of  the  name ; 
and  had  the  daiiohter  been  unmarried  at  the  devisor's  death, 
she  would  immediately  have  taken,  nor  could  her  subsequent 
marriage  make  her  lose  her  right ;  it  being  immaterial,  if  she 
was  to  change  her  name,  at  what  time  she  did  it.  But  that 
case  differed  from  the  present,  being  a  remainder  to  the  next  of 
his  kin,  of  his  name,  after  an  estate  tail  to  A.  Taking  therefore 
the  word  relation  to  be  nomen  collectivnm,  there  was  no  ground 
to  construe  this  description  to  refer  to  the  very  name  of  Pyot, 
but  rather  to  be  a  description  of  the  stock,  and  as  if  she  had 
said  the  stock  or  blood  of  the  Pyots.  For  taking  it  otherwise, 
and  suppose  some  nearer  relation  of  the  testatrix,  but  of  another 
name  at  her  death,  had  afterwards  changed  by  act  of  Parliament 
his  former  name  to  Pyot:  or  if  a  woman  had  married  some  man 
of  the  name  of  Pyot,  but  no  way  related  to  the  testatrix,  such 
a  one  would  certainly  not  be  entitled  to  take;  and  yet  every 
argument  drawn  from  the  bearing  the  name  of  Pyot,  at  the 
happening  of  the  contingency,  would  hold  equally  strong  for 
him  or  her,  as  it  did  for  the  plaintiff's  taking  alone,  in  exclusion 
of  his  sisters.  This  showed  it  therefore  to  be  too  narrow  a  con- 
struction, and  that  the  word  relation  and  name  meant  the  stock  of 
the  Pyots,  which  she  meant  to  distinguish  from  any  other  stock 
of  consanguinity  to  her.  It  was  like  a  devise  upon  condition  to 
marry  a  person  of  the  devisor's  name  :  the  devisee  married  a  man 
who  had  changed  his  name  to  that  of  the  devisor:  held,  this 
was  no  performance  of  the  condition,  for  that  )ia)ne  meant  family. 
The  personal  estate  was  coupled  with  the  real,  and  one  rule  must 
govern  both,  and  the  sister  that  was  married  was,  he  thought, 
equally  entitled  to  take  with  the  plaintiff  and  the  two  other 
,.    ,     , J     I     sisters.     The  testatrix  had  made  no  provision   that  the  persons 

1  Bio,  C.  C.      taking;  should  continue   to   bear  the   name  ;  and  therefore  the 
293.  ... 

plaintiff  and  his  three  sisters  should  take  equally. 

Crossly  t).  ^^ •  ^  testator  devised  his  estate  to  three  persons  for  life,  and 

^'^l^'o^-,  after  their  death,  to  the  descendants  of  Francis  Ince,  then  living; 

Amb.  397.  '  ° 

in  and  about  Seven  Oaks  in  Kent. 

Sir  T.  Clarke,  M.  R.  said,  that  a  devise  to  descendants  at 
large  had  been  good  ;  here  the  devisor  added  a  description  of 
such  as  he  intended  should  take,  which  was  sufficiently  precise 
and  certain;  it  would  be  unjust  to  confine  it  to  the  heirs  at  law, 
because  the  word  descendants  meant  all  those  who  proceeded 
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from  his  body,  and  therefore  the  grandchildren  of  Francis  Ince 
were  entitled:  but  a  great  grandchild,  being  born  after  the  will 
made,  was  excluded  by  the  words,  then  living. 

58.  Lord  Leiah  devised  his  estates  to  his  sister  Mary  Leigh,  Leigh  t;.  Leigh, 

^  „  ,  c   'i^  Ves.  92, 

in  strict  settlement ;  remainder  "  unto  the  first  and  nearest  ot 

his  kindred,  being  male,  and  of  his  name  and  blood,  that  should   Pearce  v.  Vm- 

,  .         cent,  1  (!rom. 

be  living  at  the  determmation  of  the  several  estates  therem-  ^  ]\iee.  598. 
before  devised,  and  to  the  heirs  of  his  body  lawfully  begotten." 

It  was  held  by  Lord  Eldon,  in  conformity  to  the  opinions  of  Denn  v.  Bag- 
Mr.  Justice  Lawrence  and  Mr.  Baron  Thompson,  whom  he  had  Rep.  512. 
called  to  his  assistance,  that  a  person  claiming  under  this  limi- 
tation must  be  of  the  name,  as  well  as  the  blood  ;  and  that  the  Doe  v.  Plump- 
qualification  as  to   the  name  was   not  satisfied,  by  having  the  ^id.  474.' 
name,  taken  by  the  king's  licence,  previous  to  the  determination 
of  the  preceding  estates. 

59.  A   person  devised   all  his  freehold   estates   to   his   wife  Doe  v.  Over, 

...    J    1  Taunt.  263. 

during  her  natural  life;  and  at  her  decease  to  be  equally  divided 
amongst  the  relations  on  his  side.  It  was  held  that  all  those 
should  take  who  would  be  entitled  to  personal  estate  under  the 
statute  of  Distributions,  that  is,  first  cousins;  as  well  in  the  pa- 
ternal as  in  the  maternal  line.  And  the  devise  spoke  at  the 
time  of  the  testator's  death,  not  at  the  time  of  framing  the  de- 
vise ;  therefore  one  who  was  related  in  equal  degree  at  the  time 
of  making  the  will,  having  died  before  the  testator,  leaving  a  n  Ves.  255. 
son,  the  son  was  held  not  entitled  to  a  share,  as  a  relation,  (a) 

60.  It  was  held   in  Queen  Elizabeth's  time,  that  a  devise  to  The  words 

,  House  or 

one  brother,  on  a  condition,  and  on  failure  to  remain  to  the  house,  Family,  (ft) 

(a)  There  is  a  reference  in  the  above  case,  (1  Taunt.  266.)  and  also  in  19  Ves.  301. 
to  a  case  in  1732,  decided  by  Sir  Joseph  Jekyll,  in  which  it  is  stated  to  have  been  held, 
that,  under  a  limitation  to  the  family  of  J.  S.,  the  real  estate  went  to  the  heir  at  law, 
and  the  personal  estate  to  the  next  of  kin. — Search  was  made  for  this  case,  on  the  dis- 
cussion of  the  late  case  of  Wright  v.  Atkyns. — The  case  is  Golding  v.  Rogers,  and  was 
decided  at  the  Rolls  on  the  3d  July,  1732.  Samuel  Fitzall  devised  all  his  messuages, 
&c.  in  tlie  county  of  Gloucester  and  elsewhere,  in  Great  Britain,  to  his  wife,  her  heirs 
and  assigns,  and  all  the  residue  of  his  monies,  &c.,  and  all  other  his  real  and  personal 
estate,  he  devised  and  bequeathed  to  his  said  wife,  her  heirs,  executors,  &c.  But  his 
will  was,  that  after  his  said  wife's  decease,  his  own  family  should  have  equally  amongst 
them  one  moiety  of  his  said  residuary  estate.  Held  that  one  moiety  of  the  residuary  per- 
sonal estate  belonged  to  his  next  of  kin,  and  that  the  wife  was  entitled,  by  the  express 
words  of  the  will,  to  the  real  estate  in  fee  simpl  . — Note  to  former  edition. 

(b)  [On  the  construction  of  the  v/oid  fimiiii  in  bequests  of  personal  estate,  see  1  Rop. 
Leg.  C.2.  s.  10.  p.  123.  ed.  1828.  and  see  Doe  r.  Wood,  1  B.  &  Aid.  518.] 
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should  be  construed  to  mean  to  the  most  worthy  in  blood  of  the 
devisor's  family,  that  is  to  say,  to  the  heir  at  law.  Lord  Hobart 
has  assented  to  this  decision,  and  it  has  been  confirmed  in  two 
modern  cases,  one  of  which  has  been  already  stated,  (a) 

61.  With  respect  to  the  words  that  are  necessary  to  describe 
the  property  intended  to  be  devised  ;  as  a  will  is  always  con- 
strued in  the  most  favourable  manner,  for  the  benefit  of  the 
devisees,  the  same  accuracy  is  not  required  in  the  description 
of  those  things  which  are  intended  to  be  devised,  as  is  neces- 
sary in  a  deed  ;  it  being  enough  if  the  words  denote,  with  suffi- 
cient certainty,  what  is  meant  to  be  given. 

62.  The  words  lands,  tenements,  and  hereditaments,  will  pass 
every  species  of  property.  And  in  a  modern  case  it  was  deter- 
mined that  money,  directed  to  be  laid  out  in  the  purchase  of 
lands,  would  pass  by  the  words  lands,  tenements,  and  heredita- 
ments whatsoever  and  wheresoever. 

G3.  The  words,  all  my  lands,  are  sufficient  to  pass  a  house. 
If,  however,  it  appears  not  to  have  been  the  intention  of  a  tes- 
tator to  give  a  house  by  those  words,  they  will  not  have  that 
effect. 

64,  A  person  being  seised  of  a  house  in  Dale,  and  of  three 
houses  and  certain  lands  in  Sale,  devised  his  house  in  Dale  and 
all  his  lands  in  Sale  to  B.  It  was  resolved  that  the  houses  in 
Sale  did  not  pass,  on  account  of  the  express  mention  of  the 
house  in  Dale;  i'or,  ej press iim  fa cit  cessnre  taciliwi:  and  if  the 
testator  had  intended  to  devise  the  houses  in  Sale,  he  would 
have  mentioned  them,  as  well  as  he  did  the  house  in  Dale. 

65.  One  Bishop  being  seised  of  divers  lands  called  Hayes 
Lands,  which  extended  into  two  vills,  Cokefield  andCranfield, 
devised  all  his  lands  in  Cokefield,  called  Hayes  Lands,  to  his 
youngest  son  and  his  heirs ;  and  in  another  part  of  his  w  ill  he 
devised,  that  if  his  youngest  son  died  without  issue,  his  wife 
should  have  Hayes  Lands. 

The  question  was,  whether  the  wife  should  have  Hayes  Lands 
in  Cranfield,  or  only  in  Cokefield.  And  it  was  resolved  by  the 
whole  Court,  that  she  should  have  that  only  which  was  in 
Cokefield,  because  there  was  no  more  ^devised  to  the  youngest 
son.  But  Popham  said,  if  the  devise  had  been  to  the  eldest  son, 
and  that  if  he   died   without  issue,  Jiis  wife  should  have  Hayes 


(a)  Wright  v.  Aikyns,  ante  s.  17.  Doe  i.  Sniitli,  5  Mau.  &  Scl.  126. 
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Lands,  there  peradventure  she  should  have  all;  because  the 
eldest  son  had  all,  the  one  part  by  devise,  the  other  by  descent ; 
and  she  should  have  all  which  he  had. 

66.  A  devise  of  a  messuage  will  carry  with  it  the  curtilage  and  Messuage  and 

•  1  i_  1  House. 

garden  annexed  to  such  messuage,  even  witliout  the  word  appur- 

=■  f'   '  '  '  (.aiden  D.Tuck, 

tenances ;  for  they  constitute  a  part  of  the  messuage.     It  was  Cro.  KHz.  89. 
formerly  held  that  the  word  house  did  not,  in  a  will,  carry  the  2Cha.  Ca.  27. 
garden  or  curtilage  belonging  to  such  house,  without  the  word, 
*  appurtenances.'     But  this  doctrine  is  now  somewhat  altered. 

67.  A.  being  tenant  for  years  of  a  house,  garden,  stables,  and  Doe  d.  Collins, 

•  .  •       1   •        .        ^  n       •  J  T    2  Term  R.  498. 

coal-pen,  occupied  by  him,  devised  in  the  following  words  :  "  1 
give  the  house  I  live  in  and  garden  to  B." 

It  was  resolved  that  the  stables  and  coal-pen  passed,  they  not  Goodright  v. 
being  specifically  given  in  the  subsequent  part  of  the  will ;  though  jj  ^^^^^  ^g 
the  testator  used  them  for  the  purpose  of  trade,  as  well  as  for 
the  convenience  of  his  house. 

68.  In  a  subsequent  case  it  was  determined  by  the  Court  of  Buckv.Nurton, 

„  TM  1.1  II  111  TJ     1  i^os.  &  Pul. 

Common    Pleas,  that  lands  usually  occupied  with  a  house,  aid  53. 

not  pass  under  a  devise  of  a  messuage  with  the  appurtenances;  Doe  r. Roberts, 

.  ,  ,  ,      ,  1    5  Bar.  &  Aid. 

it  not  appearing  that  the  testator  meant  to  extend  the  word  407. 
appurtenances  beyond  its  technical  sense. 

69.  The  word  estate  will  pass  every  kind  of  property  of  a  real  The  word  estate. 
nature,  unless  restrained  by  other  words. 

70.  The  Earl  of  B.,  by  his  will,  gave  part  of  his  personal  Bridgwater  t;. 
estate  to  his  son-in-law,  and  then  added  these  words:  "  And  all  236. 
other  my  estate,  real  and  personal."     The  question  was,  whether 

fee  farm  rents  passed  by  this  devise. 

Lord  Holt  delivered   the  opinion  of  the  Court,  that  the  rents  Barnes  r. 
passed  by  the  words,  all  my  real  and  personal  estate ;  for  the  go4.  ' 
word  estate  was  genus  genernlissimum,  and  included  all  things 
real  and  personal. 

71.  But  where  a  person  gave  4,000/.  to  trustees  in  trust  for  Doet-Buckner, 
certain  persons,  and  by  a  residuary  clause  gave  all  the  rest  of  his       ^'"^ 
estate  and  effects,  of  what  nature  soever,  to  A.  and  B.,  their 
execiilors  and  administrators,  in  trust  to  add  the  interest  to  the 
principal,  so  as  to  accumulate  the  same  ;  it  being  his  will  that 

the  residue  should  not  pass,  but  at  the  time  and  manner  as  the 
principal  sum  of  4,000/.  was  directed  to  be  paid.  It  was  held 
that  these  words  did  not  extend  to  a  freehold  house,  of  which 
the  testator  was  seised.  And  Lord  Kenyon  relied  on  the  follow- 
ing words  of  the  clause,  **  to  add  the  interest  to  the  principal. 
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so  as  to  accumulate  the  same."  The  interest  and  principal  were 
to  make  one  consolidated  sum  of  the  same  nature ;  but  these 
were  terms  wholly  inapplicable  to  a  real  estate. 

All  my  Rents.  72.  The  words  all  my  rents,  are  sufficient  to  pass  real  estates  ; 

for  it  is  according  to  the  common  phrase  and  usual  manner  of 
some  men,  who  name  their  lands  by  their  rents. 

Keriyr.  Der-         73.  A  person  having  let  several  houses  and   lands  for  years, 

rick,  Cro.  Ja.  ,      .  ..... 

104.  rendermg  several  rents,  made  his  will  in  these  words:  "As  con- 

cerning the  disposition  of  all  my  lands  and  tenements,  I  bequeath 
the  rents  of  D.  to  my  wife  for  life,  remainder  over  in  tail."     The 

1  Aik.  506.  question  was,  whether  by  this  devise  the  reversions  passed  with 
the  rents  of  the  lands.     I^^or  it  was  contended  that  the  rents, 

1  Ves.  s.  42.      divided  from  the  reversions,  were  not  devisable  within  the  statute, 
171.  .... 

the  devisor  having  no  reversion  therein. 

2  Ves.  &B. 74.       The  Court  resolved  that  the  land  itself  passed  by  the  devise  ; 

for  it  appeared  to  be  the  intention  of  the  testator  to  make  a  de- 
vise of  all  his  lands  and  tenements,  and  that  he  intended  to  pass 
such  an  estate  as  should  have  continuance  for  a  longer  time  than 
Stewart  v.  the  leases  should  endure ;  and  the  words  were  apt  enough  to 

3  Sim  398.        convey  it,  according  to  the  common  phrase  and  usual  manner  of 

some  men,  who  name  their  land  by  their  rents. 
All  I  am  74.  The  words,  all  I  am  worth,  without   any  other  words  to 

^""^^  •  control  them,  will  pass  real  as  well  as  personal  estate. 

Huxstepr.  ^^-  -^  testator  having  given  all  the  overplus  of  his  money  to 

n°rTc'c  437    ^^^  ^°"  ^"*^  daughter  of  I.  S.,  proceeded  in  these  words,  "  I  give 
and  bequeath   to  them  all  I  am  worth,  except  20/.  which  I  give 
to  my  executor."     It  was  contended,  that  there  being  no  expres- 
sion in  the  will  which  pointed  at  the  real  estate,  the  personalty 
Cowp.  306.         could  only  pass.     But  it  was  decreed  that  these  words  carried 

both  the  real  and  personal  estate. 
The  word  76.  The  word    legacy   may    be   applied    to  a  real   estate,  if 

the   contents    of  the    will    show    that   such   was   the    testator's 
intention. 
Hardacre  v.  77.  A.  by  will  gave  two  legacies,  of  150/.  each,  to  his  son  and 

6  1.  ii.  716,  daughter,  to  be  paid  when  they  attained  the  age  of  twenty-one. 
He  then  gave  all  his  realty  and  personalty  to  his  wife  for  life, 
and,  after  her  death,  he  gave  one  freehold  estate  to  the  son,  and 
another  to  the  daughter  ;  but  if  either  or  both  of  his  children 
should  die  before  the  wife,  then  those  legacies  which  were  left  to 
them  should  return  to  the  wife. 
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Lord  Kenyon  said,  the  question  was,  whether  those  words  of 
remainder  operated  on  the  real  estates  before  given  to  the  son 
and  daughter,  or  only  referred  to  the  pecuniary  legacies  ?  The 
Court  had  considered  the  whole  of  the  will,  and  was  of  opinion 
that  those  words  acted  upon  the  real  estates  before  given  to  the 
son  and  dauohter.  Considerable  stress  had  been  laid  on  the 
word  legacies,  and  it  was  argued  that  it  was  an  appropriate 
term,  applicable  to  personal  estate  only.  But  the  same  technical 
and  correct  expressions  were  not  to  be  expected  from  unlettered 
persons,  as  were  usually  found  in  wills  drawn  by  professional 
men.  Even  if  there  were  no  decision  to  warrant  the  Court  in 
saying  that  the  word  legacy  might  be  applied  to  a  real  estate, 
if  the  context  required  it,  he  should  have  had  no  difficulty  in 
making  such  a  determination  for  the  first  time.  But  that  con- 
struction had  already  been  put  on  the  word  *'  legacy  "in  the  case 
of  Hope  V.  Taylor  ;  and  the  Court  fully  subscribed  to  the  doc-  infia,  c,  12. 
trine  there  laid  down. 

78.  [So  real  property  will  pass  under  the  description  of  "  per- 
sonal "  if  it  is  manifest  that  such  was  the  testator's  intention. 

79.  Thus  where  the  testator  gave  his  stock,  cattle,  household  po?,^-"^".^^!?' 

*=  '  11  East,  246. 

goods,  money,  Sec,  and  personal  estates,  whatsoever  and  where- 
soever to  his  wife  for  life;  but  if  she  were  to  marry,  she  was  to 
receive  no  profits  from  his  estates  whatsoever ;  but  to  resign  all 
his  personal  estates  to  the  after-named  legatees :  "  in  manner 
following : — I  give  to  my  brother  J.  T.  the  house  and  premises  I 
now  dwell  in,  with  the  close  adjoining,  &LC.,  to  hold  to  him,  his 
heirs  and  assigns :"  the  remainder  of  his  personal  estates  the 
testator  <yave  to  another  brother  and  two  sisters  share  and 
share  alike,  to  hold  to  them,  their  heirs  and  assigns  for  ever. 
The  testator  subsequently  declared  that  if  his  wife  did  not  marry, 
she  should  possess  all  his  above-mentioned  estates  for  her  life, 
and  at  her  death  he  gave  •'  his  personal  estate  as  above-men- 
tioned, that  is,  his  house  and  premises  wherein  he  then  dwelt,  to 
his  brother  J.  T.,  his  heirs  and  assigns."  Lord  Ellenborough 
held  that  the  freehold  property  passed. 

80.  In  King  v.  Shrives,  the  testator  being  seised  of  a  freehold  10  Bing.238. 
farm  in   Bedfordshire,  in   his   own    occupation,    gave   and   be- 
queathed to  his  brothers  James  and  John  King  all  his  goods,  chat- 
tels, estate  and  effects  of  what  nature,  sort,  kind,  quantity  or 

quality  soever  and  wheresoever,  (7/0^  lln-rehif  othenvise  disposed 

VOL.   \  I.  N 
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Residue,  or 
remainder  of 
estate. 

Roe  1'.  ITarvey, 
5  Uurr.  2638. 
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of.)  Upon  trust,y/V.s^,  that  his  debts,  &c.,  should  be  fully  paid, 
and  that  whatsoever  reinauied  aj'ter  such  discharge,  of  /lis  personal 
elfects,  should  be  appropriated  for  the  benefit  of  his  family  then 
residing  with  him.  Secondly,  he  willed  and  appointed  that  his 
family  then  residing  with  him  as  aforesaid,  should  be  placed  on 
the  farm,  iiis  own  estate,  and  then  occupied  by  him,  to  occupy 
and  manage  it  for  their  mutual  advantage  until  his  youngest  son 
should  attain  twenty-one  years,  nevertheless,  under  the  direction 
of  his  executors  who  should  have  power  to  interfere,  in  case  any 
difference  or  misunderstanding  should  arise  between  them,  as 
mentioned  in  the  will.  Third/j/,  when  his  youngest  son  should 
attain  twenty-one,  he  directed  his  estate  to  be  sold,  and  the  pro- 
duce divided  in  certain  shares  among  his  wife  and  children,  and 
he  appointed  James  and  John  King  his  executors.  The  testator 
died  seised  of  the  said  estate  in  Bedfordshire,  and  another  free- 
hold estate,  which  latter  estate  was  subject  to  a  mortgage  debt, 
with  an  arrear  of  interest.  The  testator  was  indebted  to  various 
simple  contract  creditors,  and  left  no  personal  estate  to  satisfy 
the  mortgage  and  other  debts.  The  trustees  entered  into  a  con- 
tract with  Shrives  for  sale  of  the  freehold  estate  in  mortgage,  for 
the  purpose  of  paying  the  debts  ;  and  on  a  case  sent  by  the  Vice 
Cliancellor,  the  question  was  whether  they  had  under  the  will 
power  to  sell  the  estate  for  payment  of  the  debts,  and  to  convey 
to  the  purchaser.  It  was  contended  that  the  word  estate  in  the 
first  bequest  in  the  will  meant  only  personal  estate,  a  construction 
strengthened  by  the  testator  directing  that  what  should  remain 
of ///s  personal  estate  after  discharge  of  his  debts,  should  be  ap- 
propriated for  the  benefit  of  his  family.  On  the  other  hand  it 
was  insisted  that  the  freehold  estate  in  question  passed  under 
the  devise  of  the  testator's  estate,  that  word  being  sufhcient  if  not 
controlled  by  indications  of  a  contrary  intention,  which  could 
not  be  found,  as  the  testator's  first  wish  was  that  his  debts  should 
be  discharged.  The  certificate  of  the  Court  of  C.  B.  expressed 
their  opinion,  that  under  the  will  the  trustees  were  entitled  to 
sell  and  convey  the  freehold  estate  in  question,  for  the  payment 
of  the  testator's  debts.] 

81.  The  words,  "  all  the  residue  or  remainder  of  my  estate, 
property,  or  effects,"  will  pass  real  estates  of  every  kind. 

82.  A  person  devised  all  the  rest  and  residue  of  his  estate, 
whatsoever  and  wheresover,  to  his  wife.     It  was  contended  that 
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the  word  estate  did  not  necessarily  mean  real  estate ;  but  Lord 
Mansfield  answered,  that  the  word  estate  carried  every  thing,  un- 
less tied  down  by  particular  expressions. 

83.  A  person  devised  all  the  rest  and  residue  of  her  estate,  of  Doe  i . 
what  nature  or  kind  soever.     It  was  contended  that  these  words    i  ii.''hi'i"22;3. 
only  applied  to  the   personal  property  of  the  testator,  because 

they  were  accompanied  with  limitations  peculiar  to  personal  pro- 
perty.    But  the  Court  said,  they  could  not  restrain  the  meaning  See  Newland  v. 
of  those  words  to  personal  property,  and  negative  the  operation  5  Tauntr268.' 
of  them  as  to  real  estates. 

84.  G.  Jackson  being  seised  of  several  real  estates,  descendible  iiogan  v. 
freeholds,  and  chattels  real,  gave  to  his  mother,  Mary  Jackson,  Cowp.  299. 
some  particular  estates  for  life,  without  liberty  of  committing 

waste;  he  afterwards  gave  several  legacies,  and  an  annuity  of 
30/.  to  his  heir  at  law,  and  then  proceeded  thus — "  I  also  give 
and  bequeath  unto  my  dearly  beloved  mother,  Mary  Jackson, 
all  the  remainder  and  residue  of  all  the  effects,  both  real  and  per- 
sonal, which  I  shall  die  possessed  of. 

The  question  was,  whether  this  last  clause  passed  all  the  tes- 
tator's freehold  estates  to  his  mother  in  fee  simple. 

The  Court  of  King's  Bench  in  Ireland  gave  judgment  in  favour  3  Brn.  Pari, 
of  the  heir  at  law.     This  was  reversed  by  the  Court  of  King's 
Bench  in  England;  upon  which  a  writ  of  error  was  brought  in 
the  House  of  Lords. 

It  was  contended,  on  belialf  of  the  appellant,  to  be  an  esta- 
blished rule,  that  an  heir  at  law  should  not  be  disinherited  but 
by  express  words,  or  necessary  implication.  The  residuary  clause 
in  this  case  contained  no  express  devise  of  the  real  estates  ;  the 
word  effects  being  properly  applicable  only  to  personal  estate. 
The  subsequent  words,  "  which  I  shall  die  possessed  of,"  sup- 
ported and  strengthened  this  construction  ;  because  the  express 
allusion  of  those  words  to  a  future  acquisition  was  inapplicable 
to  real  estates,  as  none  acquired  after  the  publication  of  the  will 
could  pass  by  it ;  and  the  word  possessed  properly  related  only  to 
personal  estate ;  as  to  the  word  real,  annexed  to  the  word  effects, 
it  applied  expressly  to  the  chattels  real  left  by  the  testator  ;  nor 
was  there  any  necessary  implication  that  any  greater  interest  in 
the  real  estates  was  intended  for  the  mother,  than  the  estate  for 
life,  without  power  of  waste,  expressly  devised  to  her  in  two  of 
the  denominations.     Such  an  implication,  so  far  from  being  ne- 

N  2 
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cessary,  was  incompatible  with,  and  would  merge  and  destroy, 
and  in  fact  revoke,  the  mother's  express  estate  for  life,  and  re- 
striction from  waste  ;  and  would  break  through  another  rule,  as 
well  of  law  as  of  common  sense,  which  says,  that  what  is  ex- 
pressed shall  not  be  destroyed  by  implication. 

Another  rule  of  construction  was,  that  where  words  used  by  a 
testator  are  indiM'erently  applied  to  real  and  personal  estates, 
they  should  not,  if  there  was  any  thing  to  satisfy  them,  receive 
a  construction  prejudicial  to  the  heir.  Now  in  the  present  case 
the  words  bequeath,  effects,  and  possessed  of,  were  indisputably 
much  less  applicable  to  real  than  to  personal  estate  ;  they  had 
never  been  admitted  to  apply  to  the  former,  except  where  insur- 
mountable arguments  of  such  an  intent,  afforded  by  other  parts 
of  the  will,  rendered  that  construction  necessary.  But  here  the 
other  parts  of  the  will  were  so  far  from  requiring  such  a  construc- 
tion that  they  were  destroyed  if  it  were  admitted.  The  words,  in 
their  most  proper  sense,  applied  to  personal  estate  ;  and  the  chat- 
tels real  which  the  testator  left,  showed  his  reason  for  annexing 
the  word  real  to  effects,  which  otherwise  properly  meant  moveables 
only,  and  fully  satisfied  those  words  :  they  could  not  therefore 
be  extended  to  real  estates. 

It  was  also  an  established  rule  that  general  words  in  one  part 
of  a  will  should  be  so  construed  as  not  to  defeat  the  plain  inten- 
tion of  the  testator,  to  be  collected  from  any  other  part  of  his 
will.  Now,  in  the  present  case,  the  devise  to  the  mother  for  life, 
without  power  of  waste,  was  incompatible  with  an  intention  to 
give  her  the  same  lands  in  fee  ;  and  therefore  the  residuary 
clause  must  be  so  construed  as  to  avoid  this  inconsistency. 

On  the  other  side  it  was  contended,  that  it  was  manifest  the 
testator  did  not  mean  to  die  intestate,  as  to  any  part  of  his  real 
property ;  not  only  from  the  expressive  words  in  the  residuary 
clause,  but  also  from  the  introductory  words  of  the  will,  "as  to 
my  worldly  substance  ;  which  had  been  always  understood  to 
consist  of  real  and  personal  estate;  and  to  indicate  an  intent  in 
the  testator  who  used  them  to  dispose  of  all  his  property.  The 
testator's  first  devise  to  his  mother  was  only  of  a  part  of  his  real 
estate  ;  creditors  were  entitled  to  another  part,  that  is,  so  much 
as  would  be  sufficient,  by  sale,  to  discharge  their  encumbrances; 
the  legatees  were  entitled  to  a  further  part  thereof;  yet  there 
still  remained  some  part  to  dispose  of ;  and  this    remainder  the 


Title  XXXVUL  Devise.  Ch.  X.  s.  84—87.  181 

testator  had,  with  perfect  consistency,  given  to  his  mother,  by 
the  residuary  clause.  The  views  with  which  he  made  these  two 
devises  were  sufficiently  obvious  ;  by  the  former,  in  all  events, 
and  subject  to  no  encumbrance,  he  made  a  provision  for  his  mo- 
ther ;  by  the  latter,  he  gave  her  the  residue  which  might  remain, 
after  all  the  encumbrances  should  be  discharged.  He  had  not, 
therefore,  given  part  and  the  tvhok  to  his  mother. 

In  this  case  the  heir  at  law  was  disinherited,  both  by  express 
words,   and    by    necessary    implication ;    for,   in    the    residuary 
clause,  the  testator  had   made  use  of  the  most  expressive   and 
comprehensive  words,  in  giving  to  his  mother  the  whole  remain-  ^°^. '^^  ■?""S' 
der  of  his  real  property.  448. 

The  Judo;es  having  been  consulted,  the  Lord  Chief  Baron  de-  P^e  u.  Lainch- 

f^  »  '  bury,  11  Last, 

livered   their  unanimous  opinion,  that  Mary   Jackson   took  an  290.  Den  d. 

„       .        ,,     ,  ,  ,  1        ,1  •!  Trout,  15  East, 

estate  m  tee  HI  all  the  testators   property,  under  the  residuary  394.  Morgan  i. 
clause:  and   the  iudgment  of  the  Court  of  King's  Bench  in  ?%'"^"' ^qo 

J       *=  ="  11  aunt.  289. 

England  was  affirmed. 

85.  TThe  construction  in  respect  of  general  words  in  the  resi-  Doev.  Wea- 

^  r  to  therby,  11  East, 

duary  clause  is,  that  they  will  carry  every  estate  or  interest  322.  Goodtitle 
which  is  not  expressly,  or  by  necessary  implication,  excluded  po^vngj^j'^re 
from  their  operation  ;  and  no  intention  of  the  testator  to  exclude  a  2Bos.&P.600. 

'  _  .  infra,    William 

reversion  is  necessarily  to  be  implied  from  the  circumstance,  that  v.  Thomas, 
one  of  several  charges  on  the  residuary  estates  could  not  attach 
upon  such  reversion.] 

86.  But  where  the  words,  residue  of  my  estate,  property,  or 
effects,  appear,  from  the  context  of  the  will,  to  have  been  con- 
fined by  the  testator  to  personal  property  only,  they  will  not  be 
construed  to  extend  to  real  estates. 

87.  A  man  having  settled  all  his  estate  of  inheritance  on  his  Markant  i. 
wife  for  life,  for  her  jointure,  made  his  will,  and  thereby  devised  1  Ab.  Eq. 
several  pecuniary  legacies;  and  then  said, — ''AH  the  rest  and  "    ' 
residue  of  my  estate,  chattels,  real  and  personal,  I  give  and  de- 
vise to  my  wife."     The  question  was,  whether  the  reversion  of 

the  jointure  lands  passed  to  the  wife.  Lord  Harcourt  decreed  it 
did  not,  because  the  precedent  and  subsequent  words  explained 
his  intent  to  carry  only  his  personal  estate ;  for  in  the  first  part 
of  the  will,  having  given  only  legacies,  and  no  land,  the  words, 
all  the  rest  and  residue  of  his  estate,  were  relative,  and  must  be 
intended  estate  of  the  same  nature  with  that  he  had  before  de- 
vised, which  was  only  personal  ;  for  having  before  given  no  real 
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estate,  there  could  be  no  rest  or  residue  of  that,  out  of  which  he 
had  given  away  none.  Tlien  the  words,  chattels,  real  and  per- 
sonal, explained  the  word  estate,  and  showed  wiiat  sort  of  estate 
he  meant;  and  made  tlie  devise  as  if  he  had  said,  "  all  the  rest 
of  my  estate,  whether  chattels  real  or  personal,"  &c. ;  and  so 
confined  and  restrained  the  extended  sense  of  the  word  estate. 
Timewell  t.  88.  A  testator  devised   as  follows  :  "  All   those  my   freehold 

2  Aik.  102.        lands  and  hop-grounds,  with  the  messuages  or  tenements,  barns, 
8cc.  in  the  tenure  of  L. ;  and  all  other  the  rest,  residue,  and  re- 
mainder of  my  estate,  consisting  in  money,  plate,  jewels,  leases, 
judgments,  mortgages,  &c.  or  in  any  other  thing  whatsoever  or 
wheresoever,  I  give  to  A.  13.  and  her  assigns  for  ever."     Justice 
Fortescue,  at  the  Rolls,  held  that  the  residue  of  the  testator's 
Camfield  i ,        real  estate  did  not  pass  by  this  devise  ;  for  although  the  word 
516.  Goodiitle'  estate,  when  unrestrained,  would  include  lands  as  well  as  per- 
494^'H^i)b !  p''  ^^^^^  estate,  yet  here  it  was  expressly  confined  to  personals,  as 
noyre,  11  East,  plate,  8tc. ;  and  had  the  testator  intended   to  give  all  his  real 

160.  Dunnage  i        t  i  i  •  /■  •  in 

?;.  White,  iJac.  estate.  Why  did  he  mention  a  part  or  it  only  i 

&  w.  583.  gg^  jj^  ^  modern  case,  the  Court  of  King's  Bench  held,  that 

Doe  1-.  Hurrell,      .  ,  ■      ■,  r       n^  ^^^  1 

SBaiu.  6cAld.  the  words,  residue  and  remainder  or  eriects,  did  not  extend  to 
real  estates;  from  the  apparent  intention  manifested  by  the  tes- 
tator, of  not  extending  the  word  effects  to  real  estates. 
Effect  of  addi-  90.  With  respect  to  additional  words,  the  Courts  appear  to 
!nr3''^T'^2i.  ^^^^^  always  been  disposed  to  adopt  the  rule  established  for  the 
s.  56.  construction  of  deeds ;  namely,  that  where  there  is  a  correct 

and  specific  description  of  the  property  devised,  a  mistake  in  any 
additional  words  will  have  no  effect.  But  where  the  first  de- 
scription is  merely  general,  there  additional  words  will  be  con- 
sidered, either  as  explanatory  or  restrictive,  according  to  the 
intent  of  the  testator. 

Thus,  in  the  following  cases,  a  mistake  in  the  additional  words 
was  held  to  have  no  effect. 
Chamberlain  i.  91.  A  person  being  seised  in  fee  of  a  house  called  the  Wliite 
Cai'"T29^'"  Swan,  in  Old-street,  devised  it  in  these  words:  "  I  devise  the 
house  or  tenement  wherein  William  Nichols  dwelleth,  called  the 
White  Swan,  in  Old-street,  to  H.  G.,  my  daughter's  son,  for 
ever."  The  jury  found  that  the  said  W.  Nichols,  at  the  time 
when  the  will  was  made,  and  when  the  testator  died,  occupied 
the  alley  of  the  said  house,  and  three  upper  rooms ;  and  that 
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divers  other  persons  occupied  the  garden,  and  other  places  in  the 
said  house. 

The  question  was,  whether  all  the  house  passed,  or  only  the 
entry,  and  the  three  rooms  which  were  in  the  possession  of  W. 
Nichols. 

The  Ch.  J.  Hyde  doubted  ;  but  Jones,  Whitlocke,  and  Croke, 
were  of  opinion  that  all  the  house  passed  to  the  devisee  ;  for  the 
devise  being,  "that  house  or  tenement,"  and  the  conclusion, 
"  called  the  White  Swan,"  did  both  of  them  necessarily  import 
the  whole  house.  For  the  sign  of  the  White  Swan  could  not  be 
intended  to  refer  to  the  three  rooms :  and  the  words  after,  viz. 
"  wherein  W.  Nichols  dwelleth,"  did  not  abridge  or  alter  that 
devise:  and  the  house  beino-  named  by  the  particular  name  of  Down  D.Down, 
the  White  Swan,  although  W.  Nichols  never  inhabited  it,  but 
only  occupied  three  rooms,  passed  by  the  devise.  If  the  house 
had  not  been  described  by  the  particular  name  of  the  White 
Swan,  and  the  testator  had  devised  the  house  in  the  occupation 
of  W.  Nichols,  there,  peradventure,  it  should  not  extend  to  more  Blague  «.  Gold, 

1  1  -1  •  p^ir    TVT-    1     1  Cro.  Car.  447. 

than  what  was  ni  the  occupation  ot  VV.  JNichois. 

92.  A  testator  devised  all  the  profits  of  his  houses  and  lands,  Pacyj.KnoUis, 

•  11     1  n        1         Brownl.  131. 

lymg  in  the  parish  of  Bilhng,  and  in  a  street  there,  called  Brooke- 
street,  to  his  wife :  when  in  truth  there  was  no  such  parish  as 
Billing ;  but  the  land  supposed  to  be  devised  was  in  Billing- 
street.     All  the  Court  held  the  will  to  be  good. 

93.  A  person  made  his  will  in  these  words  :  "  I  devise  to  J.  S.  Hastead  v. 
all  those  my  lands  in  Bramstead,  in  the  county  of  Surrey,  in  the  Raym'.  728.' 
possession  of  John  Ashley ;"  whereas,  in  fact,  the  testator  had 

not  any  lands  in  Surrey ;  but  he  had  lands  at  Bramstead  in  Hamp- 
shire, in  the  possession  of  John  Ashley.  In  an  ejectment  brought 
for  these  lands  in  Hampshire,  by  the  heir  of  the  testator,  against 
the  devisee,  it  was  ruled  by  Lord  Holt,  that  they  passed  by  the 
devise. 

94.  Sir  B.  Broughton  Delves,   having  entered  into  written  St.  John  v. 
contracts  for  the  purchase  of  the  manor  of  Clatford,  and  the  manor  Cowp.  94.  s.  c. 
of  Abbots  Ann,  and  also  the  advowson  of  the  parish  church  of  2B1.R.  930. 
Abbots  Ann,  and  having  purchased  the  advowson  of  Mottisfont, 

which  was  actually  conveyed  to  him,  all  which  estates  and  ad- 
vowsons  were  in  the  county  of  Hants,  made  his  will,  in  which 
were  the  following  words  :  "  I  give  and  devise  all  the  manors, 
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messuages,  advnwsons,  farms,  lands,  tenements,  &.C.,  situate  and 
bein^  in  the  county  of  Hants,  for  the  purchase  (fl)  whereof  I  have 
already  contracted  and  agreed." 

The  question  was,  whether  the  advowson  of  Mottisfont,  which 
had  been  actually  conveyed  to  the  testator  at  the  time  of  making 
his  will,  passed  by  this  devise. 

2  Bl.  R.  930.  The   Court  of  Common    Pleas  was  unanimously  of  opinion 

that  the  advowson  did  not  pass  by  the  will ;  for  the  testator 
spoke  only  of  those  estates  in  Hants  which  were  under  contract, 
not  those  of  which  the  sale  was  completed. 

Upon  a  writ  of  error  in  the  King's  Bench,  this  judgment  was 
reversed  ;  upon  the  principle,  that  the  Court  could  not  reject 
the  word  advowsons  in  the  plural  number ;  as  it  appeared  the 
testator  meant  the  word  advowsons  should  have  its  full  force  and 
effect. 

3  Bro.  Pari.  On  a  Writ  of  error  in  the  House  cf  Lords,  the  judjiment  of  the 

Ca.  375.  .  'JO 

Doei.  Great-  Court  of  King's  Bench  was  affirmed,  with  the  concurrence  of  a 
Doer  Pitou^  majority  of  the  Judges  present;  but  contrary  to  the  opinion  of 
7Taua.  553.      Lord  Chancellor  Apsley  and  Lord  Camden. 

95.  In  the  following  case  additional  words  were  held  to  be 
explanatory,  and  not  restrictive  of  the  preceding  ones. 
Paul  V.  Paul,  96.  Doctor  Paul  devised  to  his  wife  his  farm  at  Bovington,  in 

9    Riirr     1  OftQ 

1  Black  II.  255.  ^'^^  tenure  and  occupation  of  J.  Smith.  He  devised  to  her  seve- 
ral other  estates  in  the  same  manner  ;  and  concluded  by  a 
general  devise  to  her  of  all  his  freehold  and  copyhold  lands 
above  devised.  The  farm  at  Bovington  was  copyhold,  and  was 
demised  to  J.  Smith,  with  an  exception  of  the  woods  and  under- 
woods. 

The  heir  at  law  brought  an  ejectment  for  the  woods  ;  and  the 
question  was,  whether  they  passed  by  the  will,  not  being  in  the 
tenure  and  occupation  of  J.  Smith  I 

Lord  Mansfield  held,  that  the  words,  "  in  the  tenure  and  oc- 
cupation of  J.  Smith,"  were  not  words  of  restriction,  but  of  ad- 
Marshall  v.        ditional  description.     Had  the  testator  meant  them  as  restric- 
l5'EasT'309       ^'^^'  '^^  would  have  said, — all  that  part  of  my  farm,  or  so  much 

Doe  V.  Jersey,  of  my  farm,  as  is  in  the  tenure,  &.c.  The  farm  was  an  entire 
1  Barn.  &  Aid.     ,  .  ,     ,  ^        ,        ,      ■ 

550.  thing. — Judgment  was  given  tor  the  devisee. 

(rt)  In  tlie  recent  case  of  IVIeyrick  v.  Meyiick,  1  Cr.  &  Mee,  820.  an  estate  which  the 
testator  had  obtained  in  exchange,  was  held  to  pass  under  the  description  of  estates  which 
the  testator  had  jiurchascd.] 
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97.  [But   in   the  case  of  Doe  t;.  Parkin,  the  testator  having  5  Taunt.  321. 
two  messuages  in  T.,  of  which  one  only  was  in  his  own  occupa- 
tion, devised  all   his  messuages,  &.c.   in  T.,  and  then  in  his  own 
occupation,  with  the  appurtenances  to  W.     The  Court  of  C.  B. 

decided  that  only  that  one  passed  in  the  testator's  own  occupation. 
The  Court  observed  that  Blackstone  reports,  that,  in  St.  John  supr.  s.  94. 
V.  Bishop  of  Winton,  the  other  three  barons  concurred  with  the 
Court  of  Common  Pleas,  which  opinion  was  also  strongly  sup- 
ported by  Lord  Apsley,  Chancellor,  and  Lord  Camden,  the  only 
two  law  lords  who  were  j>resent  in  the  House  of  Peers,  and  it 
was  afterwards  proposed  to  re-hear  it,  therefore  the  authority  of 
that  case  was  not  of  much  weight.] 

98.  The  Courts  have  gone  so  far,  as  to  determine  that  where  Words  applied 
the  words  used  by  a  testator  are  only  applicable,  in  their  strict  technLl  mean- 
technical  sense,  to  a  species  of  property  which  the  testator  has  "^S- 

not,  they  shall  be  applied,  if  possible,  to  some  other  species  of 
property,  which  the  testator  has,  in  order  to  effectuate  his  inten- 
tion:  for  in  cases  of  this  kind,  it  is  clear  the  testator  has  been 
ionorant  of  the  technical  meaning  of  the  words  which  he  used  ; 
but  as  he  must  have  had  some  intention  when  he  used  them,  the 
Courts,  in  order  to  give  effect  to  that  intention,  will  apply  such 
words  to  the  property  to  which  the  testator  appears  to  have  in- 
tended to  apply  them. 

99.  A  person  being  seised  of  a  fee-farm  rent  issuing  out  of  inchleyy. 
the  manor  of  F.,  and   having  no  land   or  manor,  devised  his  3  Leon°i65. 
manor  of  F.  to  J.  S.     It  was  held  that  these  words  passed  the 
fee-farm  rent;  for  the  devisor  being  seised  of  that  rent,  and  of 
nothing  else  in  the  manor,  it  was  plain  he  meant  the  rent,  and 

could  mean  nothing  else ;  so  that  otherwise  the  will  must  have 
been  entirely  void. 

100.  A  person  devised  all  his  freehold  houses  in  Aldersgate-  Day «.  Trig, 
street  to  the  plaintiff  and  his  heirs.     The  testator  had  no  free- 
hold houses  there,  but  had  leasehold  houses.     It  was  decreed 

by  Mr.  Justice  Tracy,  that  though  in  a  grant  of  all  one's  free- 
hold houses,  leasehold  houses  could  not  pass ;  and  that  in  the  infra, 
case  of  a  will,  had  there  been  any  freehold  houses  to  satisfy 
the  will,  the  leasehold  houses  should  not  have  passed ;  yet  the 
plain  intention  of  the  testator  being  to  pass  some  houses,  and  he 
having  no  freehold  houses  there,  the  word  freehold  should  rather 
be  rejected,  than  the  will  be  wholly  void,  and  the  leaseholds 
should  pass. 
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General  words         lUl.  When  a  testator  uses  general  words,  equally  applicable 
freeholds.  ^o  freehold  and  leasehold  property,  they  have  in  general  been 

restrained  to  freeholds,  if  the   testator  has  both   freehold   and 
leasehold  j)roperty,  unless  a  contrary  intention  appear;  and  will 
only  be  applied  to  leasehold  property,  where  the  testator  has  no 
freehold  property  to  satisfy  them. 
RoscD.Bartiett,        102.  It  was  resolved  by  the  Court   of  King's  Bench  in  8 
Cro.  Car.  2    .     Q\^^^  i    u  ^^^  jf  ^  ^^^  \i'd,'Cc\  lands  in  fee,  and  lands  for  years, 
and  deviseth  all  his  lands  and  tenements,  the  fee  simple  lands 
pass  only,  and  not  the  lease  for  years.     And  if  a  man  hath  a 
lease  for  years  and  no  fee  simple,  and  deviseth  all  his  lands  and 
tenements,  the  lease  for  years  passeth ;  for  otherwise  the  will 
should  be  merely  void." 
Davis  t).  Gibbs,        103.  Lady  Boreman  being  seised  in  fee  of  lands  in  Kent,  and 
3P.  Wins.  26.    possessed  of  a  mortgage  for  years  in  Essex,  and  also  of  an  ex- 
tended interest  upon  a  statute  in  Bucks,  devised  all  her  manors, 
messuages,   lands,   tenements,    hereditaments,   and  real   estate 
whatsoever,  in  Kent,  Essex,  Bucks,  Bedfordshire,  or  elsewhere 
in  the  kingdom  of  England,  of  which  she  was  any  ways  seised 
or  entitled  to,  unto  her  nephew.     By  a  latter  clause  the  testatrix 
gave  all  the  rest,  residue,  and  remainder  of  her  personal  estate, 
plate,  gold,  &c.  and  all  her  mortgages,  bonds,  specialties,  and 
credits,  whatsoever  they  should  consist  of,  to  her  nephew  and  niece. 
The  question  was,  whether  the  chattel  interests  of  the  testatrix 
passed  by  the  first  clause  in  the  will. 

Lord  King  decreed   that  they  did  not ;  and  this  decree  was 
affirmed  by  the  House  of  Lords. 

104.  The  doctrine  established  in  the  two  preceding  cases,  has 

been  in  some  degree  contradicted  by  the  three  following  cases, 

in  which  general  words  have  been  applied  both  to  freehold  and 

leasehold  property. 

Addis  V.  Cle-  105.  T.  Add  is  being  seised  in  fee  of  some  lands,  and  possessed 

«f"''  \1:.         of  other  lands  under  a  lease  for  twenty-one  years,  all  in  the 

Wms.  456.  •'     _         ^ 

possession  of  A.  B. ;  and  it  being  very  difficult,  by  reason  of 

long  unity  of  possession,  to  distinguish  the  freehold  from  the 
leasehold  premises ;  devised  all  his  messuages,  lands,  and 
tenements,  in  the  parish  of  D.  which  he  then  stood  seised  or 
possessed  of,  or  in  any  ways  interested  in,  and  which  were 
in  the  possession  of  A.  B.,  unto  his  wife  Jane,  for  her  life;  re- 
mainder to  his  brother,  and  the  heirs  of  his  body;  remainder  over. 
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Lord  King  said,  the  question  was,  whether  the  leasehold 
passed  with  the  freehold  ;  he  owned  the  limitations  were  im- 
proper, but  then  the  words  were  very  strong; — all  the  lands 
which  the  testator  was  seised  or  possessed  of,  or  any  ways  in- 
terested in  ;  which  words,  possessed  of  or  interested  in,  properly 
referred  to  a  leasehold  estate ;  and  distinguished  this  case  from 
that  of  Rose  v.  Bartlett,  where  the  words  possessed  of,  or  any 
ways  interested  in,  were  not  to  be  found.  And  as  the  lease  for 
twenty-one  years  was  held  of  the  church,  and  always  renewable, 
the  lessee,  who  was  the  testator,  might  look  upon  himself,  from 
the  right  he  had  to  renew,  as  having  a  perpetual  estate  therein, 
a  kind  of  inheritance ;  therefore  the  leasehold  premises  ought  to 
pass  by  the  will.     And  decreed  accordingly. 

106.  Sir  J.  Lowther  having  freehold  and  leasehold  estates  in  Lowther  t;.  Ca- 
the  county  of  Cumberland,  devised  in  these  words:  "  I  give  all  AmbTs'se. 
my  manors,  lands,  tenements,  mines  of  coal  and  lead,  rents,  and  ^  ^'^^"'  ^^• 
hereditaments  whatsoever,  in  Cumberland,  to  J.  Lowther  in  tail. 
And  whereas  I  am  owner  of  several  burgage  tenures  in  Cocker- 
mouth,  it  is  my  will  they  shall  not  be  entailed,  as  I  have  done 
my  other  estates  in  Cumberland  ;  and  therefore  I  devise  them 
to  Sir  W.  Lowther  and  his  heirs." 

A  question  arose,  whether  the  leasehold  estates  passed  by 
the  devise  to  J.  Lowther,  or  to  Sir  W.  Lowther,  the  residuary 
legatee. 

Lord  Keeper  Henley  said,  it  was  plain,  from  the  clause  ex- 
cepting the  burgage  tenures,  that  the  testator  thought  he  had 
entailed  these  leaseholds  upon  James  Lowther.  The  word  es- 
tates in  the  will  was  a  general  term,  and  comprehended  both 
freehold  and  leasehold,  and  was  not  restrained  to  either.  But 
it  was  said  that  he  having  both  sorts  of  estates,  by  the  general 
words,  estates  of  inheritance  only  passed,  according  to  the  case 
of  Rose  V.  Bartlett,  a  single  authority,  where  it  was  held,  that 
the  words  la?idf>  and  tetiements  related  to  estates  of  inheritance 
only.  That  resolution  might  be  law  in  that  particular  case, 
though  he  could  see  no  reason  why  those  words  should  not  in- 
clude leaseholds  too,  as  they  had  been  held  to  do  where  other 
words  were  added,  as  in  Addis  v.  Clement ;  la7ids  in  lohich  he 
was  any  way  interested.  In  the  present  case,  there  were  words 
inserted  which  were  material  to  pass  leaseholds,  as  mines,  rents;  ^^^1'"'' 
which  it  would  be  strange  to  suppose  him  to  devise,  without  i  Eden,  151. 
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the  lands  of  which  they  were  the  profits,  and  from  whence 
they  flowed,  lie  could  never  intend  to  give  them  in  the  re- 
siduary clause,  after  he  had  before  specifically  devised  every  estate 
he  had. 
Turner  r.  Hus-  107.  A  tcstator  being  seised  of  tithes  in  fee,  and  having  a 
kr,  iBio.C.C.  j^^^^  of  other  tithes  for  years,  perpetually  renewable,  without 
fine,  devised  all  his  lands,  tenements,  tithes,  &.c.  to  the  de- 
fendant. The  plaintiff,  being  the  personal  representative  of  the 
testator,  filed  his  bill  for  the  leasehold  tithes  ;  insisting  that  the 
freehold  tithes  only  passed  by  the  will. 

Mr.  Baron  Eyre,  sitting  for  the  Chancellor,  said   the  case  of 
Rose  V.  Bartlett  had  been  often  referred  to  and  acknowledged ; 
one  could  not  but  respect  a  case  so  supported,  yet  one  could 
not  help  asking  why,  by   so  general  an  expression,  all  the  lands 
should  not  pass  ?     No   reason  was  given   in  the    cases ;  there 
was  none  arising  from  the  f\ivour  shown  to  an  heir  at  law  ;  for 
the  ordinary  or  next  of  kin  were  not  considered  in  that  light. 
There  was  none  from  the  general  rules   of  construction.     If  the 
words  were  the  same,  and  the   testator  had  only  one  interest, 
that   would   pass ;    if    he    had    different   interests,  the    intent 
seemed   to   be   the   same  ;    why    should    not   the    whole    pass  ? 
There  was  but  little  reason  in  saying  that  the  freehold  satis- 
Ante,s.96.        fied  the  words.      By   the  case  of  Paul  v.  Paul,  general  words 
were   not   to    be  restrained,  unless    the   Court  saw    abundant 
reason  to   think  that   the   testator    meant   to   use   them    in   a 
restrained   sense.       The  words  were    large  enough.      The  de- 
termination of  Rose  V.  Bartlett,  was  very  early  :  he  was  led  to 
think  the  old  idea  of  the  dignity  of  the  freehold,  and  small  value 
of  the  inleresse  termini,  led  to  it.     The  leaseholder  was  held  to  be 
a  mere  pernor   of  the  profits.     From   the  change  of  circum- 
stances, the  rule  was   now   become  unsatisfactory  ;  the  Court 
was  considering  the  intent  of  a   testator;  it  was  a   degree  of 
strictness  inconsistent  with  the  present  state  of  things,  to  say, 
that  a  man  by  his  lands  does  not  mean  all.     He  did  not  mean 
to  deny  the  authority  of  Rose  v.  Bartlett ;  but  he  could  not  build 
upon  it,  and  take  the  construction  for  tithes  here,  that  was  ap- 
plied there  for  lands.     He  was  not  prepared   to  say,  that  the 
word  tithes  would  not  pass  the  leasehold  as  well  as  the  freehold. 
The  form  here  was  a  lease,  but  being  renewable,  it  was  as  much 
Ante  s.  105.      the  testator's  as  his  inheritance.     The  case  of  Addis  v.  Clement 
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was  argued  from  the  intent;  the  limitations  here  were  fit  for  an 
estate  of  inheritance.  He  inferred  from  this,  that  the  power  of 
renewal  had  made  the  testator  forget  that  he  had  not  the  in- 
heritance. As  to  there  being  no  mention  of  a  renewal,  this  was 
not  upon  a  fine,  so  there  was  no  need  to  raise  a  fund  for  that 
purpose.  In  common  understanding,  chattels  real  are  real  es- 
tates. The  case  of  Addis  v.  Clement  was  very  near  this  case: 
he  admitted  the  words,  possessed  of  and  interested  in,  made 
that  case  stronger;  but  the  leading  principles  were  the  same. 
He  was  glad  to  be  supported  by  such  a  case  in  the  opinion  he 
should  give,  namely,  that  the  leasehold  tithes  did  pass. 

108.  There  is  however  a  case  determined  by  Lord  Hardwicke, 
and  another  by  Lord  Mansfield,  in  which  the  rule  laid  down  in 
Rose  V.  Bartlett  was  adhered  to  ;  and  general  words  restrained  to 
freehold  estates,  in  exclusion  of  leaseholds. 

109.  A  person  having  freehold  and  leasehold  lands  in  the  Knotsford  v. 
same  parish,  devised  in  the  following  words;  *' 1  give,  devise,  2  Atk.  450. 
and  bequeath  unto  Martha,  my  wife,  for  life,  all  my  estates  in 

L. ;  and  after  her  death,  I  give,  devise,  and  bequeath  the 
afore-mentioned  estates  to  my  daughter  Ann,  and  her  heirs  for 
ever.  Item,  I  give  and  bequeath  unto  my  wife  all  my  goods  and 
chattels,  and  all  other  things  not  before  bequeathed." 

Martha,  the  devisee,  married  again,  and  had  the  plaintiff  by 
her  second  husband  ;  who  insisted  that  by  the  devise  to  the  wife 
of  the  residue,  the  leasehold  lands  passed  to  her ;  and  claimed  as 
executor  of  his  mother,  who  was  the  executrix  of  the  testator  ; 
saying,  that  as  there  were  both  freehold  and  leasehold,  nothing 
but  the  freehold  passed  to  the  defendant,  being  sufficient  to 
answer  the  word  estates  in  the  will. 

Mr.  Murray,  for  the  plaintiff,  cited  the  case  of  Rose  v.  Bartlett, 
to  show  that  if  words  are  used  applicable  to  both,  they  will,  by 
way  of  eminence,  pass  only  fee  simple  lands.  That  the  limita- 
tions were  proper  only  to  the  devise  of  a  freehold  estate,  and 
therefore  the  testator  did  not  intend  to  pass  the  leasehold  like- 
wise. For  the  defendant,  it  was  said,  that  the  wife  of  the  testa- 
tor had  these  very  freehold  lands  settled  upon  her  in  marriage, 
and  the  testator  had  no  other  freehold,  but  a  little  cottage  of 
very  small  value. 

Lord  Flardvvicke  observed,  that  as  the  facts  were  not  fully 
before  him,  it  must  go  to  a  trial  at  law.     He  stated  the   rule 
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laid  down  in  Rose  v.  Bartlett,  and  said,  "  Though  in  the  present 

case  I  have  no  doubt  at  all  as  to  the  intention  of  the  testator, 

yet  the  rule  of  law  would  prevail." 

Pistol  r.  Ric-  110.  A   testator  being  seised  of  freehold  estates   of  consider- 

Black^.^de  n.  *     ^ble  annual  value,  and  also  possessed   of  two   terms  for  years, 

2  P.  VVms.        devised  all  his  manors,  and  all  and  everv  his  several  messuages, 

459.  n.  7  .,  C3 

lands,  tenements,  and  hereditaments  whatsoever,  and  whereso- 
ever, which  he  was  seised  of,  interested  in,  or  entitled  to,  lying 
and  beins:  within  the  several  counties  of  N.  E.  &c.,  to  his  son  for 
life,  with  impeachment  for  all  wilful  waste  ;  and  from  and  after 
his  decease,  to  the  heirs  of  his  body. 

This  case  was  twice  argued  in  K.  B.  The  Court,  upon  very 
full  consideration,  and  with  some  reluctance,  determined  that 
the  two  leasehold  farms  did  not  pass  by  this  devise.  Lord 
Mansfield,  in  delivering  the  judgment  of  the  Court,  stated  the 
will  at  length,  and  said  he  did  so  in  order  to  show  that  there 
were  no  words  in  the  will,  except  the  devise  itself,  which  indi- 
cated any  intention  in  the  testator  to  convey  the  leasehold  pre 
mises;  and  that  although  the  words  of  the  devise  were  very 
comprehensive,  yet  a  system  of  legal  construction  had  been 
established  in  former  cases,  especially  Rose  v.  Bartlett,  and  Davis 
V.  Gibbs,  which  precluded  them  from  considering  the  intention 
of  the  testator  on  the  words  of  the  devise,  as  they  might  other- 
wise have  done,  and  bound  them  in  the  decision  of  the  principal 
case. 

111.  The  rule  laid  down  in  Rose  u.  Bartlett  has  been,  in  some 
degree,  departed  from  by  the  Court  of  K.  B.  in  the  following 
case  : — 
Lane  t.  Stan-  112.  H.  BosviUe  being  scised  of  several  freehold  estates,  and 

11.^345.^*"""'  possessed  of  a  part  of  a  farm  held  under  the  church  for  twenty- 
one  years,  renewable,  held  with  another  part  of  the  farm,  and  let 
together  as  one  ;  devised  all  his  manors,  messuages,  houses, 
farms,  lands,  woodlands,  hereditaments,  and  real  estate  whatso- 
ever, to  R.  B.  for  life,  remainder  to  trustees  to  preserve  contin- 
gent remainders,  remainder  to  his  first  and  other  sons  in  tail, 
remainder  over  ;  and  gave  all  the  rest  and  residue  of  his  ready 
money,  rents  in  arrear,  stock  in  the  public  funds,  jewels,  and 
personal  estate,  to  R.  B.  for  ever. 

Upon  a  question,  in  a  suit  in  Chancery,  whether  the  word 
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J'arms  carried  the  leasehold  under  the  first  devise,  a  case  was  sent 
to  the  Court  of  K.  B.  for  their  opinion. 

Lord  Kenyon  said,  he  would  say  a  few  words  to  show  the 
foundation  of  his  opinion.  It  was  the  duty  of  the  Court,  in 
construing  a  will,  to  give  effect  to  the  devisor's  intention,  as  far 
as  they  could  consistently  with  the  rules  of  law,  not  conjectur- 
ing, but  expounding  his  will  from  the  words  used.  Where  cer- 
tain words  had  obtained  a  precise  technical  meaning,  they  ought 
not  to  give  them  a  different  meaning ;  that  would  be,  as  Lord 
King  and  other  Judges  had  said,  removing  land-marks  :  but  if 
there  was  no  such  appropriate  meaning  to  the  words  used  in  a 
will,  if  the  devisor's  intention  was  clear,  and  the  words  used 
were  sufficient  to  give  effect  to  it,  they  ought  to  construe  those 
words  so  as  to  give  effect  to  the  intent,  and  not  to  doubt  on  ac- 
count of  other  cases,  which  tended  only  to  involve  the  question 
in  obscurity.  On  the  whole  of  this  will,  taking  it  together,  he 
had  no  doubt.  The  devisor  had  two  kinds  of  property,  real  and 
personal.  It  appeared  by  the  case  that  a  part  of  a  farm  held 
by  lease  under  the  Archbishop  of  Canterbury  had  been  for  a 
long  course  of  years  in  the  testator's  family,  and  was  considered 
almost  equivalent  to  a  perpetuity,  on  account  of  the  covenant  to 
renew,  and  that,  as  far  as  it  could  be  traced,  it  had  been  let  by 
the  testator  and  his  family,  together  with  the  rest  of  the  farm, 
which  was  an  estate  of  inheritance,  and  which  belonged  to  them, 
as  one  farm,  to  the  same  tenant,  under  one  integral  rent:  every 
one  must  be  aware  of  the  inconvenience  of  splitting  this  farm, 
on  account  of  the  apportionment  of  rent,  and  the  power  of  dis- 
tress; and  perhaps  it  would  be  difficult  for  either  party  to  occupy 
it  beneficially.  The  testator,  having  this  various  property,  sat 
down  to  make  his  will,  and  he  devised  all  his  manors,  messuages, 
or  tenements,  houses,  farms,  lands,  woodlands,  hereditaments, 
and  real  estate  whatsoever  and  wheresoever,  unto  R.  B.,  &c. 
In  many  cases  that  might  be  put,  he  should  not  lay  much  stress 
on  the  word/a?m,-  whether  it  should  have  much  or  little  weight 
must  depend  upon  the  subject.  Then,  after  giving  some  pecu- 
niary legacies,  the  testator  added  a  residuary  clause,  by  which 
he  gave  all  the  rest  and  residue  of  his  ready  money,  rents  in 
arrear,  stock  in  any  of  the  public  funds,  jewels,  and  personal 
estate,  unto  R.  B.,  &c.     Now,  if  this  will  were  to  be  read  by  any 
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person  not  fettered  with  legal  and  technical  notions,  he  would 
not  hesitate  about  the  intention,  but  would  say  that  all  the 
landed  property  without  considering  the  circumstances  of  that 
landed  property,  was  disposed  of  by  the  first  clause,  and  all  the 
personal  property  by  the  last.  It  was  material  to  observe  that 
the  first  words  in  the  residuary  clause  applied  to  money,  after 
which  it  was  not  to  be  supposed  that  the  testator  intended  to 
recur  to  the  land  ;  he  having  in  the  former  jiart  of  his  will  used 
words  sufficiently  comprehensive  to  include  every  species  of 
landed  property.  He  admitted  that  several  of  the  limitations 
which  were  applied  to  real  estate,  were  inapplicable  to  the  species 
of  property  in  dispute  ;  but  he  thought  it  would  be  too  much  to 
say  that  that  observation  alone  should  preclude  the  idea  that  the 
testator  intended  to  pass  the  leasehold  part  of  the  farm,  under 
the  words  used  in  the  first  clause;  as  it  was  well  known  how 
frequently  many  of  the  limitations  used  in  a  will  were  inapplicable 
to  every  species  of  property  disposed  of  by  it.  He  did  not 
wonder  that  the  Court  determined  the  case  of  Pistol  v.  Riccard- 
son  with  reluctance,  for  it  appeared  that  that  case  came  before 
the  Court  at  several  different  times.  He  only  lamented  that  the 
case  of  Addis  v.  Clement  was  not  then  cited ;  for  Lord  Mans- 
field seemed  to  feel  himself  pressed,  by  a  torrent  of  authorities, 
to  decide  contrary  to  his  better  judgment.  And  he  could  not 
forbear  thinking,  that  if  Addis  v.  Clement  had  been  mentioned, 
the  Court  would  have  decided  the  other  way  with  less  reluctance. 
The  reason  why  they  determined  in  that  case  that  the  leasehold 
farm  did  not  pass  by  that  will  was,  because  they  thought  that 
all  the  words  there  used  had  received  in  other  cases  a  certain 
technical  construction,  and  therefore  that  they  were  bound  by 
those  decisions.  But  the  Court  had  not  that  difficulty  to  en- 
counter in  this  case,  because  here  they  find  another  word  in  the 
\\'\\\,  farms,  which  in  its  general  signification  means  that  which 
is  held  by  a  person  who  stands  in  the  relation  of  tenant  to  a 
landlord.  The  extrinsic  circumstances  also  weighed  strongly  in 
this  case.  Therefore,  taking  into  consideration  the  residuary 
clause,  in  which  the  items  enumerated  were  all  personal  chattels, 
and  that  the  testator  did  not  mean  to  die  intestate  as  to  any  part 
of  his  property,  though  the  property  in  dispute  was  a  personal 
estate,  yet  as  it  was  connected  with   land,  he  thought  the  con- 


5  V'es.  476. 
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struction  that  the   family  had   put  upon  the  whole  will  was  the 
true  one. 

The  following  certificate  was  afterwards  sent  to  the  Court  of 
Chancery : — "  We  have  heard  this  case  argued,  and  considered 
the  effects  of  this  will,  and  are  of  opinion,  taking  the  whole  will 
together,  that  the  leasehold  property  in  question  is  not  included 
in  the  residuary  bequest,  but  passed  by  the  prior  devise  ;  al- 
though some  of  the  limitations  applied  to  the  real  estates  are 
inapplicable  to  this  species  of  property." 

113.  In  a  subsequent  case,  Lord  Ch.  J.  Eldon  and  the  other 
Judges  of  the  Court  of  Common  Pleas  held,  that  the  rule  laid 
down  in  Rose  v.  Bartlett,  was  a  rule  of  property  not  to  be  shaken ; 
and  therefore  that,  under  a  general  devise,  leaseholds  did  not 
pass,  unless  there  was  something  to  show  an  evident  intention 
that  they  should  pass. 

114.  Mr.  Thompson  beino-  seised  of  the  manor  of  W.,  and  Thompson  r. 

'  ^  Lawley,  2  Bos. 

Other  freehold  estates  in  Yorkshire,  and  possessed  of  two  lease-  &  Pui.  303. 
hold  houses;  devised  his  manor  of  W.,  and  all  other  his  manors, 
messuages,  lands,  tenements,  and  hereditaments,  to  trustees  and 
their  heirs,  to  the  use  of  his  first  and  other  sons  of  his  body  in  tail 
male,  with  several  remainders  over,  in  strict  settlement ;  and  de- 
vised all  his  money,  securities  for  money,  goods,  chattels  and 
effects,  and  all  other  his  personal  estate,  not  before  disposed  of, 
to  his  brother  and  sister. 

Upon  a  case  sent  by  the  Court  of  Chancery  to  the  Court  of 
C.  B.  the  question  was,  whether  the  leasehold  passed  under  the 
first  general  devise. 

Lord  Eldon  stated  the  reasons  for  the  certificate ;  and  after 
observing  that  Lord  Kenyon  had  said  in  the  preceding  case,  that 
it  was  the  duty  of  courts  of  justice  to  give  effect  to  the  devi- 
sor's intention,  as  far  as  they  could  consistently  with  the  rules 
of  law,  not  conjecturing,  but  expounding  his  will  from  the 
words  used  ;  and  that  he  was  particularly  impressed  with  the 
latter  expression,  '*  not  conjecturing,  but  expounding  his  will 
from  the  words  used;"  he  said,  that  whether  the  rule  laid  down 
in  Rose  v.  Bartlett  were  wisely  adopted  or  not,  it  was  unneces- 
sary to  determine ;  but  that  case  having  once  established  a 
general  rule,  he  had  rather  consent  pointedly  and  avowedly  to 
contradict  that  rule  in  terms,  than  to  acknowledge  it  in  words 

VOL.    VI.  o 
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and  deny  it  in  effect,  by  raising  distinctions  wliich  in  fact  made 
it  impossible  for  any  man  to  decide  in  any  particular  case,  what 
was  the  legal  construction  of  a  will,  as  to  this  point,  till  he  had 
obtained   the   authority  of  a  court  of  law,  in  a  judgment  upon 
the  will,  for  the  opinion  which  he  gave.     That  it  did  not  appear 
that  there  was  any  equitable  right  of  renewal,  nor  even  the  pre- 
mises in  question  blended,  in  enjoyment  or  otherwise,  with  any 
freehold  land;  there  was  no   dilhculty  in   distinguishing  them 
from  each  other,  they  had  never  been  demised  together,  at  one 
rent,  reserved  to  heirs;  they  were  short  terms.     No  one  of  those 
particular  circumstances  which  were  relied  upon  in  former  cases 
existed  in  this.     It  was  the  simple  case  of  terms  for  years,  and 
a  case  of  property,  prima  facie  that  sort  of  property  which  a 
disposition  of  personal  estate  must  be  intended  to  pass.     That 
the  estates  included  in  the   general  devise  were  limited  to  the 
issue  of  the  devisor  in  tail,  with  several  remainders  over.     He 
entered  into  an  examination  of  all  the  preceding  cases,  and  con- 
cluded by  saying,     *'  The  rule  in  Rose  v.  Bartlett  is  a  rule  which 
has  been  acknowledged  for  ages,  and  upon  which  I  shall  act, 
until  I  am  informed  by  the  highest  authority  that  I  am  no  longer 
to  regard  it  :  till  I  shall  be  so  informed,  I  shall  substantially  re- 
gard it  in  judgment;  for  I  think  it  better  to  overrule  it  alto- 
gether, which  I  must  not  do,  than  to  deny  to  it  its  effect,  upon 
grounds  which  do  not  completely  satisfy  my  mind,  as  solid  and 
safe  grounds  of  distinction." 

All  the  other  Judges  said  the  rule  in  Rose  v.  Bartlett  ought 

not  to  be  shaken  ;  and  the  Court  certified  that  the  leasehold 

houses  did  not  pass  by  the  general  devise. 

7Bing.280.  115.  [In  the  recent  case  of  Doe  v.  Ludlam,  C,  J.  Tindall  ob- 

also  see^i^iobson  ^^^^^^^  there  was  no  reason  in  the  principal  case  for  departing 

1  My],  is.  K.      irom  the  general  rule,  which  was  first  laid  down  in  Rose  v.  Bart- 

571. 

lett,  a  rule  which  had  been  followed  ever  since. 

116.   It  should  here  be  noticed,  that  the  above  rule  in  Rose  v. 

Bartlett,  and  which  has  been  the  subject  of  so  much  discussion,  is 

applicable  only  to  leaseholdsybr  j/ea/s,  since  leaseholds  for  lives, 

though  granted  to  the  lessee,  his  executors,  and  administrators, 

Fitzroy  V.  How-  are  freehold   interests,   though   of  the  lowest  kind:  and  it  has 

225.  See'also     been  decided  in  a  recent  case,  that  they  will   pass  under  a  ge- 

6  Ves.  642.        ^^^^^  ^^^-gg  ^f  ^g^^  estate.] 

Whatwordsne-       wj    With  rcspect  to  the  words  necessary  to  pass  estates  in 

cessary  to  pass 
1  eversions. 
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reversion,  wlierever  a  testator  shows  an  intention  to  dispose  of 
all  his  property  by  his  will,  and  uses  words  sufficient  for  that 
purpose,  any  estates  to  which  he  is  entitled  in  reversion  will 
pass. 

118.  A  person  havino-  a  manor  and  other  lands  in  Somerset-  Wheelers. 

'  "  r      I         >Valroone, 

shire,  devised   tlie   manor  to  A.  Cor  six  years,   and    part  of  the  Aleyn  28. 

other  lands  to  B.  in  fee,  and  then  came  this  clause :  "  And  the  „  j,- 
rest  of  my  lands,  in  Somersetshire  or  elsewhere,  I  give  to  my 
brother."     It  was  adjudged  that  the  reversion  of  the   manor 
j)assed  by  the  word  rest. 

119.  A  |)erson  settled   part  of  his  lands  on  his  daughter  for  Cooke  u.  Ger- 
life,  and  devised   another  part  to  his  wife   for  a  year  after  his  212.' 
death ;  and  then  devised  all  his  lands,  not  settled  or  devised,  to  ^^""^-  ^^'^• 
T.  K.  and  his  heirs.     Ad iudoed,  that  the  reversion  of  the  lands  Doe  r.  Brazier, 

,  .      ,         ,  ,  ,         ,  •       ,      ■  5B.&Ald.64. 

settled  on  his  daughter,  passed  by  this  devise.  68. 

120.  A  person  bein^  seised  in  fee,  devised  Blackacre  to  A.  for  Rookei;.Rooke, 

,,/.i-ii  n2  Vern.  461. 

life,  and  devised  to  B.  all  his  lands  not  before  devised,  to  be  sold, 
and  the  money  to  be  divided  between  his  younger  children. 
The  question  was,  whether  the  reversion  of  Blackacre  passed  by 
the  devise  of  all  his  lands  not  before  devised  ;  and  it  being  re- 
ferred to  the  Judges  of  C.  B.,  they  certified  that  the  reversion 
was  well  devised. 

121.  A  person  devised  a  house  to  A.  and   his   wife  for  their  wiiio-vst^ 

....  Lydcft, 

lives  ;  and  then,  the  better  to  enable  his  wife  to  pay  his  legacies,  2  Vent.  285. 
he  devised  to  her  all  his  messuages,  lands,  tenements,  and  here- 
ditaments whatsoever,  within  the  kingdom  of  England,  not  be- 
fore disposed  of,  to  hold  to  her  and  her  heirs.  It  was  also  found 
that  the  testator  left  sufficient  to  pay  his  legacies,  without  the 
reversion  of  the  house. 

The  Court  of  King's  Bench  determined  that  the  reversion  of  See  also  Doe  v. 

.  .  ,  Brazier,  5  B;»r. 

the  house  did  not  pass  ;  but  this  judgment  was  unanimously  re-  ,<c  Aid.  64. 
versed  in  the  Exchequer  Chamber. 

122.  A  person  who  was  tenant  for  life,  remainder  to   his  first  Dalbyr.Cham- 
and   other  sons   in  tail,  with  the   reversion   in   fee   in  himself,  {53"""°' 
having  a  son  and  daughter,  devised  all  his  lands,  tenements,  and 
hereditaments  to  his  daughter  in  fee,  in  case  his  son  should  die 

without  issue.     The  son  did  die  without  issue ;  and  Lord  Holt  Fletcherr. 

,  .         .      p  .  ii      .     Smiton,  intra, 

said,  though  the  testator  had  only  a  dry  reversion  in  fee,  yet  that  ^^  n. 
by  the  words,  all  his  lands,  tenements,  and  hereditaments,  such 
reversion  would  pass. 

o  2 
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123.  The  words,  "  all  my  lands  out  of  settlement,"  as  also  the 

\vords,  "  not  by  me  formerly  settled,"  will  comprehend  reversions 

in  fee  after  estates  tail. 

Falkland  i'.  124.  Sir  W.  Lytton  being  tenant  in  tail  after  possibility,  of 

Pair  Ca^.  24?'     some  lands,  remainder  in  fee  to  trustees,  in  trust  for  himself  and 

s.C.  2Vein.      |^|^  heirs;  and  being  also   tenant   in   tail  of  some  other  lands, 

remainder  to  the  right  heirs  of  his  father,  and  having  no  issue, 

devised  all  his  messuages,  lands,  tenements,  and  hereditaments 

whatsoever,  out  of  settlement,  to  his  nephew  Lytton  Strode,  and 

his  heirs.     The  question  was,  whether  the  different  reversions, 

to  which  he  was  entitled,  should  pass  by  this  will. 

Lord  Cowper,  assisted  by  the  Master  of  the  Rolls,  Lord  Ch. 
J.  Trevor,  and  J.  Tracy,  decreed  that  the  reversions  passed  by 
the  will.     And  on  an  appeal  to  the  House  of  Lords,  this  decree 
was  affirmed  upon  the  principle,   that  by  the   words,  lands  out 
of  settlement,  the  reversion  in  fee  passed;  for  the  same  lands 
may  be  said   to  be   settled   and    unsettled,  namely,  settled  as 
far  as  the   use  thereof  is  limited,  and   unsettled  as  to  the  re- 
version. 
Chester r.Ches-       125.  Sir  J.  Chester,  on  the  marriage  of  his  eldest  son,  settled 
ter,  3  p.  \Vins.  ^^^^^  ^^  800^.  per  annum  on  his  eldest  son  for  life,  remainder,  as 
to  part,  to  the  w'ife  of  his  son  for  life,  remainder  to  the  first  and 
other  sons  of  that  marriage  in  tail  male,  remainder  to  his  son  and 
his  heirs  male  on  any  other  wife,  remainder  to  himself  in  fee. 
And  being  seised  in  fee  of  other  lands  in  possession,  in  Littleton, 
Marston,  and  Milbroke ;  he  devised   all   his  lands,  tenements, 
and  hereditaments  in  these  three  places,  or  elseivJiere,  not  by  him 
formerly  settkd,  or  thereby  by  him  othenvise  disposed  of,  to  trus- 
tees for  a  term  of  100  years,  upon  the  trusts  therein  mentioned, 
remainder  to  his  youngest  son  in  fee. 

The  eldest  son  died,  leaving  six  daughters  ;  and  the  question 
was,  whether  the  reversion  of  the  estate,  settled  on  the  eldest  son, 
should  pass  by  this  devise. 

It  was  decreed  by  Lord  King,  assisted  by  Lord  Raymond  and 
another  Judge,  I.  That  the  word  else  where  was  the  same  as  if 
the  testator  had  said  he  devised  all  his  lands  in  the  three  places 
particularly  mentioned,  or  in  any  other  place  whatever  ;  and 
that  there  was  no  reason  to  reject  so  plain,  proper,  and  intelligible 
a  word  in  a  will  as  this,  which  probably  was  inserted  to  avoid 
the  prolixity  of  naming  the  several  other  places  in   which  the 


Tdle  XXXVIII.    Devise.  Ch.  X.  s.  125-12G.  1U7 

premises  lay;  it  being  a  great  estate,  and  diflicult,  at  the  time 
of  making  the  will,  when  the  testator  might  be  supposed  to  l)c 
inops  coNsi/ii,  and  without  his  writings,  to  particularize  all  the 
towns.  That  the  word  elsewhere  was  therefore  the  most  signi- 
ficant, sensible,  and  comprehensive  word  that  could  be  used  for 
that  purpose,  equivalent  to  the  naming  of  them.  And  it  would 
be  of  the  most  dangerous  consequence,  under  pretence  of  con- 
struing this  will,  and  assisting  the  testator's  intentions,  to  reject 
a  word  so  material  to  be  made  use  of,  both  for  the  sake  of  brevity 
and  security. 

I.   II.  That  the  words,  7iot  otherwise  by  me  settled,  could  have 
excepted  only  that  estate  in   the  lands    which    was   otherwise 
before  settled  ;  whereas  it  was  plain  that  the  reversion  in  fee  was 
not  settled,  and  therefore  ought  to  pass  by  the  will.     The  re- 
version in  fee  of  the  lands  in  question  not  being  settled,  the 
lands,  as  to  such  reversion,  were  not  settled ;  so  that  the  same 
lands  in  several  respects,  might  be  said  to  be  settled  and  un- 
settled ;  viz.  with  regard  to  all  the  particular  estates  which  were  GUner  i. 
limited,  the  lands  might  be  said  to  be  settled  ;  though  with  re-  4Bro.C.C.337. 
gard  to  the  reversion  in  fee,  it  might  be  properly  said,  that  the  y""^",^"^"' '' 
lands  were   not   settled;   and    the  reversion   in    fee    which    re-  8Ves.256. 
mained  unsettled,  was  part  of  the  old  estate,  whereof  the  owner 
continued  seised. 

126.  Mr.  Tracey  being  seised  of  estates  in  the  counties  of  Freeman  l. 
Gloucester  and  Worcester,  and   also  entitled  to  the  reversion  of  353"  *^'''  "^^ 
certain  estates  in  the  counties  of  Oxford  and  Wilts,  devised  all  Doe  v.  J^art 
and  every  his  manors,  messuages,  lands,  tenements,   heredita-  492' 
ments,  and  premises,  in  the  counties  of  Gloucester  and  Worces- 
ter, and  elsewhere  in  the  kingdom  of  England,  to  trustees,  sub- 
ject to  certain  charges   thereon,  and  to  certain  limitations  and 
estates  to   all  his  brothers,   by  his  marriage   settlement.     The 
estates  in   the  counties  of  Gloucester  and  Worcester  were  the 
only  ones  charged  or  mentioned  in  his  marriage  settlement.  The 
question  was,  whether  the  reversion  in  fee  of  the  estates  in  Ox- 
fordshire and  Wilts,  passed  by  the  will. 

It  was  contended,  that  from  the  words  of  the  will  referring  to 
the  limitations  of  estates  in  Gloucestershire  and  Worcestershire, 
and  the  charges  thereon,  it  was  manifest  the  testator  had  no 
other  estates  than  those  in  contemplation  at  the  time  of  making 
Lis  will.     But  the  Court  of  King's  Bench  certified,  that  the  re- 
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version  in  fee  of  the  estates  in  Oxfordshire  and  Wiltsliire  passed 
bv  this  devise. 
Atkynsr.  127.  E.    Atkyns,    being   seised  in  fee  in   possession   of  the 

Cowp'sos.        manor  of  Coates,  in  the  county  of  Gloucester,  and  to  an  estate 
there  called   Pinbury  Park ;  and  being  likewise  entitled  to  the 
reversion  in  fee  of  the  manor  of  Sewell,  in  tiie  said  county  of 
Gloucester,  expectant  on  the  estates  tail  of  three  persons  then 
living,  made  his  will,  and  thereby  devised  as  follows: — "  I  give, 
devise,  and  bequeath  all  that  the  manor  or  lordsliip,  or  reputed 
manor  or  lordship  of  Coates,  in  the  county  of  Gloucester,  with 
the  rights,  royalties,  and  appurtenances,  and  also  all  and  every 
the  messuages,  farms,  lands,  tenements,  advowsons,  and  heredi- 
taments whatsoever  of  me,  the  said  E.  Atkyns,   situate,  lying, 
and  being  within  or  adjoining  to  the  said  manor  or  lordship,  and 
also  all  that  my  capital  messuage  or  tenement,  and  all  and  every 
mv   lands,  tenements,   and  hereditaments  whatsoever,  whether 
freehold  or  leasehold,  situate  and  being  at  or  in  or  near  Pinbury 
Park,  or  elsewhere  in  the  said  county  of  Gloucester,  with  their 
appurtenances ;  and  all  my  estate,  term  of  years,  and  interest 
therein,  unto  and  to  the  use  of  my  executors,"  &c.     Upon  trust, 
to  sell  the  same  for  the  benefit  of  his  younger  children. 

Several  years  after  the  death  of  the  testator,  the  reversion  of 
the  manor  of  Sewell  came  into  possession  ;  and  a  question  arose 
between  the  heir  at  law  and  the  younger  children,  whether  it 
passed  by  the  will.  A  case  was  made  by  Lord  Thurlow  for  the 
opinion  of  the  Court  of  King's  Bench,  who  certified  that  it  did 
pass  to  the  executors,  by  the  express  words  of  the  will. 
3  J5ro.  J'ail.  The  Chancellor  ordered,  that  the  Judge's  certificate  should  be 

(Ja.  408.  confirmed.    From  this  order  an  appeal  was  brought  to  the  House 

of  Lords;   and  a  question  having  been  put  to  the  Judges,  v\ he- 
Doe  «.  Meakin,   ther  the  reversion  of  the  manor  of  Sewell  passed  by  the   will, 
H'^ast,  456        ^j^^  Lqj.^j  Qjij^f  Baron  delivered  their  unanimous  opinion,  that 
the  reversion  in  fee  of  the  manor  of  Sewell  did  |)ass  by  the  will, 
whereupon  the  decree  was  affirmed. 
GooJriahtr.  128.  It  has  been  held  in  two  modern  cases,  that  where  there 

DownsTiire,         ^^.^  general  words  in  the  residuary  clause  of  a  will,  they  carry 

2  Hos.  &  rul. 

600.  Doe »'.       every  estate  and  interest  which  is  not  expressly,  or  by  necessary 

ii'^Eas^t!322.      implication,  excluded  from  its  ojieration  ;  and  therefore  carry  all 
See  also  C'liuich  •  ,„,. 

i..Munclv.  reversions. 

1.5  Ves.  396. 
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129.  But  as  the  intention  of  the  testator  is  the  rule  by  which 

all  wills  are  construed,  where  it  is  manifest  that  a  testator  does 

not  intend  to  devise  a  reversion  by  "eneral  words,  such  reversion  Welby  v. 

^   ^  Welby,  2  V.  & 

will  not  pass.  Bea.  196. 

130.  A.  Mervin,  on  the  niarriap;e  of  his  eldest  son  Henry,  set-  Strong  i.  Teat, 

'  ^  .  •     ,  1-     2  Burr.  912. 

tied  the  manor  of  Arlestown  on  himself  for  life,  remamder  to  Jiis 

son  Henry  for  life,  remainder  to  the  first  and  other  sons  of  Heftry 
in  tail,  &c.  with  the  reversion  in  fee  to  the  father.  A.  Mervm 
had  issue  three  other  sons,  Audley,  James,  and  Theophilus,  and 
four  daughters  ;  and  being  seised  of  other  lands  in  fee  simj)le,  he 
made  his  will,  by  which  he  devised  all  those  lands  whereof  he 
was  seised  in  fee  simple  in  possession  to  his  wife  ;  and  also  all 
other  the  lands,  tenements,  and  hereditaments  whereof  he  was 
seised  in  fee  simple,  or  of  which  any  other  person  was  seised  in 
trust  for  him  ;  with  a  proviso,  that  if  his  sons  Henry  and  Audley 
(who  were  his  first  and  second  sons)  should  both  of  them  die 
without  issue  male,  in  the  lifetime  of  his  son  James,  (who  was 
his  third  son)  whereby  the  estate  settled  on  his  son  Henry  on  his 
marriage  should  descend  on  his  son  James,  that  then  his  son 
James  should  not  take  any  interest  or  estate  in  the  lands  therein- 
before devised  to  him. 

The  question  was,  whether  the  reversion  in  fee  of  the  lands 
which  were  settled  on  Henry  should  pass  by  this  devise.  The 
Court  of  King's  Bench  in  Ireland  gave  judgment  that  the  rever- 
sion in  fee  did  pass;  but  this  judgment  was  reversed  by  the 
Court  of  King's  Bench  in  England  ;  and  Lord  Mansfield,  in 
delivering  the  opinion  of  the  Court,  observed,  that  the  words 
used  by  the  testator  were  certainly  sufficient  to  carry  the  rever- 
sion in  fee  of  the  lands  settled  on  Henry,  if  they  had  not  been 
restrained  by  other  words  and  expressions  ;  and  that  the  clause 
in  the  will  (besides  several  others)  which  directed  that  in  case 
Henry  and  Audley  should  die  without  issue  male  in  the  lifetime 
of  his  son  James,  whereby  the  estate  settled  on  Henry  should 
descend  to  James,  then  James  should  not  take  any  estate  in  the 
lands  devised  to  him,  proved  to  a  demonstration  that  the  tes- 
tator did  not  mean  to  devise  this  reversion  ;  for  if  he  had,  then 

it  could  never  eo  to  James.     A  writ  of  error  was  brought  in  the  3  Bro.  Pari. 

°  ..,.'..  Ca.  219. 

House  of  Lords  ;  and  the  Judges  having  given  their  opinion  that 

the  reversion  in  fee  did  not  pass  by  this  devise,  the  judgment  of 

the  Court  of  King's  Bench  in  England  was  affirmed. 
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Hoc  V.  Avis,  131.  A  person  being  seised  in  tail  of  nn  undivided  fourth  of 

4  Term  R.  605.  .  ,    ,  ,  ■         ■      ,•         n  i         r       ^i 

an  estate,  and  entitled  to  the  reversion  ni  fee  of  another  fourth, 

expectant  on  the  determination  of  an  estate  tail,  reciting  that  she 

was  entitled  to  an  undivided  fourth  of  an  estate,  Sec,  which  she 

thought  was  an  estate  in  fee,  devised  it  to  a  trustee  in  fee,  upon 

Goodtitle  i.        several   trusts  :    and   then   came   the   following  clause — "  And 

Miles,  6  East,        11,1  ,  •  1  1  -in  ^       cr 

494.  all  tiie  rest,  residue,  and  remainder  or  my  estate  and  eriects, 

I  direct  to  be  sold  and  disposed  of,  as  soon  as  may  be,  after 
my  decease,  and  thereout  the  expenses  of  my  funeral  to  be 
paid,"  &,c. 

The  Court  of  King's  Bench  held  that  the  reversion  did  not 
pass  ;  for  although  those  general  words  were  sufficient  to  pass  a 
fee,  in  order  to  answer  the  purposes  of  the  will ;  yet  in  this  case 
they  said  it  was  manifest  that  this  estate  was  not  in  the  contem- 
plation of  the  testatrix  when  she  made  her  will,  it  being  only  a 
reversion  expectant  on  the  determination  of  an  estate  tail,  which 
her  aunts  might  have  barred  ;  and  the  testatrix  having  by  the 
former  part  of  her  will  disposed  of  all  the  freehold  estate  to 
which  slie  supposed  herself  entitled.  They  observed  that  it  was 
clear  from  the  purpose  to  which  a  part  of  the  produce  of  what 
she  directed  to  be  sold  was  to  be  applied,  namely,  the  paying  of 
her  funeral  expenses,  that  she  only  meant  to  dispose  of  something 
which  could  be  sold  immediately ;  and  that  this  reversion  might 
never  have  descended  to  her  heirs,  (a) 

A nd  mortgages,       132.  It  was  formerly  held  that  lands  mortgaged  might  be  de- 

or  lands  lield  in       •       1    i         i  t         1  1  n  i 

tiust.  Vised  by  the  mortgagee,  by  the  words,  all  my  mortgages;  but 

afterwards  the  Courts  laid  it  down  that  these  words  would  only 
comprehend  mortgages  for  years,  and  not  mortgages  in  fee,  es- 
pecially if  they  were  forfeited. 

Wilkinson  r.  133^    ^         .^^^    ^^1^^^    ^f   jj^^^.g   j^^j^    -^^  ^      -g      ^^^^j  q        ^j 

Merryland,  1  >        j  ? 

Cro.  Car.  447.  lands  ill  C.  being  in  him  by  mortgage,  and  forfeited  ;  made  his 
will ;  and  after  devising  the  lands  in  A.  and  B.  to  several  per- 
sons and  their  heirs,  he  gave  all  the  rest  of  his  goods,  chattels, 
leases,  estates,  mortgages,  debts,  ready  money,  plate,  and  other 

15  Ves.  396.  (")  [I'l  Church  v.  IMundy,  Lord  Eldon  spoke  of  the  above  case  of  Roe  v.  Avis,  wiih 

403.  ]  2  lb.  432.  dissatisfaction.  In  the  former  case  the  testator,  being  seised  of  the  reversion  in  fee  of 
lands  expectant  on  an  estate  tail  in  his  brother,  devised  all  his  real  and  personal  estate 
to  his  wife  for  life,  and  if  she  should  die,  leaving  no  issue,  tiien  in  trust  for  C.  in  fee, 
and  in  case  C.  should  not  be  then  living,  to  be  at  the  disposal  of  the  testator's  wife.  The 
testator  bad  no  other  real  estate.  Lord  Eldon,  over-iuling  the  decision  of  Sir  W.  Grant, 
M.  R.,  decided  that  the  reversion  passed.] 
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goods,  whereof  he  was  possessed,  to  his  wife,  after  his  debts 
and  legacies  were  paid  ;  and  made  her  his  executrix.  The 
Court  doubted  whether  the  estate  in  mortgage  passed  to  the 
wife,  because  the  word  mortgage  was  coupled  with  personal 
things ;  and  because  the  testator  used  the  words, — whereof  he 
was  possessed. 

134.  A  person  who  was  seised  of  lands  in  fee,  and  of  mort-  )^^||^']^J^ 
gages  in  fee,  devised   all  his  lands  to  A.  B.,  and  gave  several  1  Vern.  3. 
legacies,  and  then  said,  "  All  the  residue  of  my  estate  I  give  to 

my  executor."  It  was  resolved,  that  the  mortgage  went  to  the 
executor.  But  if  the  testator  had  only  devised  his  lands,  with- 
out giving  any  legacies,  and  had  bequeathed  the  rest  of  his 
personal  estate  to  his  executors^  there  perhaps  the  mortgaged 
lands  would  have  passed  to  A.  B. ;  for  else  there  would  be 
nothing  to  answer  and  make  sense  of  the  clause,  "  all  the  re- 
sidue;" for  that  implied  that  he  had  already  devised  some  part 
of  his  personal  estate ;  or  at  least  it  showed  that  he  intended  part 
of  it  should  have  passed. 

135.  This  doctrine  has  been  entirely  altered;  for  the  nature 

of  mortgages  being  now  clearly  ascertained  and  settled  and  the  Tit.  15.  c.  2. 
whole  transaction,  till  foreclosure,  being  considered  a  personal 
engagement  only,  in  which  the  money  borrowed  is  the  principal, 
and  the  conveyance  of  the  land  only  an  accessary,  it  is  es- 
tablished that  neither  the  general  words,  lands,  tenements,  and 
hereditaments,  nor  any  other  words  particularly  appropriated  to 
the  description  of  real  estates,  will  carry  mortgages  in  fee,  if  the 
testator  has  other  property  to  satisfy  the  words. 

136.  A  person  being  seised  of  several  freehold   manors,   and  Strode  c. 

11'  11  ^       r  !••  llussell, 

of  a  great  personal  estate,  made  his  will,  and  after  devising  part  3  \  em.  621. 
to  his  wife  for  hfe,  gave  all  other  his  lands,  tenements,  and  here- 
ditaments, out  of  settlement  to  his  nephew.  The  testator  after- 
wards foreclosed  and  got  releases  of  the  equity  of  redemption 
of  some  mortgages  in  fee.  One  of  the  questions  in  this  case 
was,  whether  these  mortgages  passed  by  the  will  under  the 
words,  lands,  tenements,  and  hereditaments  ;  and  it  was  agreed 
by  the  Lord  Chancellor,  assisted  by  the  Master  of  the  Rolls,  and  1  Aik.  G05. 
two  Judges,  that  mortgages  in  fee,  although  forfeited  when  the 
will  was  made,  did  not  pass  by  those  words. 

137.  But  if  a  testator  has  no  other  property  answering  the  3V.cvBea.45. 
description  given  in  his  will,  in  point  of  situation,  and  other  cir- 
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curnstances,  except  mortgages,  they  will  then   pass  by  general 
Ante,  s.  98.        words,  though  not  particularly  adapted  to  them,  because  other- 
wise the  will  would  have  no  effect. 
Clarke  i.  138.  A  person  possessed  of  a  mortgage  of  the  Swan  Inn,  at 

Eql'Sitf.  '^'''  Chelsea,  made  his  will,  and  thereby  devised  to  A.  and  his  heirs 
Woodhouset.     u  ^]i   his"  freehold   messuages  and  garden  grounds  at  Chelsea." 

.Mereditli,  ^  •  i       i  i 

iMer.  450.  It  was  held  by  Lord  liardwicke,  on  a  question  whether  the 
lin^'iVuir.""^'  mortgaged  interest  would  pass  by  this  description,  that  as  it  did 
n's^3^°"     not  appear  the  testator  had  any  other  lands  there,  it  certainly 

would. 
1  iMad.&Geld.  139.  [In  Renvoize  v.  Cooper  the  testator,  after  a  general  de- 
See  also  Ma-  vise  of  all  tlie  residue  of  his  real  estates  whatsoever  and 
I'J I3!n^.''44!^^'  wheresoever  to  his  wife  her  heirs  and  assigns,  and  after  certain 
pecuniary  legacies,  added,  "  as  to  all  the  rest,  residue,  and  re- 
mainder of  his  estates,  book  debts,  bills,  bonds,  mortgages,  and 
other  securities  for  money,  he  bequeathed  the  same  to  his  wife. 
The  question  was  whether  mortgages  in  fee  passed  to  the  wife, 
or  whether  the  heir  at  law  was  a  necessary  party  to  the  con- 
veyance of  them."  Sir  John  Leach,  V.  C.  is  reported  to  have 
given  judgment  in  the  following  words;  "  It  may  be  that  the 
mortgaged  fee  will  not  pass  to  the  wife  by  the  residuary  devise 
of  the  freehold  estate,  because  having  no  mortgage  for  years,  the 
subsequent  gift  of  mortgages  to  the  wife  marks  this  testator's 
intention  that  it  should  not  pass  by  that  devise.  But  if  this  be 
so,  I  am  of  oi)iiiion,  that  tiie  mortgaged  fee  will  pass  to  the  wife 
by  the  subsequent  gilt  of  mortgages  and  other  securities  for 
money,  though  coupled  with  personal  ])ro;)erty.  In  substance, 
money,  secured  by  a  mortgage  in  fee,  is  personal  property,  and 
a  gift  of  a  mortgage  security  for  money,  is  a  gift  of  all  the 
testator's  interest  in  the  money  and  security,  and  will  therefore 
pass  the  fee."] 
Trust  estates.  MO.  Various   opinions  have  been   entertained,  within  these 

1  Inst. 205. a. n.  ^^^^  years,  respecting  the  question,  whether  a  general  devise 
passes  lands  whereof  the  devisor  is  only  mortgagee  or  trustee. 
Att.-Gen.  v.  In  a  case  before  Lord  Rosslyn  in  1800,  it  was  contended  that 
5  Ves.'339.  general  words  did  not  pass  an  estate  held  in  trust  for  another, 
unless  there  appeared  to  be  an  intention  that  it  sliould  |)ass ;  to 
which  his  Lordship  said,  that  was  certainly  the  understanding; 
but  perhaps  the  most  convenient  rule  would  have  been  the  re- 
verse, as  it  might  be  more  easy  to  find   a  devisee  than  an  heir. 
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Lord  Redesdale,  who  was  then  Attorney-General,  suggested,  as 
amicus  ciiricc,  that  the  rule,  that  an  estate  held  in  trust  should 
pass  by  a  general  devise,  would  not  be  the  most  convenient, 
from  the  frequent  instances  of  estates  tail  created  by  general 
words,  in  consequence  of  which  the  legal  estate  might  get  into 
an  infant,  fettered  with  an  entail. 

141.  In   a   subsequent  case,  the   Master  of  the  Rolls,  Sir  W.  Braybrookev. 

Ill-  1   u        Inskip, 

Grant,  having  determined  that  an  estate  held  in  trust  passed  by  8  \  es.  417. 
the  general  words  of  a  will ;  on  an  appeal  to  Lord  Eldon,  he  said,  g  ^fj^  ^^  ^' 
— "  1  am  disposed  in  this  cause  toconcurwith  the  opinion  of  the  lis. 

'  1  Sand.  Uses, 

Master  of  the  Rolls,  meaning  rather  to  state  my  judgment  that  296.ed.  3. 
the  rule  is  not,  that  in  every  case  where  general  words  are  used, 
the  property  shall  or  shall  not  pass;  but  that  in  each  case 
you  must  look  at  every  part  of  the  will  for  the  intention  with 
regard  to  such  property.  1  do  not  know  in  experience  any  case 
in  which  the  proposition  is  laid  down  so  strong  one  way  or  the 
other,  as  it  was  laid  down  ni  the  Attorney-General  v.  Buller.  I 
know  no  case  which  states  as  the  rule,  that  trust  estates  shall 
not  pass,  unless  the  intention  that  they  should  pass  appears; 
and  I  incline  to  think  they  will  pass,  unless  I  can  collect  from 
expressions  in  the  will,  or  purposes  or  objects  of  the  testator, 
that  he  did  not  mean  they  should  pass.  In  this  case  there  is  no 
circumstance,  except  one,  that  I  shall  observe  upon,  denoting 
any  special  intention.  It  is  the  case  of  a  dry  trust,  all  the  debts 
and  legacies  being  long  paid,  as  I  now  understand.  There  was 
therefore  a  pure  legal  estate  in  the  testator,  nothing  remaining 
to  be  done  but  to  re-convey.  There  is  no  one  circumstance  in 
this  will  to  cut  down  the  general  effect,  upon  any  notion  of  in- 
tention, unless  it  can  be  said,  that  where  he  meant  to  create  a 
trust,  viz.  as  to  the  personal  estate,  he  joins  another  person  with 
his  wife,  giving  the  real  estate  to  her  alone  ;  but  that  is  too  thin 
an  evidence  of  intention,  to  afford  much  inference. 

The  result  is  this  :  a  will  containing  words  large  enough,  and 
no  ^expression  in  it  authorizing  a  narrower  construction  than  the 
general  legal  construction,  nor  any  such  disposition  of  the  estate 
as  is  unlikely  for  a  testator  to  make,  of  any  property  not  in  the 
strictest  sense  his,  as  complicated  limitations:  nor  any  purpose 
at  all  inconsistent  with  as  probable  an  intention  to  vest  it  in  his 
wife  as  devisee,  as  to  let  it  descend.  I  know  of  no  case  in  which 
a  mere  devise  in  these  general  terms,  without   more,  where  the 
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question  of  intention  cannot  be  embarrassed  by  any  rcasoninj^ 

upon  the  purpose  or  objects,  or  the   person  of  the  devisee,  has 

been  held  not  to  pass  the  trust  estate.     If  there  was  any  such 

case,  I  would  abide  by  it ;  but  I  do  not  feel  strong  enough  upon 

authority  or  reasoning  to  dissent  from  the  decision  of  the  Master 

of  the  Rolls.  Cr?) 

And  equities  of       142.  Lands  which  are  in   mortgage,  and  whereof  the  devisor 

redemption.         j^^g  ^^^y  ^|jg  equity  of  redemption,  will   pass  by  the  same  words 

riiiiips  V.  ilele,  as  lands  not  mortgaged,  because  a  mortgage  is  only  considered 

HH.''''"'"  ^''^'    as  a  pledge  for  securing  the  repayment  of  a  debt,  and  the  lands 

remain  in  the  mortgagor,  for  every  other  purpose. 
And  copyholds.       143.  With  respect  to  the  words  that  are  necessary  to  pass 
Tendril  v.  copyholds,  it  is  laid  down  by  Lord  Hardwicke  that  where  copy- 

2Atk.'85.  hold  lands  are  surrendered  to  the  use  of  a  will,  they  pass  by  a 

Godwyii  I.  ,      ,       .  /I      11      1  5       11  1     ^  i  i 

Godwyn,  general  devise  of  all  the  testator  s  lands  and   tenements  ;  not- 

iVes.  226.        withstanding  there  are  freeholds  to  answer  such  devise.     But 

where  copyholds  have  not  been  surrendered  to  the  use  of  a  will, 

they  do  not  pass  by  general  words,  because  the  omission   of  a 

surrender  renders  it  doubtful   whether  the  testator  intended  to 

Ante,  c.  4.         dispose  of  his  copyholds  or  not. 

Milbourn  r.  144.  A  person  being  seised  of  real  estates  in  Huntingdonshire 

2Bm.c'!c.64.  and  Cambridgeshire,  and  possessed  of  copyholds  in  those  coun- 
ties, devised  all  his  messuages,  farms,  lands,  tenements,  and 
hereditaments,  with  the  appurtenances,  in  Huntingdonshire  and 

(o)  [Where,  therefore,  a  general  devise  of  real  estates  is  for  purposes  applicable  only 
to  that  which  is  the  testator's  absolute  properly,  and  inconsistent  with  ownersliip  in  an- 
other person,  there  trust  and  niorfga<:;e  estates  will  not  pass.  Of  this  species  of  incon- 
sistent disposition  is  a  residuary  devise  of  real  estate  charged  with  the  payment  of  debts, 
Duke  of  Leeds  v.  Munday,  3  Ves.  348.  Roe  t;.  Reade,  8  T.  R.  118.  Exparte  iMor- 
gan,  10  Ves.  101.  Attorney-General  v.  Vigor,  8  Ves.  273.  Silvester  v.  Jarman,  10 
Price,  78.  Or  where  the  real  estate  is  devised  in  settlement,  Thompson  v.  Grant,  4 
Mad.  438.  Galliers  v.  Moss,  9  B.  &  Cr.  267.  In  re  Ilorsfall,  1  M'Clel.  &  Yo.  292, 
but  a  residuary  devise  of  real  estate  to  several  as  tenants  in  common  in  fee,  was  held  not 
to  be  incompatible  with  an  intention  to  pass  the  mortgage  estate.  Exparte  Whitacre. 
At  the  Rolls,  July  22,  1807, 1  Sand.  U.  and  T.  285.  In  Mather  v.  Thomas,  10  Ring. 
44.  the  mortgaged  estate  was  held  to  pass  under  the  words  ^eciLritiesfor  money,  in  a  resi- 
duary devise  to  trustees  ;  the  trusts  of  the  residuary  disposition  being  to  one  for  life,  and 
after  his  decease  to  be  divided  unto  and  among  his  children.  And  in  Wall  v.  Bright,  1 
Jac.  &  W.  494.  an  estate  which  the  testator  had  contracted  to  sell,  was  held  by  Sir  W 
Plumer,  M.  R.  to  pass  under  a  general  devise  of  real  and  personal  estate  to  trustees  in 
trust  to  sell.  It  was,  however,  admitted  by  the  Court  that  a  bare  trust  estate  would  not 
have  passed  by  the  devise  in  question  ;  the  purpose  of  conversion  necessarily  excluding 
from  the  general  devise  the  intention  of  comprehending  such  an  estate.] 
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Cambridgeshire,  to  his  wife  for  life,  &c.  The  copyholds  were 
not  surrendered  to  the  use  of  his  will ;  and  therefore  the  Master 
of  the  Rolls  (Lord  Kenyon)  held,  they  did  not  pass  by  it. 

145.  [The  case  last  stated  has  been  followed  by  others  too 
numerous  to  mention ;  some  few  of  which  are  cited  in  the  note 
(a).  Where  the  copyholds  have  been  surrendered,  questions 
have  frequently  arisen  as  to  what  general  words  were  sufficient  to 
include  them  (b);  but  where  copyholds  have  been  expressly  men- 
tioned, there  of  course  the  intention  to  pass  them  was  apparent, 
and  in  such  cases  the  want  of  surrender  has  been  supplied  in 
favour  of  certain  favoured  classes,  such  as  creditors,  wife,  and 
children,  (c)  In  other  instances  the  copyholds  were  mentioned 
by  the  testator  as  having  been  surrendered  to  the  use  of  his  will, 
these  words  have  in  some  cases  been  held  to  be  restrictive,  so 
that  copyholds  not  surrendered  would  not  pass  (d),  in  others,  the 
words  were  considered  as  a  mistaken  description  and  not 
restrictive,  (e) 

146.  But  by  the  statute  55  Geo.  3.  c.  192.  the  formality  of 
surrendering  copyholds  to  the  use  of  the  will  is  dispensed  with, 
and  it  has  been  decided  in  a  recent  case  that  copyholds  will  now 
pass  under  a  general  devise  of  real  estate,  although  there  has 
been  no  surrender  to  the  use  of  the  will. 

147.  Thus  where  a  testator  being  seised  of  freehold  and  copy-  Doet.Ludlam, 
hold  estates,  the  latter  not  having  been  surrendered  to  the  use  of        *"=* 

his  will,  by  a  will  attested  by  two  witnesses  only,  devised  all  his 
real  and  personal  estates  and  effects  whatsoever  and  wheresoever 
to  J.  C,  whom  he  appointed  executor,  the  Court  of  C.  B.  held 
that  the  copyhold  passed.] 

148.  Where  a  testator  had  freehold,  customary,  and  copyhold  Roe  r.  Vemon. 

f     11    1  •  1  '^  East,  51. 

estates,  and  devised  two  rent-charges  out  oi  all  his  veal  estate, 

and  also  two  copyholds  in  Middlesex  for  lives,  and  subject  there- 

(a)  [Lindopp  1'.  Eborall,  3  Bro.  C.  C.  188.  Chapman  v.  Hart,  1  Ves.  s.  271-3. 
Byas  V.  Byas,  2  lb.  166.  .Tudd  v.  Pratt,  13  Ves.  168.  15  lb.  390.  Church  v. 
Mundy,  lb.  396.     Sampson  v.  Sampson,  2  V.  &  B.  337.] 

(/))  [Doe  V.  Tofield,  11  East,  246.  Doe  v.  Lainchbury,  lb.  290.  Nicholls  v.  But- 
cher, 18  Ves.  193.     Walker  i'.  Shore,  19  lb.  387.  391.     Noel  v.  Hoy,  5  Mad.  38.] 

(c)  [Blunt  V.  Clitherow,  10  Ves,  589.  and  see  2  Ves.  6c  B.  339.  and  the  cases  first 
above  cited  (a).] 

(d)  [Gascoigne  v.  Barker,  3  Atk.  8.     Wilson  v.  Mount.  3  Ves.  191.] 

(e)  [Banks  y.  Denshire,  1  Ves.  s.  63.  S.  C.  3  Atk.  585.  Ruinbold  t.  Rumbold, 
3  Ves.  65.] 
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to,  devised  all  his  freehold  manors,  lands,  Sic.  in  Yorkshire;  it 
was  held  that  certain  customary  estates  which  the  devisor  had, 
together  with  freehold  property  in  Yorkshire,  did  not  pass  by 
these  words  ;  for  as  the  lands  were  holden  by  copy  of  court-roll, 
and  passed  by  surrender  and  admittance,  and  were  generally 
reputed  and  called  copyholds  ;  and  the  testator  having  distin- 
guished in  other  parts  of  his  will  between  copyhold  and  free- 
hold, he  must  be  presumed  to  have  used  the  freehold  in  its  usual 
and  popular  signification,  as  not  including  these  customary 
estates,  considered  by  himself  as  copyholds. 
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CHAP.   XL 


Co)islrucli:iii--W/ia/   Words  create  uii  Estate  hi  Fee  Simple. 


Sect.  2.  Words  s/iowitig  an  Intention 
to  give  the  wliole  Interest. 

18.   Wards  of  reference. 

20.  Effect  of  an  Introductory 
Clause. 

25.  Tlie  Word  Estate. 

39.  Testamentary  Estate. 

41.  All  my  Heal  Property. 

45.   Riglit,  Title,  and  Interest. 

48.  All  the  Eest  and  Residue  of 
my  Estate. 

55.  Whatever  else  I  have  not  dis- 
posed of. 

57.  Remainder  and  Reversion. 


Sect.  GO.  Devise  on  condition  of  pay- 
ing a  sum  of  Money 

65.  Or  charged  with  Debts  and 
Legacies. 

72  Or  with  a  perpetual  annual 
Payment. 

76  Or  for  the  Life  of  a  Third 
Person . 

84.  A  Devise  with  a  Limitation 
over. 

88.  Devise  to  Trustees  for  pur- 
poses requiring  a  Fee. 

92.  What  Words  pass  the  whole 
Interest  in  a  Chattel. 


Section  I. 

With  respect  to  the  words  that  are  necessary  to  denote  the 
nature  of  the  estate  or  interest  intended  to  be  given  by  the  tes- 
tator to  the  devisee,  the  Courts,  both  of  law  and  equity,  in  con- 
formity to  the  general  rules  of  construction  already  stated,  do 
not  require  in  a  devise  those  legal  and  technical  words  which,  in 
a  deed,  are  deemed  absolutely  necessary  to  the  creation  of  parti- 
cular estates ;  but  will  carry  the  intention  of  the  testator  into 
effect,  if  sufficiently  declared,  however  defective  the  language 
may  be. 

2.  Upon  this  principle  it  has  been  long  established   that  the  Words  showing 

,   .  11   X     "  i.  4.    i.     •      f        an   intention  to 

word  heirs  need  not  be  used  m  a  will  to  create  an  estate  m  tee  „■^^Q  (he  whole 
simple;  but  that  any  other  words,  sufficiently  showing  the  in-  \"p'^^Y^s  77. 
tention  of  a  testator  to  give  the  whole  of  his  interest  in  the 
lands  to  the  devisee,  will  have  the  same  efTect. 

3.  Thus  it  was   resolved,  so  early  as  in  the  reign   of  King  Bro.  Ab. 
Edvv.  III.,  that  a  devise  to  a  man,  in  perpetuum,  gave  him  an   Dense,  pi.  33. 
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1  Inst.  9.  b. 
1  Rep.  85.  b. 


1  Inst.  9.  b. 


Id. 


Id. 


Bro.  Ab. 
Devise,  pi.  39. 

IMoor,  57. 


A  V  id  laker. 
Harding, 
Hob.  2.  S.  C. 
I\Iooie,  837. 
Godb.  207. 


Green  v. 
Armsteed, 
Hob.  65. 


Timevvell  v. 
Perkins, 
2  Atk.  102. 


Loveacres  v. 
Blight, 
Covvp.  352. 

Goodright  v. 

IJarron, 

1 1  East,  220. 
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estate  in  fee.     It  is  the  same  where  the  devise  is  to  a  person  in 
fee  simple.     So  of  a  devise  to  a  man  and  his  successors,  that 
word  being  deemed  equivalent  to  heirs,  for  h&res  succedit  patri. 

4.  It  is  said  by  Perkins,  section  557.  that  if  lands  be  devised 
to  J.  S.  to  hold  to  him  and  his  assigns,  he  will  take  an  estate  in 
fee  simple ;  but  this  is  denied  by  Lord  Coke,  who  says,  if  a  de- 
vise be  to  a  man  and  his  assigns,  without  saying  for  ever,  the 
devisee  has  but  an  estate  for  life. 

5.  Lord  Coke  also  says,  a  devise  to  A.,  et  sauguini  suo,  passes 
a  fee,  for  the  blood  runs  through  the  collateral,  as  well  as  the 
lineal  line ;  but  a  devise  to  a  man,  et  semini  suo,  only  gives  him 
an  estate  tail. 

6.  The  same  author  says,  a  devise  to  a  person  to  give  and 
sell,  passes  an  estate  in  fee  simple;  and  this  doctrine  has  been 
confirmed  by  several  determinations.  Thus  where  a  person  de- 
vised lands  to  A.  to  give,  sell,  and  do  therewith  at  his  will  and 
pleasure,  it  was  held  that  the  devisee  took  an  estate  in  fee 
simple.  And  in  another  case,  where  a  man  devised  lands  to  his 
wife,  to  dispose  and  employ  them  on  her  and  his  son,  at  her  will 
and  pleasure,  it  was  held  that  she  took  an  estate  in  fee. 

7.  Where  a  person  seised  of  a  house  and  lands,  leased  them 
for  ninety-nine  years,  and  then  made  his  will,  by  which  he  de- 
vised to  B.  his  house  and  all  his  lands  for  ninety-nine  years, 
and  then  added  these  words, — "  The  said  B.  to  have  all  my  in- 
heritance, if  the  law  will  allow,"  it  was  held  that  B.  took  a  fee. 

8.  Where  A.,  seised  of  lands  in  W.,  devised  them  to  his  son 
B.  for  his  life,  and  then  to  remain  to  C,  the  son  of  B.,  except  B. 
purchased  another  house,  with  so  much  land  as  in  W.  for  C. 
and  then  B.  should  sell  the  lands  in  W.  as  his  own.  It  was 
held  that  C.  took  a  fee  in  the  lands  in  W.,  as  B.  did  not  make 
any  purchase  of  any  other  lands ;  for  the  word  purchase  import- 
ed, in  common  parlance,  an  absolute  purchase  in  fee. 

9.  A  person  devised  in  these  words :  "  I  give  my  house  in 
Broad-street  to  M.T.  for  her  own  use,  to  give  away  at  her  death 
to  whom  she  pleases."  Lord  Hardwicke  held  that  an  estate  in 
fee  passed. 

10.  The  words  "  freely  to  be  enjoyed,"  have  been  held  to 
pass  an  estate  in  fee  ;  as  where,  after  an  introductory  clause, 
showing  an  intention  to  dispose  of  his  whole  estate,  a  person 
gave  to  his  sons,  T.  M,  and  R.  M.  all  his  lands  and  tenements. 
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freely  to  be  enjoyed  and  possessed  alike ;  it  was  held  that  a  fee 
passed.  But  in  a  modern  case,  these  wordii  were  not  allowed  to 
have  so  extensive  an  effect. («) 

11.  In  another  modern  case  it  was  held  that  a  devise  to  the  Doe  i;.  Roper, 

11  East,  518. 

testator's  wife  of  all  his  property,  both  personal  and  real,  tor 
ever,  passed  the  fee  in  the  real  estate :  and  that  the  devisor's 
intent  to  use  those  words  in  a  more  restricted  sense,  was  not 
shown  by  a  subsequent  clause  of  the  will,  whereby  he  gave  an 
additional  annuity,  after  the  decease  of  his  wife,  to  a  person  to 
whom  he  had  before  given  a  smaller  annuity,  preceding  the  de- 
vise to  the  wife. 

12.  A  person  devised  to  Atrnes   Pearson,  who  was  his  heir  at  Goodtitle  i^ 

1  '^  .  Otwav, 

law,  for  and  during  her  life,  to  be  enjoyed  by  her  without  moles-  2  Wiis.  6. 

tation,  and  after  her  death  to  her  lawful  issue,  and  if  she  should 

have  no  issue,  that  she  should  have  power  to  dispose  thereof 

at  her  will  and  pleasure.     The  Court  was  of  opinion  that  Agnes 

took  an  estate  in  fee  simple,  as  the  contingent  remainder  to  the 

issue  never  vested  :  for  the  testator,  by  giving  her  power  to  dis-   \'ideTomlinson 

pose  thereof  at  her  will  and  pleasure,  in  case  she  had  no  issue,  infra,  c.i3. 

had  given  her  a  fee  simple. 

13.  A  devise  for  the  benefit  of  children,  during  their  mino- 
rity, without  any  further  disposition,  has  been  held  in  some  cases 
to  give  such  children  an  estate  in  fee  simple. 

14.  A  person  devised  the  residue  of  his  real  and  personal  es-  Newiandv. 

•^  _  .       aheppard, 

tate  to  trustees,  their  heirs,  executors,  and  administrators,  in  2P.\Vms.  194. 
trust  to  pay  and  apply  the  produce  and  interest  thereof  for  the 
maintenance  and  benefit  of  such  of  his  grandchildren  by  his  only 
daughter  N.  as  should  be  living  at  the  time  of  his  decease,  until 
his  said  grandchildren  should  attain  the  age  of  twenty-one 
years,  or  be  married  ;   and  made  no  further  disposition  of  his 

(o)  [The  case  of  Loveacres  v.  Blight  is  distinguishable  from  that  of  Goodright  v.  Bar- 
ion,  referred  to  by  our  author.  In  the  former,  the  testator  by  his  vvill  charged  the  estate 
in  question  with  an  annuity  to  his  wife  for  her  life,  and  with  as  much  woodcroft  there- 
out as  she  might  have  need  of ;  so  that  freely  to  be  enjoyed  and  possessed  could  not,  as 
Lord  Mansfield  observed,  mean  free  from  incumbrances,  but  must  mean  free  from  all  li- 
mitations ;  that  is,  the  absolute  property  in  the  estate.  In  Goodright  v.  Barron  there  was 
no  charge  upon  the  estate  ;  and  the  expression  "  freely  to  be  possessed  and  enjoyed," 
being  ambiguous  might  mean  free  from  incumbrances  ;  and,  therefore,  they  were  held 
not  to  furnish  a  sufficient  indication  of  intention  to  take  the  case  out  of  the  general  rule 
of  construction,  estabhshed  by  Denn  v.  Gaskin,  and  other  cases,  cited  in  a  subsequent 
chapter.    See  also  Gates  v.  Brydon,  3  Burr.  1895,  as  to  the  general  rule.]  ch.  13. 

VOL.  VI.  P 
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estate,  but  only  directed  that  if  all  his  trustees  should  die, 
his  son-in-law  N.,  the  husband  of  his  daughter,  should  be  a 
trustee. 

Lord  Macclesfield  said,  the  intention  was  most  plain,  that  the 
grandchildren  should  have  the  surplus  both  of  the  real  and  per- 
sonal estate,  after  the  age  of  twenty-one,  for  it  could  not  be  ima- 
gined that  the  testator  should  show  a  concern  for  his  grand- 
children, when  they  did  not  want  it,  and  leave  off  that  care  at 
the  only  time  when  they  could  be  supposed  to  stand  in  need  of 
it,  namely,  when  they  came  of  age,  and  were  marriageable.  Be- 
sides, it  was  plain  the  testator  gave  all  from  the  heir  at  law,  by 
vesting  the  whole  estate  in  fee,  as  well  as  tiie  legal  property  of  the 
personal  estate,  in  trustees ;  which  would  not  have  been  done 
had  any  thing  been  intended  to  remain  to  tlie  daughter  and 
heir ;  not  only  the  interest  but  the  produce  of  the  real  and  per- 
sonal estate  was  to  be  applied  by  such  trustees  ;  and  to  help  this 
plain  intention  of  the  testator,  the  word  produce  should  be  taken 
in  the  larger  sense,  and  then  it  would  signify  whatever  the  estate 
would  yield,  by  sale  or  otherwise ;  and  this  case  was  the  stronger, 
in  reo-ard  the  son-in-law  was  to  be  a  trustee,  in  case  the  other 
trustees  should  all  die  ;  but  it  could  not  be  intended  that  the 
son-in-law  should  be  a  trustee  for  himself,  or  for  what  himself 
would  be  entitled  to,  should  it  come  to  his  wife. 
3Atk.3if5.  It  is  reported  in  Atkyns  that  Lord  Ilardwicke  said,  he  could 

see  no  reason  to  approve  of  this  case.     It  has,  however,  been 
admitted  as  an  authority  in  the  following  one. 
Peat  n,  Powell,        15.  G.  P.  devised   all  the  rest,  residue,  and  remainder  of  his 
1501^479.      ''eal  and  personal  estate  to  two  trustees,  in  trust  for  his  younger  son 
supid,  ch.  10.      Q    i^m  ]jg  attained  twenty-one,  and  then  the  trust  was  to  cease. 
Lord  Henley,  after  taking  time  for  consideration,  delivered  his 
opinion,  that  G.  was  intended  to  have  the  whole  beneficial  inte- 
rest in  the  residue  of  the  real  and  personal  estate  ;  and  that  the 
Doe  I.  Koper,     trust  was  to  Continue  only  during. his  minority.     That  it  was  the 

11  East  518  J  o  J 

Doe  t). Clayton,  samc  as  if  the  testator  had  said, — I  give  the  estate  to  trustees,  in 
8  East.  141.       ^|.^gj.  j-yj,  Q   j_ju  j^^  attain  twenty-one,  and  then  to  G.  and  his 

heirs.     That  Shcphard  v.  Newland  was  a  much  stronger  case. 
16.  A  devise  to  trustees  in  fee,  in  trust  for  A.  li.  without  any 

words  of  Umitation,  has  been  held  to  pass  the  whole  beneficial 

interest,  or  fee  simple,  to  A.  B. 
Challenger  r.  17^  Upon  a  case  sent  out  of  Chancery  for  the  opinion  of  the 

Slieppard, 

8  Term  R.  597. 
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Court  of  K.  B.  the  facts  were  :  A  person  had  devised  to  trustees 
and  their  heirs  a  certain  estate,  in  trust  for  Joan  the  wife  of  John 
Pippet  and  James  her  son  ;  one  moiety  of  the  profits  to  be  apphed 
by  the  trustees  to  the  separate  use  of  the  said  Joan,  and  the 
other  moiety  to  be  laid  up,  or  otherwise  improved,  till  the  said 
James  should  arrive  at  his  age  of  twenty-one  years.  And  his 
will  was,  that  if  the  said  Joan  should  die  during  the  minority  of 
the  said  James,  the  trustees  should  lay  up  the  increase  and  pro- 
fits of  the  mother's  moiety,  for  the  benefit  of  her  son  ;  and  after 
the  decease  of  the  said  Joan,  should  permit  and  suffer  the  said 
James  to  enter  upon  and  enjoy  the  whole,  as  soon  as  he  attained 
the  age  of  twenty-one  years. 

It  was  insisted  that  James  took  only  an  estate  for  life,  because 
no  words  of  inheritance  were  added  to  the  devise  to  him.  That 
the  argument  drawn  from  the  cases  in  Peere  Williams  and 
Ambler,  that  the  beneficial  interest  which  the  devisee  took  was 
co-extensive  with  the  legal  interest  devised  to  the  trustees,  was 
untenable,  because  it  tended  to  show  that  in  all  cases  where  an 
estate  was  given  to  trustees  and  their  heirs,  in  trust,  the  cestui 
que  trust  must  take  a  fee.  But  the  estate  of  the  cestui  que  trust 
was  not  to  be  measured  by  the  estate  devised  to  the  trustees,  and 
a  contrary  doctrine  had  at  all  times  prevailed,  namely,  that  the 
heir  at  law  takes  whatever  is  not  expressly  devised  away  from 
him. 

It  was  said  in  reply,  that  it  was  not  necessary  to  contend  that 
the  heir  at  law  would  take  whatever  was  not  devised  away  from 
him,  because  here  the  fee  was  expressly  given  to  the  trustees ; 
and  by  that  devise  the  testator  had  manifested  his  intention  that 
the  heir  at  law  should  not  take.  Then  if  the  estate  did  not  de- 
scend to  the  heir  at  law,  the  question  was,  to  whom  it  was  de- 
vised. And  the  two  cases  cited  from  Peere  Williams  and  Ambler 
showed  that  the  law  had  already  put  a  construction  on  a  will 
framed  like  the  present,  and  had  said  that  the  cestui  que  trust 
should  take  a  beneficial  interest  in  the  whole  that  was  devised  to 
the  trustees. 

The  Court  gave  no  opinion  when  the  case  was  argued,  but 
certified  that  John  Pippet  took  a  beneficial  interest  in  fee. 

18.  The  quantity  of  estate  intended  to  be  given  by  a  devise  WorJs  of  le- 
may  be  described  either  by  express  words,  or  by  reference  to 
another  devise  in  the  same  wiU,  or  in  any  other  instrument.     If 
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Perk.  s.  561. 
\iile  c.  13. 
ss.  10  6t  11. 


1  Roll.  Rep. 

369. 

3  Hulst.  127. 

la'J".  U.  597.] 


I'.ffecl  of  an  in- 
1 1  oductory 
ilausc. 


Tuflnell  I. 
Page,  MS.  R. 
2  Atk.  37. 


Ibbetson  v. 
IJeckwitli, 
Forr.  11.  157. 


7  Biiier.  664. 
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therefore  a  testator  devises  Blackacre  to  A.  and  his  heirs,  and 
Whiteacre  to  B.,  to  liold  in  the  same  manner  as  A.  holds  Black- 
acre,  B.  will  take  an  estate  in  fee  simple  in  Whiteacre. 

19.  A  person  made  his  will  in  these  words:  "  1  devise  to  my 
eldest  son  and  his  heirs  Blackacre  for  his  part.  Item,  I  devise 
to  my  second  son  Whiteacre  for  his  part."  Adjudged,  that  the 
second  son  took  a  fee ;  because  the  words  had  a  reference  to  the 
part  of  the  eldest  son. 

20.  Where  the  introductory  clause  prefixed  to  a  devise,  shows 
that  the  testator  intended  to  depart  with  his  whole  interest,  the 
subsequent  words  will,  if  possible,  be  construed  so  as  to  pass  an 
estate  in"  fee,  and  to  prevent  an  intestacy  as  to  any  part  of  the 
testator's  property. 

21.  A  cestui  que  trust  in  fee  of  a  copyhold  estate,  made  his 
will  in  these  words :  "  All  the  estate  I  have  I  intend  to  settle  in 
this  manner,  viz.  my  estate  at  Kirby  Hall  I  give  to  my  dear 
brother,  and  after  his  decease  my  desire  is  that  it  should  be  dis- 
posed of  to  Mr.  W.  Tutfnell." 

Lord  Hardwicke. — "  I  think  the  inheritance  passes.  All  cases 
of  this  nature  depend  on  the  circumstances  attending  them  ;  and 
in  my  opinion  the  introductory  clause  of  this  will  is  decisive. 
He  mentioned  his  intent  to  settle  his  estate,  from  whence  it  is 
plain  that  he  proposed  making  an  absolute  disposition  of  the 
premises ;  which  could  not  be,  were  the  devisee  to  have  but  an 
estate  for  life." 

22.  A  testator  began  his  will  in  these  words;  "  As  touching 
my  worldly  estate,  wherewith  it  has  pleased  God  to  bless  me,  I 
give,  devise,  and  dispose  of  the  same  in  the  following  manner." 
He  then  gave  to  his  mother  all  his  estate  at  N.  with  all  his  goods 
and  chattels,  as  they  then  stood,  for  her  natural  life;  and  to  his 
nephew  T.  D.  after  her  death,  if  he  would  but  change  his  name  : 
if  he  did  not,  then  he  gave  him  only  20/.  a  year,  to  be  j)aid  to 
him  for  his  life,  out  of  N.  close  and  the  farm  held  at  R.  which 
he  gave  her,  upon  his  nephew's  refusing  to  change  his  name,  and 
to  her  and  her  heirs  for  ever. 

It  was  decreed  by  Lord  Talbot  that  the  nephew  took  an  estate 
in  fee,  for  the  intent  j)lainly  appeared  to  pass  the  inheritance^ 
The  determination  however  in  this  case  was  not  founded  entirely 
on  the  force  of  the  introductory  clause. 

23.  [In  the  recent  case  of  Wilce 't\  Wilce,  the  introductory 
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words  expressing  an  intention  to  dispose  of  all  the  testator's 
worldly  property,  coupled  with  a  residuary  disposition  of  all  the 
rest  of  the  testator's  worldly  goods,  &,c.,  "  and  every  thing  else 
he  died  possessed  of,"  to  his  son  George,  were  held  to  give  him 
the  fee  in  lands  of  the  testator  not  specifically  devised.] 

24.  In  some  modern  cases  the  courts  have  refused,  in  the  con-   iVogmorton  ,-. 

Ilolydav, 

struction  of  a  will,  to  connect  the  introductory  clause  with  that  infra,  ch.  13. 
which  contained  the  devise.  "^ 

25.  As  the  word  "  estate"  signifies  the  entire  interest  wiiich  the  J  he  word 
tenant  has  in  a  real  hereditament,  it  follows  that  where  a  man  Tit.  l.  s.  b. 
grants  all  his  estate  in  Dale  to  A.  and   his   heirs,  every  thing  i  ^nst- 34o.  a. 
which  he  can  grant  will  pass  thereby  ;  and  it  has  long  been  es-  Randall  v. 
tablished,   by  analogy   from  this  principle,  that  in  a  will,  the  fj  laun't.  4io. 
words  all  my  estate,  pass  a  fee  simple.  ^^  \es.604.] 

26.  A  person  devised  to  his  wife  his  whole  estate,  paying  debts  Johnson  i. 
and  legacies.     Adjudged,   that  the  wife  took   a  fee  by  the  force  iKdl^Ab.834. 
of  the  words,  my  whole  estate ;  for  they  extended  to  his  land, 
according  to  the  common  parlance,  and  also  to  all  his  estate  in 

the  land. 

27.  A  person   having  copyhold    estates  which  he   had  surren-  Lane^. 

'  or./  Hawkins, 

dered  to  the  use  of  his  will,  devised  in  these  words, — "  All  other  2  show.  328. 
my  estate,  of  what  nature  soever,  I  give  to  my  wife  Joan,  whom 

1  make  my  executrix,  to  pay  my  debts  and  legacies  therewith." 
Resolved,  that  the  inheritance  passed. 

28.  In  a  case  which  has  been  already  stated,  it  was  held  that  Bridgewater  i. 

■^  Bolton,  c.  10. 

the  words,  "  all  other    my   estate,   real   and    personal,  '  passed 

certain  rents  of  which  he  was  seised,  and  all  his  estate  therein  ; 

for  all  his  estate  was  a  description  of  his  fee. 

29.  A  person  devised  all  her  land  and  estate  in  Upper  Catesby,  Bany  v. 

'  I  Kdgeworth, 

with  all  their  appurtenances,  to  VV.  E.     It  was  objected,  that  21\  \Vms.523. 
only  an  estate  for  life  passed  in  these   lands ;  for  where  a  man 
devises  his  land  and  estate  in  such  a  place,  it  describes  only  the 
thing,  and  not  the  interest  in  it ;  and  the  words  in  Upper  Catesby 

(«)  Doe  V.  Buckner,  6  Term  Rep.  610.  3  Ves.  &  B.  160.  164.  [In  addition 
to  the  authorities  cited  by  the  author,  the  following  may  be  added  in  which  the 
word  estate  used  in  the  introductory  clause  in  the  will,  accompanied  with  the  usual 
expression  of  intention  to  dispose  of  the  testator's  worldly  estate  was  held  of  itselt 
not  sufficient  to  enlarge  the  subsequent  devises  in  the  will  to  a  fee.  Loveacres  v. 
Blight,  Cowp.  352-4.  Dena  v.  Gaskin,  ib.  657.  Wright  v.  Russell,  cited  ib.  661.  Doe 
V.  Allen,   8  T.  R.  497.  503.     Goodright  r.  Barron,  11  East,  220.     Doer.  Ravell, 

2  Crom.  c^  Jcr.  617.     Doe  v.  Gwillim,  5  Bar.  &  Add.  122.] 
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did  nothing-  but  point  out  the   locality  of  the  thing;  and  lauds 
and  estate  in  this  case  were  synonymous. 

Sir  J.  Jekyll  said,  the  case  of  Bridgewater  v.  Bolton  seemed 
to  have  settled  the  law  in  this  point,  it  being  a  resolution  given 
on  great  consideration,  in  which  Lord  Cowper,  when  of  counsel, 
discouraged  a  writ  of  error  in  parliament.  And  Lord  Holt,  who 
pronounced  the  judgment  of  the  Court,  laid  it  down  as  a  rule, 
tliat  a  devise  of  ail  one's  real  estate,  comprehended  not  only  the 
thing,  but  also  the  interest  in  it.  The  word  estate  naturally 
signified  the  interest  rather  than  the  subject,  and  its  primary 
signification  referred  thereto  :  and  though  the  devise  was  of  all 
her  land  and  estate  in  Upper  Catesby,  this  was  not  restrictive 
with  respect  to  the  estate  intended  to  pass  by  the  will;  but  only 
as  to  the  land,  as  if  the  testatrix  had  land  in  another  parish ; 
suppose  for  instance  in  Lower  Catesby,  those  lands  in  Lower 
Catosby  could  not  have  passed  by  the  will ;  and  as  the  word 
estate  has  been  agreed  and  settled  to  convey  a  fee  in  a  will,  it 
would  be  dangerous  to  refine  upon  it,  for  then  none  could  give 
any  opinion  thereupon ;  and  these  words  or  the  like  were  fre- 
quently made  use  of  in  wills  :  besides,  the  word  estate,  if  it  did  not 
pass  a  fee  in  the  present  case,  would  be  quite  void,  since  the 
devise  of  the  lands  did  before  of  itself  pass  an  estate  for  life; 
and  no  word  in  a  will  should  be  rejected,  that  could  have  any 
construction. 

]iaill5  V.  Gale,         30.  A  person  devised  in  the  following  words  :  "  I  give  unto 

MS.  Rep.  .  . 

2  Ves.  48.  niy  wife,  for  so  long  as  she  shall  live,  all  that  estate  I  bought  of 

Mr.  Mead,  with  its  appurtenances.     Item,  1  give  to  my  son 

Josiah  Gale,  part  of  that  estate  called  Southfield,  to  him  and  his 

heirs  for  ever.     Item,  I  give  to  my  son  Isaac  Gale,  the  other 

))art  of  that  estate,  to  him  and  his  heirs  for  ever  ;  but  if  either 

of   them  shall  die  without  issue,  the  survivor  shall  take  the 

whole.     Item,  1  give  to  my  son  Charles,  all  that  estate  I  bought 

of  Mr.  Mead,  after  the  death  of  my  wife."     The  question  was, 

what  interest  Charles  took  in  Mead's  estate. 

Lord  llardvvickc. — ''  The  first  point  is,  whether  an  estate  for 

life   or  in  fee   passed  by  the  devise   of  that  estate  which   he 

bought  of  Mead  ;  and  I  am  of  opinion  that  it  extends  as  well 

to  a  gift  of  the  thing  itself,  as  of  his  whole  interest  in  it.     So 

have  been  all  the  latter  determinations,  upon  the  reason  that  men 

arc  inopes  consUii  when  making  their  wills,  which  was  the  case 
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here;  for  tliis  will,  if  not  made  by  the  testator  himself,  was 
certainly  made  by  some  very  unskilful  person.  However  his 
intention  appears  to  dispose  of  his  whole  estate  among  his 
children.  In  all  the  modern  cases  where  the  word  estate  is  used, 
it  has  been  held  to  pass  a  fee,  unless  there  be  some  words  used 
to  restrain  that  generality  ;  for  estate  is  genus  generalissimum,  as 
held  by  Lord  Ch,  J.  Holt  in  the  case  of  Bridgewatcr  v.  Bolton. 
It  was  objected  that  there  should  have  been  the  word  my,  but 
the  want  of  it  makes  no  difference,  for  the  words,  all  the  estate  I 
bought  of  Mead,  are  fully  sufficient  to  carry  as  well  the  whole 
interest,  as  the  thing  itself.  It  was  next  objected,  that  where 
the  testator  gives  but  a  life-estate  to  his  wife,  he  has  used  the 
very  same  words ;  but  no  argument  can  thence  be  drawn,  that 
where  he  has  not  expressly  given  an  estate  for  life,  he  did  not 
mean  to  give  a  fee,  but  it  rather  turns  the  other  way.  He  appre- 
hended those  words  might  give  a  fee,  and  has  therefore  restrained 
them,  in  his  wife's  case,  to  an  estate  for  life;  but  adds  no  re- 
straint where  he  meant  to  give  them  their  full  scope.  But  what 
weighs  most  in  all  those  cases  is,  that  the  testator  is  making  a 
division  of  his  whole  substance  amongst  his  children,  and  as  I 
said  before  presumed  to  be /«ops  co«sz7w,  and  his  intent  therefore 
shall  be  carried  into  execution.  This  case  is  stronger  than  that 
oflbbetsonv.  Beckwith,  whence  arises  another  answer  to  the  Ante,  s.  22. 
objection  of  his  having  used  the  word  estate,  as  well  where  he 
makes  a  devise  to  his  wife  for  life  only,  as  in  that  in  question  ; 
and  shall  therefore  not  be  presumed  to  intend  different  interests, 

viz.  the  incorrectness  of  the  will.     This  was  given  as  an  answer  Prices. Gibson, 

.  2  Lden,  115. 

by  Lord  Talbot,  and  is  equally  so  upon  this  will,  which  is  also  a 
very  incorrect  one." 

31.  A  person  being  seised  in  fee  of  a  house  and  land  at  Bray-  Holdfast r.Mar- 

1  ~  _  ten,   1  term  K. 

wick,  in  the  county  of  Berks,  devised  the  same  in  the  words  4ii.   [Roe  v. 

,  ,  .ii/fT»/rx  ^i.4.    Wright,  7  East, 

following  :—''  1  give  and  bequeath  to  Mrs.  Marten  my  estate  at  059.  Uoet>. 
Braywick,  Berks."     It  was  contended  that  these  words  did  not  J^Jjy^;,-^.^;^!' 
pass  a  fee,  for  want  of  the  word  all;  but  the  Court  held  that  the  ter  r.  Oxendon. 

'■  ,  4  I  aunt.  17b. 

devisee  took  an  estate  in  fee.  (a)  choiiionr.Tay- 

32.  [The  circumstance  of  the  word  estate  being  used  in  other  ^g^ 
parts  of  the  will,  in  giving  an  estate  for  life  merely,  will  not  re- 
strain its   effect  in  other   devises.     Thus  in  the  recent  case  of 

(«)  [See  also  Harding  v.  Gardner,  1  Br.  &  Biug.  72.    3  Moore,  365.  which  case 
seems  to  have  overruled  Pcttiward  v.  Prescolt,  7  Vcs.  Sll-l 
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3  Russ.  145. 
See  also  Ran- 
dall r.  Tiichin, 
6Taun.  410. 
Roe  r.  Bacon, 
4.M.eS:Sel.36tJ. 


8  Ring.  323. 

1  R.  &;  Myl. 

540. 

Ulhwatt  V. 

Bryant, 

a  Taunt.  317. 


Covvpur  '235. 


3  B.  &  Adol. 
473. 


Bruce  v.  Bain- 
bridge,  2  Bro. 
&  Bing.  123. 
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Wilkinson  v.  Chapman,  the  testator  gave  all  his  real  estate,  lands, 
and  hereditaments  in  P.  to  his  daughter,  her  heirs  and  assigns, 
and  if  she  should  die  under  twenty-one,  he  gave  his  said  estate, 
lands,  and  hereditaments,  to  his  wife  for  life,  and  after  her 
decease  he  gave  the  said  estate,  lands,  and  hereditaments  unto 
the  children  of  S.  H.,  to  be  equally  divided  amongst  them  as 
tenants  in  common.  Lord  Gifi'ord,  jM.  R.  decided  that  the 
children  of  S.  H.  took  the  fee. 

33.  Similar  to  the  above  is  the  decision  of  the  Court  of  C.  B. 
in  the  later  case  of  Gall  v.  Esdaile,  overruling  the  decision  of 
Sir  John  Leach,  M.  R.  In  that  case,  the  devise  was  "  As  to  the 
rest  of  my  estate,  the  two  houses,  one  in  St.  John's  Lane  and 
the  other  in  Fogwell  Court,  in  Charter-house  Lane  ;  I  give  to  my 
wife  Mary  Mayer  for  life,  and  after  her  decease  that  in  St.  John's 
Lane,  to  ray  daughter  M.  M.,  the  other  between  ray  sons  John 
and  Joseph,  to  be  equally  divided ;  it  was  decided  that  the 
daughter  took  the  fee  in  the  house  in  St.  John's  Lane." 

34.  These  two  cases  last  stated  and  the  authorities  referred  to 
in  the  margin  are  distinguishable  from  Roe  v.  Blackett,  it  is 
presumed  from  the  circumstance,  that  in  the  latter  the  word 
estate  was  expressly  omitted  in  the  devise  over. 

35.  In  that  case  the  testator  devised  to  his  wife  all  freehold 
and  leasehold  houses,  lands,  and  tenements,  and  all  his  estate 
and  interest  therein  for  life,  and  after  her  decease,  he  devised  his 
said  messuages,  houses,  lands,  and  tenei/teuts,  to  A.  B.  and  C,  as 
tenants  in  common  ;  it  was  decided  that  the  latter  took  only 
estates  for  life. 

36.  In  some  measure  resembling  the  above  is  the  recent  case 
of  Doe  V.  Tucker,  where  the  testator  gave  and  bequeathed  his 
freehold  estate  called  P.,  to  his  wife  for  life,  after  her  death,  all 
the  above  bequeathed  lauds,  gauds,  and  challels,  to  his  sons 
Richard,  Thomas,  and  Robert,  share  and  share  alike  ;  the  Court 
of  K.  B.  held  the  sons  took  only  life  estates. 

37.  In  some  instances  the  operation  of  the  word  estate  has 
been  confined  by  the  context. 

38.  Thus  where  the  testator  gave  all  his  estates  in  H.  F.  and 
M.  to  his  nephew  G.  E.,and  other  estates  to  other  nephews,  and 
in  a  subsequent  part  of  the  will  expressed  his  intention  to  prevent 
waste  by  making  ins  nephews  tenants  for  life  only.] 
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39.  The   words  "  testamentary   estate"   will  also  pass  a  fee   Testamentary 

•    J-        •  •    i  estate. 

simple,  where  there  is  an  introductory  clause  indicatmg  an  inten-  Smitli  i;.  Coffin, 

.  -f.     oil    HlnrW  444 

tion  to  dispose  of  all  the  testator's  property,  [or  contams  a  gift  J^J^  „  ciiberti 
of  a  nominal  sum  to  the  heir.l  ?,F''°,V^  l^'""'^' 

40.  But  where  the  word  estate  is  used  only  for  the  purpose  j'.eifield. 
of  describing  the  local  situation  of  the  lands  devised,  it  will  not  -'"'"■  " 
have  the  effect  of  passing  an  estate  in   fee  simple,  as  will  be  ch.i3.ss.38& 

,  .  ,  ,  40.  &  note  a. 

shown  in  a  subsequent  chapter. 

41.  It  has  been  decided  in  a  late  case  that  the  words  "  all  my  All  my  real 
real  property"  will  carry  an  estate  in  fee  simple.  piopery. 

42.  A  copyholder  devised  his  estate  in  these  words :  "  I  do  NichoUs  v. 

,  .  .  ,  1  .       i  Butcher, 

will  and  bequeath   all   my  real    and    personal   property   to  my  isves.  193. 

■  f.    ,,  [See  also  Doe  I'. 

W"e.  Roper,  11  East, 

Sir  W.  Grant  said,  that  in   the  absence  of  direct  authorities  518. 

.  ,         J  Doe  V.  Lans;- 

upon  the  subject,  he  thought  the  testator  must  be  considered  to  lands,  14 lb. 

have  intended  to  pass  his  whole  interest,  as  he  did  not  see  how  pattison!^6lb. 

a  man  could  be  said  to  give  all  his  property,  unless  all  his  in-  ^J^;  ^'g  "J;^;^ 

terest  in  it   passed.     It  seemed  in  many  cases  that  the  judges  630.]' 

had  explained  the  meaning  of  the  word  estate,  by  saying  that  it 

imported  the  absolute  property. 

43.  [The  word  "  property"  is  of  the  same  import  as  "estate," 
and  although  it  is  sufficient  to  pass  the  fee,  yet  like  the  word  es- 
tate it  may  be  restricted  in  its  operation  by  the  context. 

44.  Thus  in  the  recent  case  of  Doe  v.  Clarke  the  word  pro-  i  Cro.  &  Mee. 
perty  was  construed  in   a   restricted  sense  in  reference  to  local 
situation  ;  the  testator  in  that  case  after  charging  such  part  of 

his  property  as  might  be  necessary  for  the  payment  of  his  debts, 
gave  to  his  brother  R.  C.  all  that  dwelling-house,  &c.  with  all 
lands  appertaining  to  the  same  lately  in  the  possession  of  G.  S., 
of  W.,  or  his  mortgagee,  the  said  properti/  lying  and  being  in 
the  township  of  W. ;  the  Court  of  Exchequer  held  that  R.  C. 
took  only  a  life  estate  in  the  premises  in  W.] 

45.  A  devise  of  all  a  person's  "  right,  title,  and  interest"  in  a  Right,  title, 

...  and  interest. 

house  will  pass  an  estate  in  fee  simple  m  it. 

46.  Thus  where  a  woman,  being  tenant  for  life  of  a  house,  Coler.Rawim- 

...  ,     ,  .         .       „       .       son,  3  Bro. 

with  the  remainder  in  tail  to  her  son,  and  the  reversion  in  tee  in  p^ri.  ca.  7. 

herself,  devised  all  her  right,  title,  and  interest  in  the  house  to 

her  son.     It  was  held  by  the  Court  of  K.  B.  contrary  to  the  l  Salk.  234. 

•'  •        1  1  •    V     [*^  ^^^  Sharp 

opinion  of  Holt,  that  the  son  took  an  estate  in  fee  simple,  which  ,..  sharp,  ubi 

sup.] 


Murray  I'.  Wise,       49.  A.  devised  50/.  to  his  heir  at  law,  and  then  gave  all  the 
264.  2  Vern'.     ^'^^t  and  residue  of  his  real  and  personal  estate  to  his  wife,     it 
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was  affirmed  by  the  House  of  Lords.  The  decision  was  however 
founded  on  the  circumstance  that  the  son  havini^  already  an  es- 
tate tail  in  the  house,  if  he  took  no  more  by  the  will  than  an 
estate  for  life,  he  had  really  nothing  given.  But  in  a  modern 
case  the  words,  all  his  "  part,  share  and  interest,"  were  held  to 
pass  a  fee.  (a) 

Andrew  v.  47.  A  person  devised  all  his  part,  share,  and  interest  of  and  in 

5  Term  u'.292.  th«J  estates  of  T.  C.  unto  his  sister  for  life  ;  and  from  and  after 
her  decease  he  gave  the  same  to  J.  S. 

Lord  Kenyon  held  that  these  words  passed  an  estate  in  fee 
to  J.  S. ;  and  said  there  was  no  doubt  but  that  the  word  interest 
would  pass  a  fee. 

All  the  rest  and       48,  The  words,  "  all  the  rest  and  residue  of  my  real  and  per- 

residue  oF  my  t    • 

estate.  sonal  estate,"  have  been,  in  most  cases,  deemed  suliicient  to  pass 

an  estate  in  fee  simple. (6) 
49.  A.  devised  50/.  to  h 
rest  and  residue  of  his  rei 

284  1  ^^°"'  ^^^^  decreed  that  tlie  wife  took  an  estate  in  fee  simple  in  the  real 
estate  of  the  testator. 

Tanner  j;.  Wise,  50.  A  will  was  made  thus:^ — "  As  to  all  my  temporal  estate 
with  which  it  has  pleased  God  to  bless  me,  I  dispose  of  the  same 
as  follows."     Then  there  were  several  bequests,  and  then  came 

ClifTe  r.  these  words  :  "  And  all  the  rest  of  my  estate,  goods,  and  chat- 

2  J,d.  Kaym.      tcls  whatsoever,  real  and  personal,  I  give  to  my  beloved  wife." 

rf"ves  s  10  1  ^<^j"^geclj  that  the  words  in  this  will  were  the  same  as  if  the 
testator  had  said,  '*  I  devise  the  rest  and  residue  of  my  temporal 
estate;  which  therefore  passed  a  fee  simple. 

12  Mod.  596.  5L  In  the  case  of  Shaw  v.  Bull,  Lord  Ch.  J.  Trevor  said, — 

"  In  the  construction  of  wills  generally,  the  words,  my  estate, 
the  residue  of  my  estate,  or  the  overplus  of  my  estate,  may  well 
pass  an  inheritance,  where  the  intent  is  apparent  to  pass  it. 
But  such  intent  to  carry  an  inheritance  by  such  words  jnust  be 
very  apparent,  and  necessary  to  be  drawn  from  the  words  <;f  the 
will,  and  circumstances  of  the  case ;  for  if  the  words  be  indif- 
ferent to  real  and  personal  estate,  or  may  be  applied  to  personal 

(a)  A  devise  of  "  my  share  of  the  B.  and  other  estates  at,  ficc."  (the  testatrix  being 
seised  of  an  undivided  5tli  of  the  estates  at  B.)  was  held  to  pass  a  fee.  Paris  v.  IMiller, 
5  M.  &  S.  408.— A'dte  to  former  edilion.    Also  5  T.  II.  292. 

(ft)  [But  may  be  qualified  by  the  wills  context,  see  Doe  i.  Ilurrell,  5  Bar.  & 
Aid.  18,1 
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alone,  there  the  heir  at  law  is  not  to  be  disinherited  by  the  im- 
plication  of  such  words,  or  by  any  implication  at  all,  but  what  is 
a  necessary  one." 

52.  A  testator,  taking  notice  of  a  jointure  he  had  made,  of  Ridout  r. 

Pavne 

one  moiety  of  an  estate,  upon  his  wife,  gave  her  the  other  ^^^^  R^p, 
moiety  for  life,  for  her  better  support  and  maintenance ;  ^  ^^^';  jj^j 
and  also  gave  her  a  house  and  parcel  of  land  for  her  life  ; 
then  he  gave  several  other  estates  to  his^  relations  for  life, 
remainder  in  tail,  remainder  in  fee;  and  then  devised  in  the 
following  words :  "  All  the  rest,  residue,  and  remainder  of  my 
goods  and  chattels,  and  personal  estate,  together  with  my  real 
estate  not  herein-before  devised,  bequeathed  or  disposed  of,  I 
give,  devise,  and  bequeath  to  my  wife." 

The  testator  had  an  advowson  and  wharf  which  were  not 
devised  at  all;  and  the  question  was,  whether  the  fee  of  the 
advowson  and  wharf,  and  the  reversion  of  the  particular  estate 
expressly  given  to  the  wife  for  her  life,  passed  to  her,  by  the  re- 
siduary clause. 

Lord  Hardwicke. — "  The  estates  not  mentioned  in  the  will 
clearly  pass  by  the  residuary  devise,  the  word  estate  importing 
a  fee,  and  therefore  the  fee  of  those  estates  is  well  devised  by 
the  residuary  clause.  As  to  the  parcels  devised  to  the  wife  for 
life,  I  am  also  of  opinion,  that  the  fee  of  the  reversion  passes  by 
the  residuary  clause  ;  and  that  the  fee  of  the  estates  particularly 
given  before  by  the  same  will  passes  by  these  words,  appears 
from  Allen,  28.,  2  Vent.  285.,  and  3  Mod.  228.  The  only 
question  then  is,  whether  there  be  any  particular  circumstances 
to  take  this  case  out  of  the  general  rule ;  and  two  things  have 
been  insisted  on,  viz.  the  recital  in  the  devise  of  the  moiety,  that 
the  testator  intended  no  more  than  a  provision  for  life  ;  but 
plainly  that  was  not  his  intent,  for  he  has  given  his  wife  his 
personal  estate,  not  for  life,  but  absolutely ;  and  it  is  as  clear 
that  the  real  estate  not  particularly  taken  notice  of,  passes  like- 
wise to  her  in  fee.  It  is  therefore  inferring  too  much  from  this 
recital,  that  he  meant  to  give  her  nothing  but  for  life,  since  he 
might  as  well  intend  to  give  her  the  absolute  property,  for  her 
better  maintenance.  The  second  thing  insisted  on  is,  that  here 
are  particular  devises  of  some  estates  to  the  wife,  and  that  the 
residuary  devise  being  to  the  same  person,  it  would  be  incon- 
sistent to  make  the  testator  give  her  the  same  estate,  first  for 
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Grayson  r. 

Atkinson, 

1  Wils.  R.  333. 


Fletclier  v, 
Smiton, 
2TermR.  656. 


Ildgan  V. 
Jackson,  ante, 
c.  10. 

Whatever  else 
1  have  not  dis- 
posed of. 

Hopewell  ( . 
Ackland, 
1  Salk.  23!). 
Com.  R.  164. 
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life,  then  absolutely  ;  the  general  run  of  authorities  being,  where 
the  devisee  for  life  and  the  residuary  devisee  are  not  the  same, 
but  (lifterent  persons.  But  1  think  this  will  not  avail :  it  is  too 
much  to  sav,  that  where  a  limited  interest  is  given  in  one  part 
of  the  will,  and  a  general  one  in  another,  tliat  the  devisee  must 
be  confined  to  the  particular  interest ;  though  I  will  not  say 
how  it  would  be  if  absolute  negative  words  were  used:  as,  for 
life  only.  The  law  supposes  that  a  man  may  vary  his  intent, 
even  wliile  he  is  writing  his  will,  which  frequently  happens. 
But  there  is  a  particular  argument  furnished  from  this  will,  in 
support  of  this  construction,  for  here  are  remainders  limited 
over  in  fee  of  other  estates  given  by  the  will,  which  shows  that 
where  the  inheritance  was  meant  to  be  absolutely  disposed  of, 
from  the  wife,  it  is  done  so  by  the  will ;  and  that  what  the 
testator  intended  to  give  his  heirs,  is  taken  by  way  of  exception 
out  of  the  inheritance." 

53.  A  person  begun  his  will  thus  :  "  As  to  all  my  temporal 
estate  wherewith  it  hath  pleased  God  to  bless  me,  I  give  and  de- 
vise the  same  as  follows."  Then  he  gave  several  legacies  to  A.,  and 
directed  him  to  sell  all  or  any  part  of  his  real  and  personal  estate, 
for  the  payment  of  his  debts  and  legacies  ;  and  concluded  his 
will  w'ith  this  residuary  devise:  "As  to  all  the  rest  of  my 
goods  and  chattels,  real  and  personal,  moveable  and  immoveable, 
as  houses,  gardens,  tenements,  my  share  in  the  copperas  works, 
&-C.,  I  give  to  the  said  A. ;  without  using  the  word  estate,  or  any 
words  of  limitation  whatever.  Lord  Hardwicke  doubted  at  first, 
but  was  afterwards  clearly  of  opinion,  as  the  testator  had  a  fee, 
that  A.  took  a  fee. 

54.  A  person  seised  of  shares  in  the  corn  market  of  the  city  of 
London,  devised  to  his  nephew  the  income  of  his  shares  in  the 
corn  market,  for  his  natural  life:  and  all  the  rest  of  his  estates, 
with  all  monies  in  the  stocks,  8vc.  to  be  divided  into  equal 
shares,  to  Eliz.  Snow  and  four  other  persons,  share  and  share 
alike.  It  was  resolved  that  the  last  clause  comprehended  the 
reversion  of  the  shares  in  the  corn  market,  and  carried  the  ab- 
solute inheritance  in  them  to  Eliz.  Snow  and  the  other  devisees. 

55.  The  words,  "  whatever  else  I  have  not  disponed  of,"  or  any 
other  words  of  a  similar  import,  will  pass  an  estate  in  fee  simple. 

56.  Thus  where  a  person  devised  his  manor  of  B.  to  A.  and 
his  heirs;  and    then  |)roceeded   tiius :  "Item,  I  devise  all  my 
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lands,  tenements,   and    hereditaments,  to  the  said  A.     Item,l  [See  also  vvilce 

'  '  V.  vVilce,  ubi 

devise  all  my  ooods  and   chattels,  money  and  debts,  and  what-  sup.  s.  23.] 

ever  else  I  have  not  before  disposed  of,  to  the  said  A.,  he  paying 

my  debts  and  legacies." 

Lord  Ch.  J.  Trevor  held,  that  under  the   concluding  clause, 

whatever  he  had  7iot  disposed  of,  an  estate  in  fee  passed. 

57.  The  word  "  remainder"  or  "  reversion,"  after  adisposition  Remainder  and 

r  ■       ,  ■,,  •      /■         •         1  reversion. 

of  a  particular  estate,  will  pass  an  estate  in  tee  simple. 

58.  A  person  devised  to  his  sister,  and  after  her  decease,  the  Norton -j.Ladd. 

^  -111  Lutw.  fo.755. 

whole  remainder  of  his  lands  to  his  brother,  if  he  survived  her. 

Adjudged,  that  these  words  could  not  extend  to  the  quantity  of 

the  land,  but  to  the  quantity  of  estate  in  the  land  ;  for  the  whole 

land   was  given  to   the  sister  for  life,  so  there  could  be  no  re- 

mainder  of  that ;  therefore  it  must  be  the  remainder  of  the  estate 

in  the  land,  and  by  consequence  a  fee  simple  passed. 

59.  A  person  devised  in  these  words  :  "  Also  I  give  to  my  son  Bailist-.  Gale, 

'  .        ,  2  Ves.  48. 

Charles  the  reversion  of  those  two  tenements  now  in  the  pos-  ]\js.  Uep. 

session  of  J.  C;  also  I  give  him  the  reversion  of  the  tenements 
my  sister  T.  now  lives  in,  after  her  decease." 

Lord  Hardwicke  said, — "  As  to  the  word  reversion,  I  am  also 
of  opinion  that  it  passes  the  whole  interest.     A  reversion  is  a 
right  of  having   the  estate  back  again  ;  and  1  think  that  ac- 
cording to  Norton  v.  Ladd,  where  the  devise  was  of  a  remainder.  Ante,  s.  58. 
this  is  a  good  devise  of  the  fee,   unless  there  had  been  words  to 
restrain  it.     How  can  the  testator  be  thought  to  have  given  but 
a  life  estate  herein  to  his  child,  when   possibly  the  life  of  the  Peitonr.lianks, 
particular  tenant  might  have  lasted  longer  than  that  of  the  child,  conJa"' 
and  so  the  child  have  taken   nothing  at  all?     This   proves  he 
meant  to  give  him  a  fee." 

60.  It  has  been  a  long-established  rule  in  the  construction  of  Uevise  on  con- 
wills,  that  if  a  person  devises  lands,  with  a  direction  tiiat  the  f ^i;;", ^^ Sy" 
devisee  shall  pay  a  gross  sum  out  of  it,  the  devisee  will  take  an   ,\i"^'- p;'l-,, 

r    ./        »  Coup.  K.  o41. 

estate  in  fee  simple,  without  any  other  words  ;  though  the  sum 
directed  to  be  paid  should  not  amount  even  to  a  year's  rent  of 
the  land.  This  construction  is  founded  on  the  principle  that  a 
devise  of  land  shall  in  all  cases  be  intended  for  the  benefit  of 
the  devisee ;  now  if  a  devisee  was  in  cases  of  this  kind  only  to 
take  an  estate  for  life,  he  might  die  before  he  received  from  the 
land  the  gross  sum  he  had  ]iaid,  and  consequently  be  a  loser  by 
the  devise. 
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61.  T.  W.  devised  copyhold  lands,  of  the  nature  of  borough 
Encjlish,  to  his  eldest  son  ;  payino-  40s.  to  each  of  his  brothers 
and  his  sisters.     Adjudged  tliat  he  took  a  fee. 

62.  A  testator  devised  lands  to  his  brother,  paying  to  one 
person  20s.,  and  to  others  small  sums,  amounting  to  45s.  in  all. 
The  land  was  of  the  value  of  3/.  i)er  annum.  Adjudged  that  the 
brother  took  an  estate  in  fee. 

63.  A  person  devised  all  his  estates  to  A.,  paying  40/.  a-piece 
to  his  sisters.  Adjudged  a  fee  simple.  And  it  appearing  that 
the  personal  estate  was  not  sufficient  to  satisfy  legacies,  it  must 
consequently  be  intended  his  real  estate.  Besides,  the  devisee 
was  not  executor,  and  therefore  it  could  not  be  intended  of  the 
personal  estate. 

64.  A.  by  his  will  devised  lands  to  B.,  and  then  bequeathed 
legacies  ;  and  gave  5/.  to  C,  and  directed  B.  to  pay  it,  but  gave 
him  two  years  for  that  purpose.  The  jury  found  the  land  to  be 
worth  fifty  shillings  a  year.  It  was  adjudged  that  B.  took  a  fee; 
for  the  devise  was  of  a  sum  in  gross,  and  debitum  in  praseiUi  sol- 
vendiim  in  J'utnro.  Besides,  it  was  a  sum  certain,  to  be  paid  to 
B.  at  all  events,  whether  the  land  yielded  full  five  pounds  or 
not,  and  so  not  like  the  cases  where  the  sum  devised  was  to  arise 
out  of  the  profits. 

65.  A  devise  of  lands,  charged  with  the  payment  of  debts  and 
legacies,  will,  for  the  same  reason,  pass  an  estate  in  fee  simple. 

66.  A  person  devised  to  his  brother  Richard  all  his  lands, 
tenements,  and  hereditaments,  and  whatever  else  he  had  in  the 
world,  and  made  him  executor,  desiring  him  to  pay  his  debts 
and  legacies.  Adjudged  on  a  special  verdict  that  the  devisee 
took  an  estate  in  fee. 

67.  A.  seised  in  fee  of  lands,  made  his  will,  and  gave  his 
cousin  B.  20/.,  to  be  paid  out  of  his  lands  within  one  year  :  and 
after  other  legacies,  he  gave  all  his  lands  to  Richard,  generally. 
Adjudged,  that  Richard  took  an  estate  in  fee. 

68.  A  will  was  made  in  these  words, — "  All  the  rest,  residue, 
and  remainder  of  my  messuages,  lands,  tenements,  heredita- 
ments, goods,  chattels,  and  personal  estate  whatsoever,  my  lega- 
cies and  funeral  expenses  being  thereout  paid  ;  1  give,  devise, 
and  bequeath  unto  my  sister  J.  D.  and  constitute  and  appoint 
her  my  executrix  and  residuary  legatee,  of  this  my  will." 

Lord  Kenyon  said,  that  the  first  words  alone  were  not  sufficient 
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in  law  to  carry  a  fee;  but  that  he  rehed  on  the  words  immediately 
following,  "  my  legacies  and  funeral  expenses  being  thereout 
paid,"  as  sufficient  for  that  purpose  :  for  the  fund  which  was  to 
answer  those  demands,  ought  to  be  as  ample  as  possible.  Those 
charges  extended  to,  and  were  to  be  taken  out  of,  the  property 
which  was  before  given  to  the  residuary  legatee  ;  and  if  that  de- 
vise did  not  comprise  the  whole  of  the  devisor's  estate,  the  in- 
terest as  well  as  the  land,  the  legacies  and  funeral  expenses 
might  not  be  paid,  (a) 

69.  A  person  devised  in  these  words, — "  I  give  and  bequeath  Doe  v.  Holmes, 

,,    «        .  8  'I'enn  11.  1. 

my  freehold  house  with  the  appurtenances,  &c.  and  all  turniture 
thereto  belonging,  to  E.  G.  whom  I  make  executrix  of  this  my 
last  will ;  she  paying  all  my  just  debts  and  funeral  expenses, 
and  legacies  before  mentioned,  twelve  months  after  my  death. 
I  likewise  leave  to  the  said  E.  G.  all  the  rest  and  residue  of  my 
personal  estate." 

The  Judge  before  whom  the  cause  was  tried  being  of  opinion 
that  the  devisee  took  a  fee,  by  reason  of  the  words,  *'  she  paying 
all  my  debts,"  nonsuited  the  plaintiff. 

On  a  motion  to  set  aside  that  nonsuit,  Lord  Kenyon  said  : — 
"  I  am  clearly  of  opinion  that  the  direction  given  at  the  trial 
was  perfectly  right.  In  cases  of  this  kind  the  question  has 
always  been,  whether  the  charge  is  to  be  paid  only  out  of  the 
rents  and  profits  of  the  estate,  or  whether  it  is  to  be  paid  by  the 
devisee  at  all  events  ;  in  the  former  case  the  devisee  only  takes 
an  estate  for  life,  but  in  the  latter  he  takes  a  fee,  otherwise  he 
might  be  a  loser  by  the  devise.     Here  the  devisee  is  bound  to 

(fl)  [The  authonly  of  the  case  of  Doe  v.  Richards  seems  to  be  considerably  shaken, 
if  not  overruled  by  the  much  litigated  case  of  Denn  v.  Mellor,  infra,  eh.  13.  s.  33.  be-  5  T.  R.  558. 
tvveen  which  and  the  above  case,  it  is  not  easy  to  discover  any  substantial  distinction. 
In  Doe  V.  Richards  the  charge  cannot  well  be  considered  as  thrown  upon  the  devisee, 
but  on  the  land.  INIacdonald,  C.  B.  in  Denn  i'.  IMellor,  considers  that  case  as  over- 
turning the  decision  of  Doe  v.  Richards ;  and  Lord  Ellenborough,  in  Doe  v.  Snelling, 
5  East,  93,  observes  "  the  doctrine  and  principle  of  the  case  of  Doe  v.  Richards  is  right, 
though  perhaps  the  words  to  which  it  was  applied,  will  hardly  sustain  the  application, 
as  was  considered  by  many  of  the  Judges,  on  the  decision  of  the  case  of  Denn  v.  JMellor, 
in  the  House  of  Lords.  That  was  a  devise  of  lands,  the  legacies  and  funeral  expenses 
being  thereout  paid  ;  and  those  words  were  holden  to  carry  the  fee,  being  considered  the 
same  as  if  the  devisor  had  said,  being  by  him,  (the  devisee,)  thereout  paid.  And  if 
those  words  had  been  added,  the  application  of  the  doctrine  would  unquestionably  have 
been  right."  See  also  2  New  Rep.  349,  per  Sir  James  Mansfield.  Doe  dem.  Thorn 
V.Phillips,  3  Bar.  &  Aid.  753.] 
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pay   the  debts  and  legacies  at  all  events  ;  and  the  charge  is 
thrown  on  her  in  respect  of  the  real  estate.     The  personalty  is 
given  to  her  by  the  next  clause  in  the  will." 

70.  A  person  devised  in  these  words, — "  All  the  rest  I  have  in 
the  world,  both  houses,  lands,  goods  and  chattels,  stock  in 
trade,  and  all  other  things  that  belong  or  may  belong  to  me,  I 
give  to  my  present  wife,  J.  P.,  my  executrix;  so  that  she  shall 
sell  my  stock  in  trade  and  household  goods,  and  if  these  will 
not  pay  the  debts,  she  shall  sell  tiext  the  house  of  fee  in  Pen- 
zance, and  not  Prospednick  ;  so  that  my  executrix  shall  pay  in 
good  time  all  lawful  debts." 

Lord  Ellenborough  said  it  vvas  clear  that  the  executrix  and 
residuary  legatee  took  a  fee  in  the  premises  in  question  ;  for  she 
was  charged  with  payment  of  all  the  debts,  and  she  had  the 
land  devised  to  her,  as  well  as  the  personal  estate,  all  in  the  same 
clause,  in  order  to  enable  her  to  satisfy  that  charge;  and  she 
could  not  have  less  than  a  fee  in  it,  because  she  was  empowered 
to  sell  it,  which  she  could  not  do  without  having  the  fee  :  as  to 
what  was  said  in  the  will  relative  to  the  sale  of  the  stock  in 
trade,  and  household  goods,  in  the  first  instance,  for  payment  of 
debts,  and  if  those  were  not  sufficient,  then  the  house  in  Pen- 
zance, that  was  merely  directory  to  her,  to  apply  the  personalty 
first  for  payment  of  debts,  before  the  realty,  which  was  no  more 
than  what  the  law  directs  in  the  common  case.  The  distinction 
turned  in  all  the  cases  on  this,  whether  the  debts,  Sec.  were 
merely  a  charge  on  the  estate  devised,  or  a  charge  on  the  devisee 
himself,  in  respect  of  such  estate  in  his  hands. 

Judgment,  that  the  devisee  took  an  estate  in  fee. 

71.  The  cases  where  the  payment  of  debts  and  legacies  is 
charged  on  the  estate  devised,  and  not  on  the  devisee,  will  be 
stated  in  the  thirteenth  chapter. 

72.  Where  lands  are  devised,  with  a  direction  that  the  devisee 
shall  make  a  perpetual  annual  payment  thereout,  the  devisee 
will  take  an  estate  in  fee  simple ;  for  otherwise  he  could  not 
fulfil  the  intention  of  the  testator. 

73.  A.  devised  lands  to  C.  a  younger  son,  and  willed  that  C. 
should  pay  annually  to  his  eldest  son  B.  and  his  heirs,  3/.  Re- 
solved that  this  was  an  estate  in  fee. 

74.  Lands  were  devised  to  L  and  S.  and  they  were  to  pay 
yearly  to  the  merchant  tailors  of  London,  61.  10s.     It  was  re- 
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solved  that  the  devisees  took  a  fee  simple,  by  reason  of  the  an- 
nual payment,  without  any  regard  to  the  greatness  or  small- 
ness  of  the  sum  :  as  the  charge  continued  for  ever,  the  estate 
must  continue  so  too,  for  without  the  estate  the  charge  could 
not  be. 

75.  A  person  devised  four  coats  to  four  boys  of  the  parish  of  Smith  v. 

-^  ,    ,  ,.  Tyndal, 

D.  for  ever,  and  all  his  lands,  tenements,  and  hereditaments,   2  Salk,  685. 
and  all  his  personal  estate  to  his  wife,  and  her  assigns.     Ad-  ^^  ^^'^'^'  ^^^* 
judged,  that  the  wife  had  a  fee  simple,  because  she  took  the 
lands  with  a  perpetual  charge. 

76.  A  devise  upon  condition  of  paying  an  annual  sum  to  a   Orforthehfe 

'  I     J  ^  Qf  a  thud  per- 

third  person,  during  the  life  of  such  third  person,  will  give  the  son. 
devisee  an  estate  in  fee  simple  ;  for  otherwise  the  annuity  might 
cease  before  the  death  of  the  person  to  whom  it  was  given. 

77.  A  person  devised  lands  to  A.  B.  conditionally  that  he  Leer. Stephens, 
should  allow   to  his  son  Nicholas,  meat,  drink,  &:c.  during  his 

natural  life.  It  was  argued  that  this  was  a  fee  simple;  for 
Nicholas  had  no  manner  of  provision  else;  it  was  plain  the 
testator  designed  the  maintenance  to  be  for  Nicholas's  life  ;  and 
not  that  when  A.  B.  should  die,  Nicholas  should  starve  ;  there- 
fore it  was  clear  that  A.  B.  must  have  a  larger  estate  than  for  his 
own  hfe,  for  otherwise,  instead  of  having  a  benefit  by  the  will, 
he  would  be  prejudiced  by  it,  if  he  should  perform  the  testator's 
will. 

Adjudged  that  A.  B.  took  an  estate  in  fee  simple. 

78.  A  person  devised  two  houses  to  his  son  Robert,  upon  con-  Reedr.Hatton, 

^  ,  .  .  , ,  .  ,  2  Mod.  25. 

dition   that  he  should  pay  unto  his  two  sisters  o/.  a-year,  witli  a 

clause  of  entry  for  non-payment. 

The  Court  was  of  opinion  that  a  legacy  or  devise  was  always 

for  the  benefit  of  the  party  ;  so  that  it  was  reasonable  to  make 

such  construction  of  the  will,  that  he  might  have  no  possibility 

of  a  loss  ;  for  if  there  was  a  devise  to  one,  upon  condition  that 

he  paid  a  sum  of  money,  if  there  was  a  possibility   of  a  loss, 

though   not  very  probable,  it  should   be  construed   a   fee  ;  and 

therefore   the  estate  in  this  case  being   limited  to  Robert,  and 

charged  with  payments  to  the  sisters,  during  their  lives,  plainly 

proved  the  intent  of  the  testator,  that  the  devisee  should  have 

an  estate  in  fee  simple.     Judgment  was  given  accordingly. 

79.  T.   Ives  devised  a  house  to  Clement  Boreham  for  his  life,  Baddeley  r. 

Leppingwell, 

pavino-  thereout  40s.  a-vear  to  Robert  Boreham,  the  testator's  3  Burr.  1533. 

^   -^      "^  •'  Wilmot,  223. 
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grandson  ;  and  gave  two  copyhold  tenements  to  Sarah  Boreham, 
she  paying  thereout  40s.  a  year  to  her  sister  Elizabeth. 

The  question  was,  what  estate  Sarah  Boreham  took.  It  was 
admitted  that  if  this  was  an  annuity  for  life  to  Elizabeth,  it 
would  make  it  a  devise  in  fee  to  Sarah  ;  and  as  this  could  not 
be  effectuated  without  construing  the  inheritance  to  be  given  to 
Sarah,  it  raised  a  violent  presumption  that  the  testator  intended 
her  an  estate  of  inheritance. 

The  Court  was  of  o])inion  that  Sarah  took  an  estate  in  fee. 
80.  A  person  having  a  copyhold  estate,  after  giving  several 
legacies,  gave  to  Mary  Ramsey  20s.  a  year  for  her  life,  to  be  paid 
by  his  executors.  lie  also  gave  to  his  kinsman  T.  AUin  all  his 
two  yard-lands,  with  his  house  and  homestead ;  and  all  the 
residue  and  remainder  of  his  goods,  chattels,  debts,  mortgages, 
leases  and  personal  estate,  he  gave  to  the  said  T.  Allin,  he  pay- 
ing his  debts,  legacies,  and  funeral  expences;  and  made  the  said 
Allin  executor.  The  question  was,  whether  the  devise  to 
T.  Allin  was  for  life  or  in  fee. 

Lord  Ch.  J.  De  Grey  said  he  thought  the  real  estate  devised 
to  Allin  was  in  fee  simple  ;  and  that  upon  two  grounds :  I.  By 
implication  ,•  not  indeed  a  necessary  implication,  strictly  speak- 
ino',  but  so  far  necessary  as  it  clearly  arose  from  the  reasonable 
construction  of  the  will.  The  annuity  was  given  to  Mary 
Ramsey  for  her  natural  life,  to  be  paid  by  his  executor;  which 
being  of  an  uncertain  duration,  must  have  an  estate  in  fee  to 
support  it.  II.  All  the  several  devises  to  Allin  followed  each 
other  immediately,  and  must  therefore  be  construed  as  one 
clause;  so  that  the  payment  of  debts  and  legacies  was  charged 
on  the  real,  as  well  as  the  personal  estate.  The  other  Judges 
concurred. 

81.  A  testator  began  thus — ''As  touching  all  such  temporal 
estate,"  &c.  and  then  devised  a  house  to  his  grandson,  paying 
yearly  and  every  year  out  of  the  said  dwelling-house,  the  sum  of 
15s.  to  his  grand-daughter. 

Lord  Kenyon. — "  Though  the  general  introductory  words  used 
in  this  will  would  have  some  effect  in  the  construction  of  the 
subsequent  devises,  as  was  said  by  Lord  Talbot  in  a  case  before 
him  ;  they  would  not  of  themselves  carry  a  fee.  But  it  has  been 
very  properly  admitted,  that  the  words,  paying  yearly  and  every 
year,  are  sufficient  for  that  purpose.     That  annuity  was  intended 
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to  continue  during  the  grand -daughter's  life,  though  it  is  not  so 
expressly  mentioned  ,•  and  therefore  of  necessity  the  grandson 
must  take  an  estate  in  fee."     Judgment  was  given  accordingly. 

82.  The  following  case  was   sent  out  of  Chancery   for  the   Andrew  r. 

1      •       1     Southouse, 

opinion   of   the    Court   of  King's    Bench.      A   person   devised  5  Term  R.  292. 

certain  estates  to  her  sister  for  life,  and  after  her  decease,  she  Compton', 

gave  the  same  to  E.  Southouse,  charged  with  the  payment  of  an  ^  ^^^t,  267.] 
annuity  of  20/.  to  J.  T.  for  and   during  the  term  of  his  natural 
life,  (a) 

The  Court  certified  that  E.  Southouse  took  an  estate  in  fee.  infra,  c.  13. 

[see  Jenkins  V. 
And  Lord  Kenyon  observed,  that  the  determination  in  Ansley  v.   Jenkins, 

Chapman,  was  founded  on  more  limited    grounds   than  those 

adopted  in  modern  times. 

83.  Where  lands  are  devised,  with  a  direction  that  the 
devisee  shall  pay  an  annual  sum  out  of  the  rents  and  profits  of 
the  lands,  the  devisee  will  only  take  an  estate  for  life.  The 
cases  on  this  point  will  be  stated  in  the  thirteenth  chapter. 

84.  It  has  been  resolved  in  some  modern  cases,  that  a  devise   A  devise,  with  a 

.  limitation  over. 

generally,  with  a  limitation  over,  if  the  devisee  dies  under  age, 

or   without  issue,  will  give  the  first  devisee  an   estate  in  fee 

simple. 

85.  A  person  made  her  will,  beginning  as  follows  :  "As  to  Froginorton «. 

•  o  c  ^        Holyday, 

my  worldly  affairs   and  estates,  &c.  I  do  dispose  thereof  in   3  Burr.  1618. 
manner  following."     She  then  gave  to  her  son  J.   H.  a  certain    ^q^^  ' 
house  ;    and  if    the   said  J.  H.  should   happen   to   die  in   his 
minority,  or  before  he  came  to  age,  then  she  gave  the  said  house 
to  her  three  daughters. 

Lord  Mansfield  said,  the  devise  over,  if  the  son  should  die 
under  twenty-one,  to  the  three  daughters,  showed  the  intention  of 
the  testatrix  to  give  a  fee  ;  for  if  he  lived  to  twenty-one  he  might 
then  dispose  of  it  himself;  if  he  died  before,  he  could  not,  and 
then  she  disposed  of  it.  If  the  son  was  barely  to  take  an  estate 
for  life,  the  time  of  his  death  must  be  immaterial  to  the  devise 
over;  but  limiting  it  over  only  upon  the  contingency  of  his 
dying  in  his  minority,  showed  that  she  intended  to  give  him  an 
absolute  estate  in  fee,  which  he  might  dispose  of,  if  he  came 

(a)  [In  this  case  the  Judges  seem  to  have  considered  the  charge  upon  the  devisee  ; 
otherwise  it  would  seem  to  have  fallen  within  the  principle  of  Doe  v.  Clarke,  2  Bos.  & 
P.  New  Rep.  343.  See  Roe  v.  Daw,  3  M.  &  Sel.  525.  Bayley,  J.  seems  to  have 
taken  this  view  of  the  case  of  Andrew  v.  Southouse.] 

q2 
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of  age  ;  and  unless  he  lived  to  be  of  age,  when  he  might  dispose 
of  it,  she  meant  it  should  go  to  her  daughters. 
Doer.Cundall,       ^Q.  A  person  devised  to  the  two  children  of  his  brother,  when 
Doe  I.'  they  attained  the  age  of  twenty-one  years  ;  but  if  either  of  them 

Coleman.  should  die   under  the   said  aoe  of  twenty-one  years,  then  the 

6  Price,  1/9.  '^  j  j 

The  cases  tliere  survivor  should  be  heir  to  the  other. 

cited,  [also Doe         ^  ,       ,  ,  ^       ■  r  .\  ^■  xi     i. 

t).  Nicholls,  It  was  resolved,  on  the  authority  ot  the  precedmg  case,  that 

336 1        '^^^'     ^'^^  devisees  took  estates  in  fee. 

Toovey)'.  87.  Upon   a  case  sent  from  the   Rolls  for  the  opinion  of  the 

lOEa'st  460.     Court  of  King's  Bench,  the  facts  were: — a  person   devised   to 

certain  of  her  grandchildren,  as  tenants  in  common ;  but  in  case 

of  the  death   of  either  of  them,  under  age,  and  without  leaving 

any  issue,  the  share  of  tlie  person  so  dying  to  go  to  the  survivor. 

It  was  certified  that  the  grandchildren  took  a  fee. 

Devise  to  trus-         88.  Where   lands   are  devised  to  trustees,  for  the  purpose  of 

posesTequirint^    performing  any  trusts  which   require  the  absolute   property   of 

^^^^'    1,- ,,       them,  an  estate  in  fee  simple  will  pass  to  the  trustees,  without 

Doe  V.  \\  illan,  r  i 

2B.&Ald. 84.  any   words  of  limitation;  for  there   is  no  difference  between  a 
devise  to  a  person  in   fee  simple,  and  a  devise  to  a  person  upon 
trusts  which  require  an  estate  in  fee  simple. 
Gibson  V.  89.   A.   person  gave  all  and   singular  his  freehold,  leasehold, 

i^Ves?s'485.  copyhold,  and  also  his  personal  estate,  of  what  kind  soever,  to 
trustees  and  their  executors,  administrators,  and  assigns,  in  trust 
to  and  for  several  uses,  to  pay  several  annuities,  sums,  and 
legacies,  by  and  out  of  the  produce  of  the  personal  estate ;  if 
that  should  happen  to  be  deficient,  then  to  pay  the  same  by  and 
out  of  the  rents,  issues,  and  profits  arising  by  the  real  estate. 

One  of  the  questions  in  this  case  was,  whether  the  trustees 
took  an  estate  in  fee  under  the  devise. 

Lord  Hardwicke  was  of  opinion,  that  the  inheritance  passed 

to  the  trustees,  and  said  it  had  often  been  determined,  that  in  a 

devise  to  trustees,  it  was  not  necessary  the  word  heirs  should  be 

inserted,  to  carry  the  fee  at  law  ;  for  if  the  purposes  of  the  trust 

could  not  be  satisfied  without  having  a  fee,  courts  of  law  would 

V\\.i%.  R.  7.        SO  construe  it ;  as  in   Shaw  v.  Weigh,  and  several  other  cases. 

Here  were  purposes  to  be  answered  which  by   possibility,  and 

that  was  sufficient,  could  not  be  answered  without  the  trustees 

[Trent,  i;.  having  a  fee,  viz.  the  paying  of  several  annuities  and  large  pecu- 

7  East"97.1       niary  legacies,  if  the  personal  estate  was  deficient,  which  would 

probably  be  the  case  ;  then  how  was  the  rest  to  be  raised,  barely 
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by  the  rents  and  profits  ;  it  must  be  so,  if  it  was  a  chattel  interest, 
for  then  it  could  not  be  taken  out  of  the  estate  by  anticipation  ; 
but  that  could  not  be  in  this  case,  for  if  the  pecuniary  legacies 
were  not  paid  out  of  the  personal,  the  real  must  be  sold  to  satisfy 
them  ;  for  several  of  them  were  to  be  paid  within  a  year  after 
the  testator's  death,  and  could  not  therefore  be  paid  by  annual 
perception.  This  then  was  a  purpose  which  it  was  impossible 
*  )  serve,  unless  the  trustees  had  the  inheritance;  for  if  they 
were  to  sell  a  fee,  they  must  have  a  fee. 

90.  G.  B.  devised  several  sums  of  3/.  a  year,  some  for  life,  and  Gates  r.  Cooke, 
some  in  fee  ;  and  added,  that  these  legacies  were  to  be  faithfidly  [Doe  v. 
paid  by  his  trustee  J.  C.  every  year.     He  also  left  to  his  trustee  47°^,  39.' 
and  executor  5/.  to  build  a  tomb  for  him,  he  and  his  heirs  always  Anthony  v. 

'  •        llees,  2   Lrom. 

to  see  that  it  was   kept  in  order,  and  appointed  the  said  J.  C.  &  Jerv.  75.] 

his  s^  executor  and  trustee.  The  Court  was  of  opinion,  that  all 

the  estate  of  the  testator  passed  to  the  trustee  in  fee  ;  because 

the  intention  was  clear,  that  he  meant  to  devise  his  real  estate  Doe  v.  Gillard, 

,        ,  .    ,      ,  5  Barn.  &  Aid. 

in  trust;  and  there  were  trusts  to  be  executed,  which  the  trustee  785. 

could  not  effectuate,  without  having  an  estate  in  fee  devised  to 

him;  for  there  were  annuities  in  fee  charged  on  the  real  estate, 

and  the  estate  must  be  co-extensive  with  the  charges. 

91.  In   commentino-  on  the  case  of  Vick  v.  Edwards,  Mr.  Tit.  16.  c.  8. 

_  ,  1       "  ,       ,.  II  1  1     r  .1  Fearne  Rem. 

rearne  observes,  that  the  first  vi'ords  alone  would,  trom  the  na-  eth  edit.  357. 

ture  of  the  trust,  have  carried  the  fee  to  the  trustees.    The  latter 

words  did  not  give  it  from  them  ;  which  indeed  would  have  been 

an  express  negative  upon  the  constructive  operation  of  the  first. 

But  their  effect  was  included  in  that  of  a  devise  to  the  trustees 

and  their  heirs,  inasmuch  as  they  expressly  direct  the  fee  to  the 

same  person  as  such   a  complete   limitation  would  ultimately 

carry  it  to,  viz.  the  survivor  of  the  trustees. 

92.  In  the  case  of  chattels  real,  that  is,  terms  for  years,  a  ge-  What  words 

1      •  •       p     1  -11  11     I  1   •  PI  P"*^*  ^''^  whole 

neral  gut  ot  them  will  pass  all  the  estate  and  interest  ot  the  tes-  interest  in  a 
tator,  without  any  additional  words,  chattel. 

93.  The  termor  of  a  messuage  for  forty  years,  devised   the  Fenton  v. 
messuage  by  his  will,  without  any  words  of  limitation.     It  was  s^uyer,  307.b. 
resolved  that  the  entire  term  passed,  for  the  devisee  could  not 

have  any  estate  in  the  house,  at  will,  or  for  term  of  life,  or  for  the 
term  of  any  years,  or  a  year,  therefore  the  whole  term  passed. 

94.  A  disposition  of  a  term  for  years  to  a  person  and  the  heirs  xit.  8.  c.  2. 
of  his  body,  is  a  disposal  of  the  entire  interest  in  the  terra  ;  for 
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a  term  cannot  be  entailed.  But  a  devise  over  of  a  term,  after  a 
prior  disposition  of  it  to  a  person  for  life,  is  good  by  way  of  ex- 
ecutory devise;  of  which  an  account  will  be  given  in  a  subse- 
quent chapter. 

95.  It  is  said  by  Lord  Parker,  that  a  devise  of  a  term  to  one 
for  a  day,  or  an  hour,  is  a  devise  of  the  whole  term,  if  the  limita- 
tion over  is  void,  and  it  appear  at  the  same  time  that  the  whole 
is  intended  to  be  disposed  of  from  the  executors.  But  if  such 
an  intention  does  not  appear,  then  it  has  been  held  that  a  limi- 
tation of  a  term  to  one  for  life,  does  not  vest  the  whole  so  abso- 
lutely in  him,  as  to  be  at  his  disposal;  but  leaves  a  possibility, 
viz.  upon  the  death  of  the  devisee  within  the  term,  of  reverter 
in  the  executors  of  the  testator. 

96.  A.  being  possessed  of  a  term  for  ninety-nine  years,  devised 
it  to  B.  for  life,  remainder  to  C.  for  life,  and  so  on  to  five  others, 
successively  for  life.  It  was  resolved,  that  after  the  death  of  the 
seven  persons  to  whom  the  term  was  devised  for  life,  it  should 
revert  to  the  executor  of  the  testator. 

97.  [Where,  by  deed  or  will,  the  trust  of  a  term  in  gross  is  to 
pay  the  rents  and  profits  to  the  cestui  que  trust  generaUij,  (i.e. 
without  words  of  limitation  or  restriction),  the  cestui  que  trust 
will  be  entitled  to  the  absolute  interest  in  such  term  in  gross. 
Yet  it  is  otherwise,  where  a  term  is  by  such  grant  or  devise 
carved  out  of  the  inheritance  ;  in  which  case  the  cestui  que  trust 
will  only  be  entitled  to  a  life  interest,  and  subject  thereto,  the 
term  will  attend  in  trust  for  the  owner  of  the  inheritance.] 
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CHAP.   XII. 

Construction — What  Woi-ds  create  an  Estate  Tail. 

Sect.     1.  No  Technical   Words  ncces-      Sect.  27.  The  Words  Issue,   Children, 


sary. 
7.  The  Word  Heirs  qualified  by 

subsequent  Words. 
20.  Or  by  a  Remainder  over  to  a 
collateral  Heir, 


Sfc. 
32.  An  Estate  Tail  may  arise  by 

Implication. 
46.  A  Devise  for  Life  may  he  en- 

larsred  into  an  Estate  Tail. 


Section  1. 
As  lands  may  be  devised  in  fee   simple,  without  any  of  those  No  technical 

word 
sary. 


technical  words  which  are  required  in  deeds;  so  may  they  be 


devised  in  tail;  for  any  words  that  indicate  the  testator's  in- 
tent to  restrain  the  descent  of  the  estate  given  to  the  lineal 
descendants  of  the  devisee,  will  only  pass  an  estate  tail.     Thus  i  Inst.  9  b. 

.    .  .         .  1  Vent.  228. 

a  devise  to  a   person,  et  semini  suo,  or  to  a  man  and  his  wife, 

et  haredi  de  corpore,  et  mii  haredi  tantiim  gives  an  estate  tail. 

2.  It  was  agreed   by  the  Judges  of  the  Court  of  K.  B.  in  36  Cro.  Eliz.  314. 
Eliz.,  that  a  devise  to  one  and  the  heir  of  liis  body,  was  an  estate 

tail,  and  should  go  to  all  the  heirs  of  his  body ;  for  heir  was 
nomen  col/ectivum,  and  one  can  have  but  one  heir  at  one  time ; 
and  this  should  go  from  heir  to  heir. 

3.  It  has  been  stated  that  a  limitation  in  a  deed  to  a  person  Tit.32.c.  21. 
and  his  heirs  male,  creates  an  estate  in  fee  simple ;  but  in  a  will 

those  words  will  create  an  estate  tail. 

4.  A  person  devised  to  his  eldest  son,  all  tliat  his  farm  called  Baker  v.  Wall, 
D.,  to  him  and  his  heirs  males  forever.  Resolved,  that  tl)e  eldest  |85.'    ^^'"' 
son  took  an  estate  in  tail  male ;  for   the  law  would  supply  the 

words  of  his  body. 

5.  Where  an  estate  is  expressly  devised  to  a  person  and  the 
heirs  of  his  body,  no  charge  on  such  estate  will  enlarge  it  to  an 
estate  in  fee  simple. 

6.  A   person  devised    a   messuage    and    lands  to  her    eldest  Doe  v.  Fyldc, 
daughter  Alice,  and  the  heirs  of  her  body  lawfully  to  be  begotten     °"^' 
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i'ov  ever;  remainder  to  her  other  daughters  in  the  same  manner, 
charged  and  cliargeable  with  the  full  sum  of  nine  score  pounds, 
to  be  levied  and  raised  out  of  the  first  clear  annual  profits  ol  the 
said  messuao-es,  &,c.  And  that  her  executors  should  stand 
possessed  of  the  said  messuage  for  so  long  a  time  as  until  they 
should  raise  the  said  sum ;  and  to  and  for  the  benefit  of  her 
daughters  A.  M.  and  I.  (to  whom  she  had  given  the  money) 
until  the  same  should  be  paid  by  her  eldest  daughter  Alice  or 
her  heirs,  and  from  and  after  the  raising  thereof  by  Alice,  or 
her  heirs,  it  was  her  will  that  she  and  her  heirs  should  enjoy  the 
said  messuages,  &.c.  for  ever. 

It  was  resolved,  that  as  the  words  of  the  devise  created  an 
estate  tail;  the  charge  on  the  lands,  and  the  subsequent  use  ot 
the  words,  "  heirs  of  Alice,"  should  be  construed  to  refer  to  the 
special  designation  of  heirs  to  whom  the  estate  was  devised  at 
the  beginning  of  the  will  ;  and  therefore  that  Alice  took  only  an 
estate  tail.  And  Lord  Mansfield  observed,  that  there  never  was 
an   instance  of  an  estate  in  fee  raised  by  implication  from  the 

Denn  v.  circuuistauce  of  a  charge  being  made  by  the  devisor,  where  an 

Shenton,  infra,   g^press  estate  for  life,  or  in  tail,  was  given  ;  and  here  it  was  an 
Denn  v.  aiaiei,         t  7  ^  o  ' 

infra.  eslate  tail,  with  several  remainders  over. 

The  word  lieirs       7.  Although  a  devise  to  a  person  and  his  heirs  gives  him  an 

iq'uSwordt'  estate  in  fee  simple  ;  yet  if  the  word  heirs  be  qualified  by  any 
subsequent  words,  which  show  the  intention  of  the  testator  to 
restrain  it  to  the  heirs  of  the  body  of  the  devisee  ;  the  devise  will, 
in  that  case,  only  create  an  estate  tail. 

Church  V.  g^  There  is  a  case  in  Moore,  in  which  it  was  held  that  a  de- 

Wyat,  .      ,      .  .     ^ 

Woo.  637.  vise  to  an   unborn   person  et  /laredibus  sias  legitime  ptvcreatis, 

Nanfan  v.  created  an  estate  tail.     And  in  a  modern  case  sent  out  of  Chan- 

Le^h, 

7  Taunt.  35.       eery,  where  there  was  a  devise  to  a  person  and  his  heirs,  lawfully 

beo-otten,  for  ever,  the  Court  of  C.  P.  certified  that  the  devisee 
took  an  estate  tail ;  though  it  was  urged  that  the  words  laiofully 
heffolten  were  surplusage,  and  equally  applicable  to  collateral  as 
to  lineal  heirs.  It  is  however  observable,  that  the  testator  had 
in  another  part  of  his  will  devised  to  a  person  and  to  his  heirs 
for  ever;  so  that  the  variation  of  the  phrase  imj)orted  a  va- 
riation of  intent,  which  may  have  been  the  ground  of  the  certi- 
ficate. 
Browne  v.  9.  W.   B.  devised   all   his  lands  to  John   his  son,  and   his 

Cro'^j'a  290.     ^eirs ;  and  if  he  died  without  issue,  he  devised  his  lands  in  R. 
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to  M.  his  nephew  in  fee  ;  and  his  lands  in  H.  to  II.  his  nephew   Doer.  Ellis, 
in  fee. 

It  was  resolved,  that  the  first  limitation  to  John  was  the 
same  as  if  it  had  been  to  him  and  the  heirs  of  his  body,  and 
no  fee. 

10.  W.  G.  devised  lands  to  his  wife  for  life,  and   after  her  Button  r. 
death,  to  John  his  eldest  son,  and  to  his  heirs;  upon  condition   Cro. Ja.427. 
that  he,  as  soon  as  the  land  should  come  to  him  in  possession, 

should  grant  to  Stephen  his  second  son,  and  his  heirs,  an  annual 
rent  of  4/.  out  of  tlie  said  tenements ;  and  that  if  the  said  John 
died  without  heirs  of  his  body,  the  land  should  remain  to  the  said 
Stephen  and  the  heirs  of  his  body.  The  first  question  was, 
whether  John  had  an  estate  in  fee  by  the  devise  ;  which  being  to 
him  and  his  heirs,  upon  condition  that  he  should  grant  a  rent  to 
Stephen  and  his  heirs,  it  was  said  the  intent  was  shown  that  he 
should  have  a  fee,  for  otherwise  he  could  not  legally  grant  such 
a  rent,  to  have  continuance  after  his  death. 

It  was  however  resolved  to  be  an  estate  tail ;  for  beng  limited, 
that  if  he  died  without  issue,  then  it  should  be  to  Stephen  and 
the  heirs  of  his  body  ;  that  showed  what  heirs  of  John  were  in- 
tended, viz.  heirs  of  his  body.  But  yet,  by  the  limitation  of  the 
will,  he  was  to  make  a  grant  of  the  rent,  which  being  by  ap- 
pointment of  the  donor,  it  was  not  coufra  formam  doiiationis,  but 
stood  with  the  gift,  and  should  bind  the  issue  in  tail. 

11.  W.  Hydes  having  two  sons,  Thomas  and  Francis,  devised   Chadockv. 
all  his  lands  to  his  wife  for  life,  and  after  her  decease,  then  he  c^q  ja.  695. 
devised  his  lands  in  B.  to  Thomas  his  son  and  his  heirs  for  ever, 

and  his  lands  in  E.  L.  to  Francis  his  son  and  his  heirs  for  ever; 
adding  the  following  words,  "  Item,  I  will  that  the  survivor  of 
them  shall  be  heir  to  the  other,  if  either  of  them  die  without 
issue." 

It  was  resolved,  that  this  was  an  estate  tail ;  and  that  although 
the  first  part  of  the  will  gave  a  fee,  the  second  part  corrected  it, 
and  made  it  but  an  estate  tail. 

12.  A  person  2ave  and  devised  all  his  freehold  messuage,  &c.  Brice  r.  Smith, 

•^  =■  .  1-  ■  ,         1       WillesR.l. 

to  his  son  P.  B.  and  his  hens  for  ever,  on  condition  that  he  Com.  11.538. 

should  pay  his  son  W.  B.  30/.  ;  and  devised  estates  to  his  other 

sons  in  the  same  manner.     Then  followed  this  clause :  ''Item, 

my  will  and  mind  is,  that  in  case  any  of  my  said  children  unto 

whom  I  have  bequeathed  any  of  my  real  estates,  shall  die  with- 
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out  issue,  then  I  give  the  estate  of  him  or  them  so  dying,  unto 
his  or  their  right  heirs  for  ever." 

Lord  Ch.  J.  Willes  delivered  the  opinion  of  the  Court,  and 
said  the  question  was,  whether  P.  B.  the  devisee  took  an  estate 
in  fee  or  in  tail ;  and  this  was  divided  into  two  questions  : 
I.  Whether  he  would  have  had  an  estate  tail  in  case  the  remain- 
der had  been  devised  over  to  a  stranger.  II.  Whether  devising 
it  over  to  the  right  heirs  of  the  person  so  dying  without  issue, 
made  any  difference. 
[Romilly  r.  As  for  the  first  question,  it  could  not  be  doubted,  after  so 

eSu.  274-5.]  n^any  solenm  determinations,  that  if  a  man  devised  an  estate  to 
A.  and  his  heirs,  and  afterwards  in  his  will  gave  his  estate  to 
another,  in  case  A.  died  without  issue,  the  subsequent  words  re- 
duced A.'s  estate  only  to  an  estate  tail ;  and  restrained  the  ge- 
neral word  heirs  to  signify  only  heirs  of  the  body  ;  and  this  was 
founded  upon  these  known  rules,  that  the  intention  of  the  testa- 
tor shall  always  take  place  in  the  construction  of  wills,  so  far  as 
it  can  be  collected  from  the  will  itself,  if  it  be  not  contrary  to  the 
•  rules  of  law  ;  and  that  the  priority  or  posteriority  of  words  in  a 
will  was  not  at  all  regarded,  but  that  the  whole  will  must  be 
taken  tooether,  to  find  out  tlie  intent  of  the  testator. 

11.  But  this  distinction  was  relied  on,  that  though  it  would 
have  this  construction  in  case  tlie  remainder  had  been  devised 
over  to  a  stranger,  it  would  be  otherwise  in  the  present  case,  be- 
cause the  remainder  was  devised  over  to  the  heirs  of  the  person 
so  dying  without  issue.  This  distinction,  though  it  seemed  at 
first  to  be  of  some  weight,  when  considered,  made  no  difference, 
either  in  reason  or  in  law.  Even  in  grants,  where  words  were 
construed  much  stricter  than  in  cases  of  wills,  if  there  were 
words  that  created  an  estate  tail,  the  grantee  would  have  an  es- 
tate tail,  though  the  next  remainder  was  limited  to  liis  right 
heirs;  and  nothing  was  more  common  in  settlements  than  to 
limit  an  estate  to  a  man  and  the  heirs  of  his  body,  remainder  to 
his  right  heirs;  and  for  this  plain  reason,  to  prevent  his  disin- 
heriting his  issue,  except  by  some  solemn  act  done  in  his  life- 
time. 

The  Court  was  unanimously  of  opinion,  that  the  devisee  took 
an  estate  tail. 

13.  It  is  observed  by  Mr.  Durnford,  in  a  note  to  this  case, 
that  bv  tlie  words,  die  wilhout  issue,  the  devisor  must  have  meant 
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dying  without  heirs  of  the  body,  or  without  heirs  generally. 
But  to  suppose  that  he  used  tliose  words  in  the  latter  sense, 
would  be  to  suppose  that  he  intended  to  devise  the  lands  to  his 
son  P.  B.  and  his  heirs  for  ever,  and  if  he  die  without  such 
heirs,  then  to  the  same  heirs.  There  seemed  therefore  less  doubt 
in  such  a  case  respecting  the  devisor's  intention,  than  in  the  or- 
dinary case  of  a  limitation  over  to  a  stranger,  after  a  dying  with- 
out issue  by  the  first  taker,  (a) 

14.  J.  Leslie  devised  lands  to  the  use  of  his  eldest  son  John,  l'^^^^^^^^ 

and  his  heirs  forever;  and  failing  issue  of  his  said  son  John,  3Bro.  Pari. 

1    1  •     1     •       r  Ca.  154. 

then  to  the  use  of  his  second  son  James,  and  his  hens  tor  ever ; 
and  faihng  issue  of  that  son,  then  to  the  use  of  his  third  son 
George,  and  his  heirs  for  ever ;  and  failing  issue  of  that  son,  then 
to  the  use  of  every  other  son  that  he  should  have,  and  their  heirs 
for  ever  ;  and  failing  his  issue  male,  then  to  the  use  of  his  issue 
female  and  their  heirs  for  ever.  It  was  determined  by  the  House 
of  Lords,  on  an  appeal  from  the  Court  of  Exchequer  in  Ireland, 
that  according  to  the  intention  of  the  testator,  his  sons  took  suc- 
cessively estates  in  tail  male  ;  and  that  upon  the  death  of  the  Preston  v. 
eldest  son,  leaving  only  a  daughter,  the  second  son  took  in  the  ^y^jg^^  ^^  ^q^^ 
order  of  succession. 

15.  A  will  was  as  follows:  "  I  give  to  ray  grandson  Samuel  ^^^^^^^^ 
all  my  meadow,  8cc.,  to  hold  unto  the  said  Samuel  and  the  heirs  Cowp.  410. 
of  his  body  lawfully  begotten,  and  their  heirs  for  ever;  charge- 
able with  the  payment  of  8/.  a  year  to  my  niece,  &c.     But  in 

case  the  said  Samuel  shall  die  without  leaving  issue  of  his  body, 

then  I  give  the  said  meadow,  &c.  unto  my  nephew  W.  G."     The 

question  was,  whether  Samuel  took  an  estate  in  fee,  or  an  estate 

tail.     It  was  contended  that  the  testator  meant  the  issue  of 

Samuel  should  take  an  estate  in  fee ;  and  that  the  devise  over 

was  in  the  event  of  Samuel's  dying  without  issue  living  at  the  Doe  v. 

time  of  his  death,  by  which  means  it  would  be  an  executory  infra,  c.  17. 

devise. 

Lord  Mansfield  said,  the  question  was,  whether  the  grandson 
took  an  estate  tail,  or  an  estate  in  fee.  That  the  devise  was  to 
Samuel  and  the  heirs  of  his  body,  and  their  heirs  for  ever ;  but 
the  words,  their  heirs  for  ever,  were  qualified  by  the  subsequent 
words,  in  case  he  shall  die  without  leaving  issue,  which  clearly 

(a)  [But  the  construction  is  the  same  in  cither  case,  wliether^the  limitation  over  be 
to  a  stranger,  or  to  one  who  might  be  the  heir. — Doe  v.  Ellis,  9_East,  382.] 
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showed  it  to  be  an  estate  tail ;  and  then  the  testator  gave  it  over 
to  the  lessor  of  the  plaintifl".     It  was  too  clear  to  admit  of  a  doubt. 
Judgment  that  Samuel  took  an  estate  tail. 
Roe  r.  Avis,  16.  I.  Beech  devised  to  his  wife  for  life,  and  after  her  decease 

^""  *  '  to  be  equally  divided  between  his  four  children,  H.  I.  E.  and 
S„  and  to  each  of  them  and  their  heirs  for  ever,  share  and 
share  alike ;  and  in  case  they  should  be  minded  and  agree 
among  themselves  to  sell  the  said  estate,  then  every  one  of  his 
said  children  should  have  their  equal  shares  of  monies,  from 
thence  arising  ;  but  if  they  consented  and  agreed  to  keep  the 
estate  whole  together,  then  and  in  such  case  all  the  rents, 
issues,  and  profits  thereof,  from  time  to  time,  as  they  should 
become  due  and  payable,  should  be  equally  paid  and  divided 
between  his  four  children,  and  to  the  several  and  respective 
heirs  of  them,  on  their  bodies  lawfully  begotten,  share  and  share 
alike. 

The  Court  said,  that  the  children  of  I.  Beech  took  only 
estates  tail  in  the  respective  fourths  :  for  though  it  was  given  to 
them  and  their  heirs,  and  they  had  also  a  power  of  selling  the 
estate,  by  the  former  part  of  the  devise;  yet  the  subsequent 
words,  to  the  several  and  respective  heirs  of  them  on  their  bodies 
lawfully  begotten,  restrained  the  operation  of  the  former  words, 
and  reduced  the  estate  devised  to  an  estate  tail. 
Doe  «.  Rivers,  17.  W.  F.  by  will,  after  confirming  his  settlement,  by  which 
one  part  of  the  estate  was  limited  to  his  wife  for  life,  devised 
the  rest  of  the  premises  to  his  daughter  and  only  child  Mary,  on 
her  attaining  twenty-one,  and  to  her  heirs  :  and  as  to  that  part 
which  was  settled  on  his  wife  he  devised  the  same  to  his  said 
daughter,  after  the  death  of  his  widow.  In  case  the  widow 
should  die  before  the  daughter  attained  twenty-one  ;  then  he 
willed  that  both  parts  of  the  estate  should  go  immediately  to  his 
daughter,  and  her  heirs  for  ever  ;  but  he  willed  that  his  wife 
should  hold  and  enjoy  both  parts  until  his  daughter  should  at- 
tain the  age  of  twenty-one  ;  and  in  case  his  daughter  should  die 
without  issue,  then  he  empowered  her  to  dispose  of  the  whole  by 
will,  or  any  other  instrument  in  writing,  and  for  want  of  such 
issue  and  direction,  8cc.  then  that  the  same  should  descend  and 
go  to  his  own  right  heirs. 

The  Court  was  of  opinion,  that  the  daughter  took  only  an 
estate  tail. 


7  Term  R.27(j. 
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18.  A  person  devised  to  her  son  Richard,  and  her  daughter  Doe  v. 

...    Wichelo 

Elizabeth,  and  their  heirs  for  ever.     Provided  tliat  if  her  said  e  Term  R.  211. 
son  and  dauo-hter  should  both  have  issue,  then  both  their  divi-  [Kt  vide  Tenny 
dends  aforesaid  were  to  go  to  the  issue  of  their  own  bodies  :  but  12  East,  253.] 
if  but  one  of  tliem  sliould  liave  issue,  then   the  premises  should 
oo   to    that    issue,   whether    it    were    the    cliild  of   her   son    or  Piersonv. 
daughter  aforesaid:  but  if  they  both  died  without  issue  of  their  5  Ka>,t,'548. 
bodies,  then  immediately  to  the  right  heir  at  law,  and  his  heirs 
for  ever. 

The  Court  resolved  that  the  devisees  took  an  estate  tail. 

19.  There  are  several  cases  in  which  words  introducing  re- 
mainders over,  after  a  limitation  to  heirs,  do  not  abridge  or  qualify 
the  extent  of  the  word   heirs;  of  which  an  account  has  been 

(riven  in  a  former  title.  ^'**  ^^-  ^'  ^' 

20.  In  consequence  of  the  principle  that  there  can  be  no  re-  Orbyare- 

^  !•  •        1  1  I  •  mainder  over  to 

raainder  limited  after  an  estate  in  fee   simple;  where  there  is  a  a  collateral 

devise  to  a  person  and  his  heirs,  and  if  he  dies  without  heirs,    ^"^'    , 

.  .  Fearne  s  Ex. 

remainder  to  a  stranger,  the   remainder  is    void.     But   where  Dev. 466.ed.8. 
lands  are  devised  to  a  person  and  his  heirs,  with  a  remainder  Att.-Gen. 

V.  Gill, 

to  a  collateral  heir  of  the  first  devisee,  the  word  heirs  will  be  con-  2  P.  vVms.369. 

strued  to  mean  heirs  of  the  body,  and  the  first  devisee  will  take 

only  an  estate  tail ;  because  the  devise  over  to  the  collateral  heir  [I^oe  v.  Bluck, 
•^  •111*'  Taunt.  484.] 

plainly  denotes  that  the  testator  only  meant  to  give  the  lands  to 

the  lineal  descendants  of  the  first  devisee ;  for  the  first  devisee 

could  not  die  without  heirs,  as  long  as  the  collateral  heir,  or  any 

of  his  lineal  descendants  were  existing. 

21.  Thus  where  a  person  devised  his  houses  in  London   to  vvebbr. 
Francis  his  son,  after  the  death  of  his   wife;  and   if  his  three  cro"j.^4l5. 
dauohters  or  either  of  them  should  overlive  their  mother,  and 
Francis  their  brother  and  his  heirs,  then  they  to  enjoy  the  same 

houses  for  term  of  their  lives.  The  principal  question  was, 
whether  Francis  the  son  had  a  fee,  or  a  fee  tail,  by  the  will,  in 
reo-ard  the  limitation  was,  if  his  sisters  survived  him  and  his 
heirs. 

The  Court  resolved  he  had  but  a  fee  tail;  for  heirs  in  this 
place  was  intended  heirs  of  his  body;  because  the  limitation 
being  to  his  sisters,  it  was  necessarily  to  be  intended  that  it  was, 
if  he  should  die  without  issue  of  his  body,  for  they  were  his 
heirs  collateral ;  and  therefore  there  was  a  difference  where  a 
devise  was  to  one  and  his  heirs,  and  if  he  died  without  heirs, 
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that  it  should  remain  over,  it  was  void,  as  19  Hen.  8.  pi.  9. ; 
yet  when  a  devise  was  to  one  and  his  heirs,  and  if  he  died 
without  heir,  it  should  be  to  his  next  brother,  there  was  an 
apparent  intention  what  heirs  he  intended;  and  the  intention 
being  collected  from  the  will,  the  law  would  adjudge  ac- 
cordingly. 

22.  A  testator  devised  lands  to  his  wife  for  life,  remainder 
to  Henry  his  son  for  life,  remainder  to  his  son  George  and  his 
heirs  for  ever,  and  if  he  died  without  heirs,  then  to  his  two 
daughters.  The  question  was,  whether  George  took  a  fee 
simple,  or  only  an  estate  tail.  And  the  case  of  Webb  v.  Hearing 
was  cited,  to  prove  that  where  a  devise  is  to  one  and  his  heirs, 
remainder  over  to  another,  who  is,  or  may  be  the  devisee's  heir 
at  law,  such  limitation  shall  be  good  ;  and  the  first  limitation 
construed  an  entail,  and  not  a  fee,  in  order  to  let  in  the  re- 
mainder-man ;  but  where  the  second  limitation  is  to  a  stranger, 
it  is  merely  void,  and  the  first  limitation  is  a  fee  simple. 

Lord  Talbot  said,  George  took  an  estate  tail.  The  difference 
■which  had  been  taken  was  right;  and  the  reason  of  it  was,  that 
in  the  latter  case  there  was  no  intent  appearing  to  make  these 
words  carry  any  other  sense  than  what  they  imported  at  law ; 
but  in  the  former  it  was  impossible  that  the  devisee  should  die 
without  an  heir,  while  the  remainder-man  or  his  issue  continued  ; 
and  therefore  the  generality  of  the  word  heirs  should  be  re- 
strained to  heirs  of  the  body ;  bince  the  testator  could  not  but 
know  that  the  devisee  could  not  die  without  an  heir,  while  the 
remainder-man  or  any  of  his  issue  continued. 

23.  The  rule  is  the  same  where  the  remainder  is  limited  to 
the  heirs  of  the  testator  himself,  if  such  heirs  must  also  be  heirs 
to  the  first  devisee. 

24.  A  person  having  issue  three  sons,  John,  Francis,  and 
William,  devised  his  lands  to  Francis  and  his  heirs ;  and  for  de- 
fault of  the  heirs  of  Francis,  to  the  heirs  of  the  devisor. 

Lord  Holt  said,  that  although  the  devise  to  the  heirs  of  the 
devisor,  passed  no  estate  to  the  eldest  son,  who  took  the  re- 
version by  descent,  and  not  the  remainder  by  purchase,  yet  it 
was  sufficient  to  show  the  intent  of  the  devisor,  that  the  words 
of  the  devise,  *'  to  Francis  and  his  heirs,  and  for  want  of  such 
heirs,"  meant  heirs  of  his  body.  And  as  the  devisor  said  that 
liis  own  rio-ht  heirs  should  take  after  the  death  of  Francis  without 
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heirs,  although  the  devisor's  heir  took  nothing  by  this  devise,  for 
he  took  by  descent,  yet  it  appeared  that  the  testator  intended, 
that  when  Francis  was  dead  without  issue,  the  eldest  son  should 
take ;  and  the  word  heirs  could  not  have  any  other  construction 
but  issue,  because  he  could  not  die  without  an  heir  as  long  as  the 
testator  had  an  heir. 

25.  T.  G.  devised  an  estate  to  his  grandson,  for  and  during  l\rorc;an  v. 

1-1  I  •         ■    1  i  1  1        /•   1    (jiiffiths, 

his  natural  life;  and  after  his  decease,  to  his  right  and  lawlul  Cowp.  234. 
heirs  and  assio-ns  for  ever  ;  and  for  want  of  such  lawful  heirs,  Lewisr. 

.  Waters 

he  gave  the  same  to  another  grandson,  his  heirs  and  assigns  for  q  East,'336. 
ever. 

The  Court  of  K.  B.  certified  to  the  Court  of  Chancery  that 
the  grandson  took  an  estate  tail. 

26.  But  where  a  devise  was  to  a  person  and  his  heirs,  and  if  Tilbury  v. 
he  died  without  heirs,  remainder  to  his  half-brother;  the  devise  3Atk.6l7. 
was  held  by  Lord  liardwicke  to  pass  a  fee  ;  this  being  in  fact  a  ^^-  '^^^^^-  ^^ 
devise  over  to  a  stranger,  as  the  law  considers  him  ;  because  he 

could  not  inherit  from  his  brother. 

27.  Where  lands  are  devised  to  A.  and  his  issue,  or  to  A.  and  The  words. 

--_-- ; _  issue,  children, 

his  children,  A.  having  no  children  at  the  time,  he  will  take  an  &c. 

estate  tail :  because  it  is  clearly  the  intention  of  the  testator  not  Wild's  case, 

— — r.-      ',  ...  ,        ,  ,  ,       6  Rep.  16. 

to  give  A.  an  estate  for  life  only,  but  that  his  children  should  be  i  Ve„t.  229. 
benefited  by  the  devise  ;  and  they  cannot  take  as  immediate  Frank  v. 
devisees,  not  being  in  existence  at  the  death   of  the  testator ;  3^p""j^  543. 
nor    can   they    take    by    way   of   remainder,   the   devise    being  [^^^^'-J^^y^^' 

•'  J  J  4B.&Adol. 

immediate.  43.] 

28.  Mr.  Viner,  the  author  of  the  Abridgment,  devised  certain  Un.  of  Oxford 
premises  to  Doctor  Clifton,  and  the  issue  of  his  body  lawfully  I'^den^^iva. 
begotten,  living  at  his  death,  and  for  want  of  such  issue,  to  the 
University  of  Oxford. 

Lord  Keeper  Henley — '*  This  is  the  plainest  case  I  ever  saw  in 
my  life.  The  issue  cannot  take  by  present  devise,  as  joint  te- 
nants with  the  defendant.  They  are  not  to  take  by  remainder, 
but  by  descent,  all  the  posterity  are  intended  to  take;  it  cannot 
therefore  be  a  contingent  remainder,  but  it  is  clearly  an  estate 
tail." 

29.  E.  Wharton  devised  all  the  rest  and  residue  of  his  estate,  wharton  v. 
as  well  real  as  personal,  to  his  nephew  A.  Wliarlon^  and  his  sons  .,  '^i^^J^k^'R, 
in  tail  male,  and   for  want   of  such  issue  in  tail  male,  to  his  3°.^^;^^  j^  373^ 
brother  J.  Wharton  and  his  sons  in   tail  male,  and  on  failure  of 
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such  issue,  to  his  own  right  heirs.  Neither  A.  nor  J.  Wharton 
liad  any  issue  at  tiie  lime  of  making  the  said  will,  or  at  the 
death  of  the  testator.     A.  Wharton  died  without  issue. 

This    case    was    sent  from    the    Court  of  Chancery,  for  the 
oijiniou  of  tlie  Court  of  C.  B.,  and  the  certificate  was,  that  J. 
Wharton  took  an  estate  in  tail  male  in  the  premises. 
Daviet'.  30.  C.  Stevens  being  seised  in  fee  of  the  lands  in  question, 

DouK?32i.  devised  the  same  in  the  following  manner: — "  I  also  give  and 
devise  to  my  son  William  Stevens,  when  he  shall  accomplish 
the  full  age  of  twenty-one  years,  the  fee  simple  and  inheritance 
of  Lower  Shelton,  to  him  and  his  child  or  children  for  ever. 
But  if  my  son  W.  S.  should  happen  to  die  before  he  should  ac- 
complish the  full  age  of  twenty-one;  then  I  give  and  bequeath 
the  fee  simple  and  inheritance  of  Lower  Shelton  to  my  wife  for 
ever." 

Lord  Mansfield  said,  if  the  testator  had  used  the  words,  all 
his  estate,  inheritance,  or,  for  ever  ;  and  had  stopped  there,  the 
fee  simple  would  have  passed  ;  but  the  words  child  or  children 
were  to  the  full  as  restrictive  as  if  he  had  said,  and  if  my  son 
[Doe  I -Brad-  die  without  heiis  of  his  body.  The  words  of  the  will  gave  the 
399.403-4.]'  son  an  estate  tail,  for  there  were  no  children  born  at  the  time, 
to  take  an  immediate  estate  by  purchase  :  the  meaning  was  the 
same  as  if  the  expression  had  been  to  William  and  his  heirs, 
that  is  to  say,  his  children  or  his  issue.  The  words,  for  ever, 
made  no  difference,  for  William's  issue  might  last  for  ever. 
Wood  (1. Baron,  3|.  The  Master  of  the  Rolls  directed  the  following  case  to  be 
made  for  the  opinion  of  the  Court  of  K.  B.  T.  Lowe  devised  to 
his  daughter  Anne,  all  his  estate  and  effects,  real  and  personal, 
and  added  these  words, — "  who  shall  hold  and  enjoy  the  same 
as  a  place  of  inheritance,  to  her  and  her  children,  or  her  issue 
for  ever.  And  if  it  should  so  happen  that  my  daughter  Anne 
should  die  leaving  no  child  or  children,  or  if  it  so  happen  that 
my  daughter  Anne's  children  should  die  without  issue,"  then  he 
directed  his  estates  to  be  sold. 

The  Court  certified  that  Anne  took  an  estate  tail. 
An  estate  tail  32.  An  estate  tail  may  be  created  in  a  will  by  mere   implica- 

hif^caUon         ^^°"'  without  any  express  words  of  devise.     As  were  S.  A.  had 
Newton  r.  issue  three  sons,  B.,  C,  and  D.; — B.  died,  leaving  his   wife 

Moo"^Il.'"l27.  ensient;  S.  A.  devised  to  the  child  his  son's  wife  then  went  with, 
20/.  yearly,  and  if  his  son  C.  died  before  he  had  any  issue  of  his 
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body,  so  that  his  land  descended  to  D.  before  he  came  to  twenty 
one  years,  then  his  executors  should  occupy  it  till  D.  was  twenty- 
one  years  of  age.     It  was  held  that  C.  took  an  estate  tail  by  im- 
plication, as  well  by  thewords  -  "  If  he  die  before  he  has  issue," 
as  if  it  had  been,  "  If  he  die  without  issue." 

33.  One  Counden  devised  as  follows: — "As  touching  all  my  Counden«. 

(Icrkc 

lands  in  T.,  &c.  whereof  I  now  stand  seised,  which  of  rigiit  will,  Hob.  29. 
and  ray  only  intent  and  meaning  is,  shall  descend  and  come  unto 
John  Counden  my  son,  after  ray  decease,  this  is  my  will."  And 
then  appoints  that  certain  persons  should  receive  the  profits  of 
them  till  his  son  came  to  twenty-four  years,  and  then  they  to 
make  an  account  and  satisfy  him.  Then  adds  this  clause, — 
"  Provided  always,  that-if  my  son  John  shall  happen  to  decease 
without  issue  of  his  body,  then  I  will  all  and  singular  my  said 
lands,  8cc.  shall  go  unto  the  right  heirs  males  and  posterity  of 
my  name  for  ever."  It  was  held  that  John  Counden  took  an 
estate  tail. 

34.  R.  W.  having  two  sons,  Richard  the  elder,  and  William  Walter  v. 
the  younger,  devised  in  these  words  : — "  It  is  my  will,  that  if  Com.'R.  372. 
Richard  my  son  shall  happen  to  die,  and  leave  no  issue  of  his  ^^"^g^J'^g^r"' 
body  lawfully  begotten,  that  then  and  in  that  case,  and  not  other- 
wise, after  the  death  of  the  said  Richard  my  son,  I  give  and  be- 
queath all  my  lands  of  inheritance  in  L.  unto  the  said  WiUiam 

ray  son,  to  have  and  to  hold  the  same,  after  the  death  of  the  said 
Richard,  to  him  and  his  heirs."  Adjudged  by  Baron  Price,  that 
Richard  took  an  estate  tail  by  implication. 

35.  I.  G.  having  two  sons,  Richard  and  John,  devised  all  his  Goodridge  v. 

°  .  Goodridge, 

lands  to  his  wife  for  life,  and  then  proceeded  in  these  words, —  7  Mod.  453. 
"  And  my  will  is,  that  if  my  son  Richard  do  happen  to  die  with- 
out heirs,  then  my  son  John  shall  enjoy  my  lands,"     Resolved, 
that  Richard  took  an  estate  tail  by  implication. 

36.  A  person  having  issue  a  son,  B.,  who  was  his  heir  ap-  Gardiner  i>. 
parent,  and  two  daughters,  devised  in   these   words: — "  If  it  i  lb.  Eq.  197. 
happen  my  son  B.  and  my  two  daughters  to  die  without  issue 

of  their  bodies  lawfully  begotten,  then  all  my  lands  shall  be  and 
remain  to  my  nephew  D.  and  his  heirs  for  ever." 

It  was  held,  I.  That  no  express  estate  was  by  this  will  given 
to  his  children.  II.  Nor  any  estate  by  implication;  because 
then  it  must  either  be  a  joint  estate  for  life,  with  several  inhe- 
ritances in  tail,  or  several  estates  tail  in  succession  one  after 

VOL.    VI.  u 
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another.     The  last  it  could  not  be,  because  it  was  uncertain 

wliicli  should  take  first,  which  next ;  and  the  first  it  should  not 

be,  because  the  heir  at  law   is  not  to  be  disinherited   without  a 

necessary  implication,  whicli   in  this  case  there  was  not ;  for  it 

was  only  a  designation  or  appoii.traent  of  the  time  when  the 

land  should  come  to  the  nephew. 

Turkei'.  37.  It  was  resolved  in  1  &  2  Eliz.  that  a  devise  to  A.  and  the 

2  Dyer,  171.  a.  heirs  male  of  his  body,  and  if  he  chance  to  die  without  heirs  of 

1  Vent.  230.      his  body,  remainder  over,  only  created   an  estate   in  tail  male; 

because  an  implication  shall  not  controul  an  express  limitation. 

38.  A  devise  to  a  person  generally,  without  any  words  of  limi- 
tation, wJiich  of  itself  would  create  no  more  than  an  estate  for 
life,  may  be  enlarged  by  implication  into  an  estate  tail. 
Sonday's  case,  39.  M.  Sonday  devised  a  house  to  Margaret  his  wife  for  life, 
and  after  her  decease,  his  son  William  to  have  it ;  and  if  his  son 
William  married,  and  had  by  his  wife  any  male  issue,  lawfully 
begotten  of  his  body,  then  his  son  to  have  it ;  if  he  had  no  male 
issue  lawfully  begotten  of  his  body,  then  his  son  Samuel  to  have 
the  house.  And  added  a  clause,  that  if  any  of  his  sons  or  their 
heirs  male,  issue  of  their  bodies,  went  about  to  alien  or  mort- 
gage the  house,  then  the  next  heir  to  enter. 

It  was  resolved  that  an  estate  tail  male  was  created,  for  three 

reasons.     I.  Because   the   testator  says,  "  If  he  hath  no  issue 

male,  his  next  son  to  have  it,"  which  was  as  much   as  to  say, 

"  if  William  dies  without  issue  male,"  which  words  were  suflicient 

to  create  an  estate  tail  in  him.     II.  The  last  clause,  "  if  any  of 

his  sons  or  their  heirs  male,  issue  of  their  bodies,  go  about,"  &c. 

III.  The  thing  prohibited  proved  it,  for  if  the  sons  only  took  an 

estate  for  life,  this  restraint  would  have  been  idle. 

King  r.  40.  A  person  devised  to  his  three  daughters,  to  be   equally 

Cro!  Ja.  448.      divided  ;  and  if  any  of  them  died  before  the  other,  then  the  one 

to  be  the  other's  heir,  equally  to  be  divided  ;  and  if  his   three 

daughters  died  without  issue,  then  he  willed  it  to  two  strangers. 

Adjudged  that  the  daughters  took  estates  tail. 

Robinson  r.  41.  A  person  devised  land  to  his  wife  for  life,  and  after  to  his 

iIloTl'.Ab.837-  son,  and  if  his  son  died  without  issue,  having  no  son,  that  another 

should  have  it.     Adjudged  that  the  son  took  an  estate  tail. 
Blaxton  v.  42.  A  man  having  issue  two  sons,  devised  all  his  land  to  his 

s^Mnd.  123.       eldest  son,  and  if  he  died   without  heirs  male,  then  to  his  other 
son  in  like  manner. 
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The  Court  said,  it  was  plain  the  word  body,  which  properly 
created  an  estate  tail,  was  left  out ;  but  the  intent  of  the  testator 
might  be  collected  out  of  his  will,  that  he  designed  an  estate 
tail,  for  without  this  devise,  it  would  have  gone  to  his  second 
son,  if  the  first  had  died  without  issue.  It  was  therefore  an  estate 
tail. 

43.  R.Johnson  beino  seised  in  fee  of  a  copvhold  estate,  de-   i  lope  r.  Taylor, 
vised  to  J.  W.  his  house  in  the  Brook  and  30/.  ;  and  to  W.  T., 

his  sister's  son,  a  house  with  the  ground  and  outhouses  thereto 
belonging ;  and  declared  his  will  and  meaning  to  be,  that  if 
either  of  the  persons  before  named  died  without  issue  lawfully 
begotten,  then  the  said  legacy  should  be  divided  equally  between 
them  that  were  left  alive.  Adjudged  that  W.  T.  took  an  estate  tail. 

44.  A  person  devised   to  the  three  sons  of  C.  D.  successively  Evans ». 

in  tail  male,  remainder  to  every  son  and  sons  of  the  said  C.  D.  3Bm.  1570 
which  should  be  begotten  on  the  body  of  Sarah  his  wife;  and 
for  want  of  such  issue  to  W.  H.  Sec;  with  a  proviso  that  the 
first  devisee  and  others  to  whom  the  estate  w^as  devised  and  his 
and  their  descendants  should,  when  in  possession,  take  the  sur- 
name and  arms  of  the  testator. 

The  Court  resolved,  that  the  after-born  sons  took  several 
estates  in  tail  male,  in  succession  ;  as  the  words,  for  want  of  such 
issue,  must  be  construed,  for  want  of  heirs  male  of  the  body ; 
and  that  this  was  the  true  construction. 

45.  A  person  devised  in  these  words :  "  I  give  and  bequeath  Denn  v.  Slater, 
all  my  copyhold   lands  to  my  nephew  Isaac  Slater;  but  if  the 

aforesaid  Isaac  Slater  shall  die  without  male  heir,  then  my  will 
is,  that  my  nephew  John  Slater  shall  enter  upon  and  enjoy  the 
said  copyhold  lands,  his  heirs  or  assigns  forever:  provided  the 
aforesaid  Isaac  Slater  paid  to  his  wife  Elizabeth  the  sum  of  8/. 
a  year  during  her  life,  with  a  power  of  entry  to  the  wife  if  the 
annuity  was  not  paid." 

It  was  contended  that  Isaac  took  a  fee  by  reason  of  the 
annuity. 

Lord  Kenyon  said  it  was  clear,  from  all  the  cases  on  the  sub- 
ject, that  Isaac  took  only  an  estate  tail.  He  cited  the  case  of 
Blaxton  v.  Stone,  and  Burley's  case,  43  Eliz.  stated  by  Lord 
Hale  in  1  Vent.  230  ;  which  was  a  devise  to  A.  for  life,  remain- 
der to  the  next  heir  male  ;  for  default  of  such  heir  male,  then  to 
remain.     Adjudged  an  estate  tail. 

R  2 
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Doeu.  Fyldes,          Willi  legaid  to  ihc  Other  question,  the  law  was  very  accurately 

A ntc  s  o» 

'  "  stated  by  Lord  Mansfield  in  the  case  in  Cowper,  where  an  estate 

was  piven  oenerallv,  without  adding;  words  which  would  create 
a  fee,  or  an  estate  tail,  and  it  was  charged  with  the  payment  of 
annuities  ;  the  devisee  took  a   fee  ;  but  that  was  not  the  case 
where  an  estate  tail  was  given  to  the  devisee. 
A  ilcvise  for  life       46.  An  cxpress  devise  to  a  person  for  life  may  be  enlarged  by 

mav  1)6  enlaig-  •         i-       ^-  •    *  .    , 

fd  into  an  estate   Subsequent  words,   or  by  a  necessary  miplication,  into  an  estate 

'■"'•  tail ;  for   where  an  estate  is  devised  to  a  person  for  life,  with  a 

devise  over,  which  is  not  to  take   effect  while  there  is  any  issue 

of  the  devisee  for  life,  if  there  be  no  words  in  the  will  under 

which  the  issue  can  take  as  purchasers,  the  courts,  in  order  to 

carry  the  manifest  general  intent  of  the  testator  into  effect,  have 

disregarded   the  particular  intent,  and  by  enlarging  the  estate 

devised  for  life  into  an  estate  tail,  have  let  in  all  the  issue  of  the 

first  devisee. 

Langiey  v.  47.  Lands  were  devised  to  A.  for  life,  without  waste,  with  a 

1  p!  Win's.  759.   powcr  to  make  a  jointure  ;  remainder  to  his  first,  second,  and  so 

I'"'"-  ^■^-  to  his  sixth  son,  and  no   further  ;  after  which  followed  these 

8  Mod.  250.  '  .  .' 

words,  "  if  A.  should  die  without  issue  male  of  his  body,  then  to 

B.  in  fee." 

This  case  having  been  sent  out  of  Chancery  to  the  Court  of 

C.  B.,  it  was  resolved  there,  that  there  being  no  limitation  be- 
yond the  sixth  son,  and  for  that  there  might  be  a  seventh,  who 
was  not  intended  to  be  excluded,  therefore  to  let  in  the  seventh 
and  subsequent  sons  to  take,  but  still  to  take  as  issue  and  heirs 
of  the  body  of  A.  in  tail  by  descent,  and  not  by  purchase,  the 
Court  held  the  words,  *'  in  case  A.  should  die  without  issue 
male  of  his  body,"  did  in  a  will  make  an  estate  tail. 

Att.-Gen.t).  48.  J.  Sutton  devised  a  house  to  his  nephew  Thomas  Sutton 

1  "p'^Wms. 754.  for  and  during  the  term  of  his  natural  life,  and  after  his  death, 
to  the  first  son  or  issue  male  of  his  body,  lawfully  begotten,  and 
to  the  heirs  male  of  the  body  of  such  first  son  ;  and  for  default 
of  such  issue,  to  the  second  son  or  issue  male  of  the  body  of  the 
said  Thomas,  lawfully  to  be  begotten  for  ever.  And  from  and 
immediately  after  the  death  of  the  testator's  wife,  and  of  his  said 
nephew  Thomas  Sutton,  without  issue  male  of  his  body,  or  after 
the  death  of  such  issue  male,  he  devised  all  the  said  premises  to 
trustees  for  charitable  purposes. 
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It  was  resolved  by  the  Court  of  Exchequer,  that  Thomas  Sut- 
ton took  an  estate  tail  by  implication. 

On  an  appeal  to  the  House  of  Lords  it  was  insisted  on  behalf  ;J  Bi-o.  Pari. 
of  the  appellants,  that  it  was  most  manifestly  the  intention  of  the 
testator,  that  his  nephew  Thomas  Sutton,  who  was  not  his  heir 
at  law,  should  have  no  greater  estate  than  for  his  life  only  ;  and 
accordingly  the  estate  was  expressly  limited  to  him  for  and 
during  the  term  of  his  natural  life,  with  remainders  to  his  sons  as 
purchasers.  That  it  could  not  be  pretended  there  were  any 
words  in  the  will  which  in  a  deed  could  possibly  have  created  an 
estate  tail  in  Thomas  Sutton :  if  therefore  any  such  estate  was 
created,  it  must  be  by  implication,  or  presumption  of  the  testa- 
tor's intention,  and  not  by  the  legal  import  or  construction  of  the 
words  themselves;  but  that  such  an  implication  was  directly 
contrary  to  the  express  declaration  of  the  testator  in  almost  every 
branch  of  his  will,  as  well  as  destructive  of  the  charities  which 
he  intended  to  establish. 

On  the  other  side  it  was  argued,  that  under  the  testator's 
will,  Thomas  Sutton  took  an  estate  tail  by  implication,  the  re- 
mainder beino-  after  his  death  without  issue  male.  As  to  the 
objection  that  the  limitation  after  his  death,  without  issue  male 
of  his  body,  was  to  be  understood,  such  issue  male  as  was  men- 
tioned in  the  will,  viz.  his  first  and  second  sons ;  it  was  answered 
that  all  the  issue  male  which  Thomas  Sutton  might  possibly 
have,  viz.  his  third,  fourth,  and  every  other  son  and  sons,  not 
being  expressly  provided  for  by  the  will,  the  limitation  after  his 
death  without  issue  male,  raised  the  same  estate  to  him  by  im- 
plication, as  if  it  had  been  limited  to  him  and  his  issue  male,  in 
express  words. 

The  decree  of  the  Court  of  Exchequer  was  affirmed. 

49.  On  a  trial  at  the  great  sessions  for  the  county  of  Flint,  Spanow  v. 

ri_ji*j    Shaw, 

the  jury  found  a  special  verdict,  that  i.  Ravenscroft  had  devised  3  Bro.  Pari. 

lands  to  trustees  and  the  survivor  of  tliem,  in  trust  for  his  sisters  ^^-  ^-'^• 

Ann  and  Dorothy,  equally  between  them,  during  their  natural 

lives,  without  conraiitting  any  manner  of  waste  :  and  if  either  of 

his  said  sisters  happened  to  die  leaving  issue  or  issues  of  her  or 

their  bodies,  then  in  trust  for  such  issue  or  issues  of  the  mother's 

shares,  or  else  in  trust  for  the  survivor  or  survivors  of  them,  and 

their  respective  issue  or  issues:  and  if  it  should  happen  that  [Wardv.  Bevil, 

'  I   Yo.  &  Jer. 

512.1 


Fiiz.  7 
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both  his  said  sisters  died  without  issue  as  aforesaid,  and  their 
issue  or  issues  to  die  without  issue  or  issues,  then  the  trustees  to 
stand  seised  for  his  kinsman  John  Swift,  and  the  heirs  male  of 
his  body.  The  Court  of  Great  Sessions  determined  that  Dorothy, 
having  survived  her  sister  Ann,  was  tenant  in  tail  of  one  moiety 
under  the  devise,  and  of  the  other  moiety  as  a  remainder,  upon 
the  death  of  her  sister  without  issue. 
Shaw  I.  Weigh,  Upon  a  Writ  of  error  in  the  Court  of  K.  B.  Lord  Ch.  J.  Ray- 
mond delivered  the  opinion  of  the  Court,  in  a  long  and  elaborate 
aroument,  that  Ann  and  Dorothy  took  only  an  estate  for  life: 
that  the  word  issue,  in  the  first  place,  was  a  word  of  purchase, 
and  the  subsequent  words  were  words  of  limitation,  and  created 
an  estate  tail  in  such  issue.  Consequently  the  judgment  of  the 
court  of  preat  sessions  was  reversed. 

A  writ  of  error  was  then  brought  in  the  House  of  Lords, 
where  it  was  argued  on  behalf  of  the  plaintiti'  in  error,  that  by 
the  words  and  intention  of  the  will,  the  testator's  two  sisters, 
Ann  and  Dorothy,  had  an  estate  tail,  as  tenants  in  common,  with 
cross  remainders  of  their  several  moieties;  and  as  Ann  died 
without  issue,  Dorothy  became  entitled  to  the  whole  estate ;  for 
that  in  construction  of  law,  a  devise  to  one  with  a  limitation 
over  to  another,  if  such  first  person  dies  without  issue,  creates 
an  estate  tail  in  that  person,  as  well  as  if  the  devise  had  been  to 
him  or  her,  and  the  heirs  of  his  or  her  body. 

For  the  defendant  in  error  it  was  said  to  be  a  known  rule  in 
the  construction  of  wills,  that  the  intention  of  the  devisor  ought 
in  all  cases  to  be  observed,  if  it  can  be,  consistent  with  the  rules 
of  law.  Now  this  devise  was  expressly  to  the  sisters  during 
their  natural  lives,  with  the  addition  of  this  restrictive  clause, 
without  committing  any  manner  of  waste,  which  showed  the 
intent  of  the  testator  strongly,  that  his  sisters  should  only  have 
an  estate  for  life  ;  for  if  he  had  intended  them  an  estate  tail,  he 
could  not  have  restrained  them  from  committing  waste.  That 
the  next  devise  was  to  the  issue  of  the  sisters,  witii  the  limita- 
tions annexed  thereto,  as  in  the  will ;  and  it  was  contended  for  by 
the  plaintifTs  in  error,  that  the  word  issue  was  a  word  of  limita- 
tion, and  should  raise  an  estate  tail  in  the  sisters.  But  it  was 
hoped  that  issue  would  here  be  construed  as  a  word  of  purchase, 
and  a  designation  of  the  persons  intended  to  take  the  estate,  in 
which  case  it  could  never  extend  to  enlarge  the  estate  given  to 
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the  sisters  fur  life.  In  a  will  it  might  sometimes  be  taken  as  a 
word  of  limitation,  to  answer  the  testator's  intention,  where  such 
intention  appeared  manifestly  from  the  construction  of  the  whole 
will.  But  in  the  present  ca^e  it  was  plain  the  testator  intended 
that  the  issue  of  his  sisters  should  take  by  purchase,  and  there- 
fore he  made  use  of  the  word  issue  as  a  designation  of  the  per- 
sons who  were  to  take  ;  for  he  did  not  barely  give  the  estate  to 
the  issue  or  issues  of  his  sisters,  but  further  devised  it  to  the 
survivor  or  survivors  of  them,  and  their  respective  issue  or  issues, 
that  is,  to  the  issue  or  issues  of  such  issue  or  issues  as  his  sisters 
should  leave;  for  the  word  survivors  in  the  plural  number  was 
not  applicable  to  the  sisters,  there  being  but  two  of  them,  but 
must  relate  to  their  issue.  The  first  limitation  therefore  was  to 
the  issue  of  the  issue,  whence  the  first  issue,  to  whose  estate  this 
limitation  was  annexed,  must  take  by  purchase. 

It  had  been  objected  that  the  word  issue  was  nomen  col- 
lectivum,  and  should  take  in  all  the  descendants,  and  consequently 
create  an  estate  tail  in  the  sisters.  But  the  word  issue  was  only 
to  be  understooi  in  this  sense  when  it  was  a  word  of  limitation  ; 
for  it  had  always  been  taken  in  a  different  sense  when  it  was  a 
word  of  purchase.  It  had  also  been  insisted  on,  that  an  estate 
tail  should  be  raised  in  the  sisters  by  implication,  from  these 
words,  if  it.  shall  happen  that  both  my  said  sisters  die  luithout  issue 
as  aforesaid,  and  their  isssue  or  issues  to  die  loithout  issue  or  issues, 
then  the  subsequent  remainders  were  given.  Wherever  an  estate 
tail  had  been  raised  by  implication,  it  had  been  to  answer  the 
apparent  intention  of  the  testator;  but  in  the  present  case  the 
very  words  from  which  an  estate  tail  was  to  be  implied,  showed 
that  the  testator  took  notice  that  he  had  before  limited  the 
estate  to  the  issue  of  the  issue.  Besides,  the  words  were  not 
general,  ij  both  my  said  sisters  die  ivithout  issue  ;  but,  if  both  my 
said  sisters  die  ivithout  issue  as  aforesaid,  which  showed  the  testa- 
tor's intention  not  to  enlarge  the  estate  before  given  to  his 
sisters. 

The  Judges  attended,  and  having  conferred  with  the  Lord 
Chancellor,  his  Lordship  acquainted  the  house,  that  the  Judges 
of  the  King's  Bench  were  of  the  same  opinion  they  were  when 
they  gave  judgment  in  this  case  ;  but  that  there  was  a  difference 
of  opinion  in  the  Judges  of  the  Common  Pleas  and  Barons  of  Stanley  v. 
the  Exchequer,  who  desired  time  to  confer,  in  order  to  be  more   lYjTn  87 

Amb.  25S. 
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clear  in  their  opinions.  Some  days  after,  all  the  Judges  at- 
tended ;  and  after  delivering  their  opinions  seriatim  in  relation 
to  a  point  of  law  to  them  proposed,  it  was  ordered  and  adjudged 
tliat  the  judgment  given  in  the  Court  of  King's  Bench,  re- 
versing a  judgment  given  in  tiie  court  of  great  sessions,  should 
be  reversed  ;  and  that  the  judgment  of  the  court  of  great  sessions 
should  be  affirmed. 

Robinson  r.  50.  G.  Robinson  devised  a  real  estate  to  Launcelot  Hicks, 

1  Burr  38.         ^^^'  ^"^^  during  the  term  of  his  natural  life,  and  no  longer ;  pro- 

2  Ves.  S.  225.    yidcd  he  altered  his  name  and  took  that  of  Robinson,  and  lived 
Lord  Ken.  R.     at  his  house  at  Bochym  ;  and  after  his  decease,  to  such  son  as 

he  should  have,  lawfully  to  be  begotten,  taking  the  name  of 
Robinson  ;  and  for  default  of  such  issue,  then  he  bequeathed  the 
same  to  his  cousin  W.  R.  and  his  heirs  for  ever. 

Upon  a  bill  to  establish  this  will,  and  to  carry  the  trusts  of 
it  into  execution,  Sir  Joseph  Jekyll  declared  that  Launcelot 
Hicks,  alias  Robinson,  was  entitled  to  an  estate  for  life,  with  re- 
mainder to  his  eldest  and  but  one  son,  for  his  life  ;  and  that  the 
remainder  would  go  over  to  W.  R. 

On  an  appeal  from  this  decree,  Lord  Talbot  affirmed  it,  as 
to  the  interest  which  L.  Hicks  took  in  the  testator's  estate 
under  his  will,  by  a  declaration  in  the  very  words  of  the  former 
decree. 

Launcelot  Hicks  had  two  sons,  George,  who  died  an  infant, 
and  Edmund,  who  filed  another  bill  against  W.  R.  the  devisee 
in  remainder,  and  the  trustees,  for  an  execution  of  the  trusts 
of  the  will. 

Lord  Hardwicke  ordered  a  case  to  be  made  for  the  opinion 
of  the  Court  of  King's  Bench  upon  the  following  question:  — 
"  Whether  any  and  what  estate  or  interest  in  the  premises  in 
question,  did,  by  virtue  of  the  said  will,  vest  in  the  said  Edmund." 
The  Judges  certified  their  opinion,  that  upon  the  true  con- 
struction of  the  will,  Launcelot  Hicks  must  by  necessary  impli- 
cation, to  effectuate  the  manifest  general  intent  of  the  testator, 
be  construed  to  take  an  estate  in  tail  male  ;  he  and  the  heirs 
male  of  his  body  taking  the  name  of  Robinson  ;  notwithstanding 
the  express  estate  devised  to  the  said  L.  Hicks  for  his  life,  and 
no  lonoer. 

The  cause  coming  on  to  be  heard  on  thib  certificate,  belbic  the 
Lords  Commissioners,  they  confirmed  it. 
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On  an  appeal  to  tlie  House  of  Lords,  it  was  argued  on  behalf  3  Bro.  Pari, 
of  tlie  appellant,  that  the  greatest  difficulty  occurring  in  the 
construction  of  wills  was,  to  form  a  true  judgment  where  the 
presumed  general  intent  of  a  testator  ought  to  prevail,  and  where 
the  legal  operation  of  his  words  should  take  place.  If  the  in- 
tention could  be  collected  clearly  from  plain  decisive  evidences, 
such  as  had  been  received  and  allowed  in  courts  of  law  and 
equity,  by  the  current  of  authorities  in  similar  cases,  it  must 
prevail.  But  if,  on  the  one  hand,  the  presumed  intention  be 
obscure  and  ambiguous,  not  necessarily  implied  in  the  words, 
and  wholly  inconsistent  with  the  legal  operation,  and  if,  on  the 
other  hand,  the  legal  operation  produces  a  clear  uniform  sense, 
without  contradiction  or  absurdity,  that  construction  ought  to 
be  preferred  which  explains  the  intention  of  the  testator  with 
the  least  violence  to  his  words.  That  though  this  case  arose 
upon  the  devise  of  a  trust,  yet  the  Court  of  Chancery,  in  sending 
it  to  a  court  of  law,  judged  that  it  ought  to  be  governed  by  the 
same  rules  of  construction  as  the  devise  of  a  legal  estate ;  and 
it  was  submitted  that  the  will  afforded  no  stronger  coercive  legal 
evidences  of  intent,  such  as  must  induce  a  court  of  law,  from  the 
necessity  of  his  meaning,  to  over-rule  the  legal  operation  of  his 
words,  and  vest  an  estate  of  inheritance  in  tail  male  in  L.  Hicks, 
in  prejudice  to  his  heir  at  law. 

It  would  serve  to  explain  the  grounds  on  which  the  appellant 
proceeded,  if  it  was  considered,  I.  What  estate  was  devised 
to  L.  Hicks  the  father ;  II.  What  estate  was  devised  to  his  son. 
As  to  the  first  question  the  testator  had  not  left  the  possibility 
of  a  doubt,  if  his  express  declaration  deserved  any  weight.  He 
devised  all  his  estate  to  L.  Hicks  the  father  for  life,  a)id  no  loinrer: 
enforcing  his  devise  by  negative  words,  which  had  hitherto  been 
allowed,  in  all  the  cases  adjudged,  to  be  sufficient  to  prevent 
any  implication  by  way  of  enlarging  the  estate,  and  extendino- 
the  duration  of  it ;  so  that  the  decree  of  the  Court  of  Chancery, 
grounded  upon  the  certificate  of  the  Court  of  K.  B.,  controlled 
not  only  the  legal  force  of  the  words,  but  their  meaning  in 
common  use,  and  in  effect  expunged  them  out  of  the  will :  that  as 
all  the  authorities  concurred  against  enlarging  an  estate  for  life 
into  an  estate  of  inheritance,  where  negative  words  were  added, 
to  strengthen  the  express  devise ;  so  likewise  they  were  uniform 
in  not  raising  an  estate  tail  by  implication  in  tlic  tenant  foi 
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life,  either  by  way  of  present  estate  in  possession,  or  by  way  of 
remainder  in  tail,  after  other  Hmitations,  unless  the  testator  had 
limited  express  estates  of  inheritance  to  some  of  the  sons  or  issue 
of  the  ancestor,  tenant  for  life,  nominatim,  or  by  description  ;  and 
then  devised  over  the  lands  to  another  family,  in  default  of  issue 
generaUy  of  that  ancestor.  But  this  was  the  first  case  in  which 
it  had  been  held  that  the  tenant  for  life  took  an  estate  tail  by 
implication,  in  virtue  of  the  connecting  words,  "  for  want  of  such 
issue,"  where  the  default  of  issue  on  which  the  implication  was 
raised,  was  not  general,  but  relative,  by  force  of  the  word  such, 
to  a  particular  antecedent  limitation  ;  and  where  that  antecedent 
limitation  was  made  only  to  one  son  of  the  tenant  for  life,  with- 
out any  collective  description  of  his  heirs  male,  or  heirs  of 
his  body,  and  without  any  words  devising  an  inheritance  to 
that  son. 

As  to  the  second  question, — what  estate  was  devised  to  the 
son  of  L.  Hicks, — if  the  father  took  only  an  estate  for  life,  there 
was  no  colour  to  say  that  any  one  could  entitle  himself  as  de- 
visee of  an  estate  of  inheritance,  by  words  of  purchase  in  the 
will.  The  devise  was  made,  after  the  death  of  L.  Hicks,  to 
such  son  as  he  should  have:  no  express  words  of  limitation 
were  annexed  to  it,  to  give  an  inheritance;  no  words  on  which 
it  could  be  implied  :  the  only  doubt  arising  on  some  words  which 
referred  clearly  to  a  failure  of  issue  (whether  a  general  or 
limited  failure  was  the  question),  not  of  the  son,  but  of  the 
father;  hence  it  followed  that  the  son  intended  by  the  will 
could  only  take  an  estate  for  life. 

In  support  of  the  decree,  it  was  contended  that  the  words 
son,  children,  issue,  and  heir,  in  a  will,  where  no  son  was  in 
being  at  the  time  of  the  devise,  were  nomina  coUecliva,  and 
sufficient  to  create  an  estate  of  inheritance,  and  carry  the  land, 
not  only  to  the  immediate  heir  or  issue,  but  to  all  that  descended 
from  the  devisee  :  that  the  testator  in  this  case  could  not  have 
any  particular  person  in  view  to  take,  but  the  issue  male  of  L. 
Hicks  in  a  collective  sense,  was  clear;  because  at  the  time  of 
making  his  will  L.  Hicks  was  a  bachelor,  and  therefore  to  sup- 
pose he  could  mean  to  give  a  life  estate  only  to  some  one  son  of 
L.  Hicks,  not  then  in  being,  would  be  a  construction  equally 
illiberal  and  absurd  :  that  this  was  made  still  plainer  by  the 
words  which  followed,  namely,  "  for  default  of  sucii  issue;"  for 
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these  words  explained  what  kind  of  an  estate,  as  to  its  con- 
tinuance or  duration,  the  devisee  should  take,  and  were  so 
frequently  used  to  denote  an  estate  tail,  that  they  were  become 
almost  techiiicul  :  so  that  express  words  were  hardly  better  to 
be  understood  than  the  implication  arising  from  this  plirase  : 
that  in  the  case  of  wills  the  testator  was  inops  consi/ii,  and  had 
not  always  opportunities  of  observing  the  formalities  of  law  :  and 
it  was  a  oeneral  rule  that  the  intention  of  the  testator  was  to 
govern  in  the  construction  of  wills ;  and  that  the  Judges  would 
go  as  far  as  they  could  to  assist  and  give  effect  to  such  intention; 
and  therefore  as  the  word  son  would  in  a  will  signify  an  estate 
tail,  as  well  as  the  words  issue  or  children,  it  was  insisted  that  the 
devise  in  the  will  must,  by  consequence  and  operation  of  law,  to 
manifest  the  intent  of  the  testator,  be  construed  to  create  an 
estate  tail. 

The  Judges  were  directed  to  give  their  opinions  upon  the  fol- 
lowing question ; — Whether  any  and  what  estate  or  interest 
vested  in  Edmund  Hicks;  to  which  the  Lord  Ch.  B.  dehvered 
their  unanimous  opinion,  that  an  estate  in  tail  male  was  vested 
in  Edmund  Hicks,  as  heir  male  of  the  body  of  Launcelot  Hicks  : 
whereupon  the  decree  was  affirmed. 

51.  A.  Dymock  devised  to  his  nephew,  William  Dyraock,  all  Doer.  Applin, 
•'  1  !•(•        "*  Term  R.  82. 

his  freehold  estate  at  A.,  to  hold  to  him  durmg  his  natural  life; 

and  after  his  decease,  to  and  amongst  his  issue;  and  in  default 
of  issue,  to  be  divided  between  his  nephew  and  niece,  their  heirs 
and  assigns  for  ever. 

Lord  Kenyon. — "  Although  this  will  is  very  inaccurately 
drawn,  I  think  we  may  collect  the  devisor's  general  intention, 
from  the  words  of  it.  The  great  question  in  this  case  is,  what 
estate  W.  Dymock  took  under  the  will.  In  the  first  clause  the 
estate  is  expressed  to  be  given  only  during  his  natural  life;  but 
in  the  next  limitation,  it  is  to  go  to  his  issue,  and  in  default  of 
issue  only,  it  was  to  go  over ;  it  is  clear,  therefore,  from  the  whole 
of  .the  will,  that  the  devisor  did  not  intend  that  it  should  go 
over  to  those  in  remainder,  until  after  a  general  failure  of  issue 
in  W.  Dymock.  Now  I  think  we  are  warranted  by  many  de- 
terminations, and  particularly  by  that  of  Robinson  v.  Hicks,  to 
give  that  effect  to  the  will  which  will  best  answer  the  devisor's 
geiicnd  inlentuni,  though  by  so  doing  we  may  defeat  some  parti- 
i-nlar  i/ite/it.    Here  the  general  intent  was,  that  W.  Dymock  and 
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his  issue  should  take  first :  then  what  construction  will  best 
effectuate  that  intention.  It  has  been  argued  by  the  plaintiff's 
counsel,  that  W.  Dymock  took  only  an  estate  for  life,  and  his 
children  an  estate  tail ;  but  it  would  be  difficult  to  put  two  dif- 
ferent interpretations  on  the  word  issue  :  and  even  if  that  could 
be  done,  it  would  not  further  the  intention  of  the  devisor  in  this 
case  ;  for  there  arc  no  cross  remainders  to  the  children,  and  they 
never  can  be  implied  ;  so  that  according  to  the  construction 
contended  for,  if  one  of  the  children  died,  his  share  would  go 
over  to  those  in  remainder,  in  prejudice  of  those  children  who 
survived,  which  was  certainly  not  intended  by  the  devisor. 
Therefore  we  shall  best  answer  his  general  intent  by  saying  that 
Dennr.Puckev,  w   Dvmock  took  an  estate  tail :  and  in  so  determining,  we  shall 

5  Term  R.  299.  ^  ,         ,  ,  •  ,  ,,       t     , 

not  go  further  than  has  been  done  in   other  cases.       Judgment 

was  given  accordingly. 

Doer. Smith,  52.  A  person  devised  all  his  freehold  messuages,  &c.  to  his 
erm  .o  .  jj^^^ijj^g^  IMary  i\yscough,  and  the  heirs  of  her  body  lawfully  to 
be  begotten,  for  ever,  as  tenants  in  common,  and  not  as  joint 
tenants  ;  and  in  case  his  said  daughter  should  happen  to  die 
before  twenty-one,  or  without  having  issue  on  her  body  lawfully 
begotten,  then  he  gave  his  freehold  messuages  to  R.  Ayscough 
in  fee. 

Lord  Kenyon  said,  it  was  a  rule  of  construction  in  cases  of 
this  kind,  settled  by  a  variety  of  decisions,  but  particularly  by 
that  of  Robinson  v.  Hicks,  that  where  it  appeared  in  a  will  that 
the  testator  had  a  general  intention,  and  also  a  secondary  inten- 
tion, and  they  clashed,  the  latter  must  give  way  to  the  former. 
Here  were  no  words  of  limitation  added  to  the  estate  given  to 
the  children  (supposing  they  took  as  purchasers),  and  yet  the 
remainder  over  was  not  to  take  place  till  there  was  a  general 
failure  of  her  issue ;  so  that  there  must  be  an  estate  to  compre- 
hend all  her  children  for  ever.  He  concluded  in  these  words: — 
"  I  admit  that  in  this  case  the  testator  intended  that  his  daughter 

,^     ,  M.  A.  should  only  take  an  estate  for  life,  and  that  her  children 

[  Doe  dem.  •' 

Wright  V.  should  take  as  purchasers ;  but  then  he  also  intended  that  all 

Selw.  95.  the  progeny  of  those  children  should   take  before  any  interest 

2  liii,  ]  over-     gUpvyij^  vest  in  his  more  remote  relations  ;  now  the  latter  inten- 

ruhng  Uoe  u.        onv/v^i<^   '^  7 

Goff,  iiEast,     tion  cannot  be  carried  into  effect  unless  M.  Ayscough  takes  an 

668.  Doe  i'.  •  i  1         r  •  /r  1        i      •        > 

Featherstonc,      estatc  in  tail ;  in  order,  therefore,  to  give  effect  to  the  devisor  s 

1  Bar.  &  Adol, 
944,] 
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general  intention,  according  to  the  fair  construction  of  the  will, 
M.  Ayscouoh  must  take  an  estate  tail." 

53.  H.  Cook  devised  a  messuage  to  R.  Cook  for  the  term  only  Doe  t.  Cooper, 
of  his  natural  life ;  and  after  his  decease,  he  gave  and  devised        ^  ' 

the  same  unto  the  lawful  issue  of  the  said  R.  Cook,  as  tenants  in 
common ;  but  in  case  the  said  R.  Cook  should  die  without 
leaving  lawful  issue,  then,  and  in  such  case,  after  his  decease,  he 
gave  and  devised  the  same  to  Eliz.  Harding  in  fee. 

Lord  Kenyon  said,  it  had  been  the  settled  doctrine  of  West- 
minster Hall,  for  the  preceding  forty  or  fifty  years,  that  there 
might  be  a  general  and  a  particular  intent  in  a  will ;  and  that 
the  latter  must  give  way,  when  the  former  could  not  otherwise 
be  carried  into  effect.  That  this  doctrine  had  been  confirmed  by 
the  cases  of  Robinson  v.  Hicks,  Roe  v.  Grew,  and  others.  That 
perhaps  the  Court  would  best  fulfil  the  particular  intent  of  the 
testator  in  this  case,  by  giving  R.  Cook  only  an  estate  for  life ; 
but  the  general  intent  was,  that  all  his  issue  should  inherit  the 
entire  estate,  before  it  went  over ;  and  that  intent  could  only  be  pearson  v. 
answered  by  giving  him  an  estate  tail,  by  implication  from  the  Y'^,''®''*' 

o  Jii^st,  548, 

subsequent  words,  in  default  of  his  leaving  issue.  Wight  v.  Leigh, 

T     1  ^  •  J-       1  15  V'es.  564. 

Judoment  was  o'lven  accordmo-ly. 

54.  In  the  case  of  a  devise  to  the  use  of  testator's  daughter  Merest  v. 
for  her  fife,  and  after  her  decease  to  the  use  of  the  issue  of  her  {'^u^^c  «■  .o, 

'  1  Br.cc  131.484. 

body  lawfully  begotten,  and  in  default  of  issue,  or  in  case  none 
of  such  issue  live  to  attain  the  age  of  twenty-one  years,  then  to 
testator's  brother  S.  for  life,  and  after  his  death  to  the  use  of  the 
issue  of  his  body  ;  and  in  default  of  issue,  or  in  case  none  of 
such  issue  live  to  attain  the  age  of  twenty-one  years,  then  to 
another  brother  and  his  issue  in  the  same  manner.  The  Court 
of  C.  P.  held  that  the  daughter  took  only  an  estate  for  life. 

55.  Where  an  estate  for  life  is  devised  to  a  person,  with  a  sub- 
sequent devise   to   his  heirs,  or  to  the  heirs  of  his  body,  the  y^  j,],  ^4 
devisee  will  take  an  estate  in  fee  or  an   estate  tail;  in   conse- 
quence of  a  rule  of  construction  which  shall  be  stated  hereafter. 
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CHAP.  XIII. 

Construction  —  What  words  create  an  Estate  for  Life,  a  Term 
for  Years,  and  uncertain  Interests. 

Sect.     1.   Wliere  an  express  Estate  for      Sect.  38.  The  Word  Estate  irlien  de- 
Life  is  given.  scriplive  of  local  Situation. 

5.  Though  a  Power  of  Disposing  41.  The  Word  Hereditament. 

he  added.  42.   Where  the  general  Intent  is 
9.  A  Devise  jvithout  any  Words  to  give  a  life  Estate,  though 

of  Limitation.  irordsof  limitation  used. 

28.  Though  charged  ivith  a  Pay-  47.   What  Words  create  a  Term 

ment.  for  Years. 

36.  Or  an   Annuity   during  the  49.  And  uncertain  Interests. 
Life  of  the  Devisee. 

Section  I. 

Where  an  ex-     It  has  been  stated  in  the  preceding  chapter,  that  although  an 
lifeTs^i^ven.°     express  estate  for  life  only  be  devised  to  a  person,  yet  if  the  ge- 

See  ante,  neral  intent  of  the  testator  require  that  the  issue  of  the  devisee 

Ch    12.  s  53. 

for  life  should  take  by  descent  from  him,  the  courts  have  en- 
larged his  estate  into  an  estate  tail :  but  where  the  manifest 
general  intent  of  the  testator  does  not  require  that  the  estate  for 
life  expressly  given  should  be  enlarged  into  an  estate  tail,  the 
devisee  will  only  take  an  estate  for  life  :  in  consequence  of  the 
rule  that  expressuni  facit  cessare  taciturn  :  and  it  is  observable 
that  the  doctrine  of  effectuating  the  general  intent,  in  contradic- 
tion to  the  particular  intent,  is  of  modern  date. 

1  Koll.  Ab.  2.  A  person  devised  to  his  eldest  son  for  life,  remainder  to  the 

837.  pi.  13.  gQj^g  of  his  body  lawfully  begotten,  and  if  they  aliened,  that  his 
dauo-hters  should  have  the  same  estate,  remainder  to  his  right 
heirs.  It  was  resolved  that  the  eldest  son  had  but  an  estate  for 
hfe,  and  that  his  son  should  have  it  by  purchase ;  because  it 
was  expressly  limited  that  he  should  have  it  only  for  life. 
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Lord  Hale  says,  the  words  in  this  case  were ;  to  his  eldest  son  i  Vent.  231. 
for  hfe,  et  non  aliter,  and  that  it  was  held  to  be  an  estate  for  life 
by  reason  of  the  words  7ion  aliter. 

3.  A  person  devised  his  estate  to  trustees  and  their  heirs,  in  Bamfield  v. 

■^  11  I'opham, 

trust  for  Popham  for  life,  remainder  to  his  first  and  other  sons  sue-  i  p.  wms.  54. 
cessively  in  tail  male;  and  for  want  of  issue  male  of  Popham, 
to  another  person.  Afterwards  the  testator  by  a  codicil,  reciting 
that  he  had  by  his  will  given  the  premises  to  Pophaia  and  the 
heirs  male  of  his  body,  willed  that  if  the  estate  should  deter- 
mine, and  Popham  should  die  without  issue  male,  then  his  es- 
tate to  be  disposed  of  in  a  particular  manner. 

The  questions  were,  I.  Whether  the  words  of  the  will,  viz. 
for  want  of  issue  male  of  Popham,  did  not  by  implication  give  an 
estate  tail  to  Popham.  II.  Whether,  admitting  the  words  in 
the  will  did  not  give  an  estate  tail,  the  codicil,  reciting  that  the 
testator  had  by  his  will  devised  the  premises  to  Popham  and  the 
heirs  male  of  his  body,  would  not  so  far  influence  and  explain 
the  will,  as  to  make  it  an  estate  tail,  though  it  was  not  so 
before. 

It  was  resolved  unanimously  that  Popham  had  only  an  estate 
for  life  by  the  will;  and  that  the  same  was  not  enlarged  or 
altered  by  the  codicil ;  for  there  being  an  express  estate  given  to 
Popham  for  life,  with  remainder  to  his  first  and  every  other  son, 
&c.,  the  words,  if  Popham  should  die  without  issue  male,  should 
not  enlarge  his  estate  to  an  estate  tail,  in  regard  these  amounted 
only  to  make  an  estate  tail  by  implication  ;  and  words  of  impli- 
cation could  never  destroy  what  was  before  expressed  ;  so  that 
the  words,  if  he  should  die  without  issue  male,  could  mean  no 
more  than  if  he  should  die  without  sons. 

4.  A  testator  devised  all  his  freehold  estates  to  trustees,  in  Blackborn  v. 
trust  to  convey  the  same  to  Ewer  Edgley  for  life,  remainder  to  ^vLTeoo.  ' 
trustees  during  his  life   to  preserve  contingent  remainders,  re- 
mainder to  his  first  and  other  sons  in  tail  male  ;  remainder  to  his 
daughters  in  tail  general,  as  tenants  in  common;  with  power  to 

E.  Edgley  to  make   a  jointure  ;  and  if   he  should  die  without 
issue,  then  he  devised  the  premises  over. 

It  was  contended  that  E.  Edgley,  by  virtue  of  the  words,  if 
he  die  without  issue  of  his  body,  should  have  an  estate  tail  in 
the  premises ;  to  which  it  was  answered,  that  here  was  an  ex- 
press estate  for  life   limited  to  E.  Edgley,  and  the  words,  if  he 
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should  die  without  issue,  being  only  words  of  implication,  would 
not  merge  and  destroy  an  express  estate  for  life. 

The  Court  exploded  the  notion  that  words  of  implication  should 
not  turn  an  express  estate  for  life  into  an  estate  tail ;  and  said 
that  if  I  devise  an  estate  to  A.  for  life,  and  after  his  death  with- 
out issue,  then  to  B.,  this  will  give  an  estate  tail  to  A.  according 
Ante,  c.  12.  to  Sonday's  case  :  but  here  being  a  limitation,  upon  E.  Edgley's 
death,  to  his  sons,  and  after  to  his  daughters,  the  following 
words, — if  E.  Edgley  should  die  without  issue, — must  be  in- 
tended, if  he  should  die  without  such  issue.  And  as  to  what 
had  been  ursfed,  that  unless  these  words  were  to  create  an  estate 
tail  in  E.  Edgley,  his  son's  daughters  could  not  take  ;  it  did  not 
appear  that  the  testator  intended  E.  Edgley 's  son's  daughters 
should  take,  for  he  might  think  that  on  E.  Edgley 's  dying  with- 
out issue,  his  name  and  family  would  be  determined  ;  for  which 
reason  he  might  limit  it  over  to  the  daughters  of  E.  Edgley 
himself.  Besides  the  son  of  E.  Edgley  would  be  tenant  in  tail, 
and  when  of  age  might,  by  docking  the  entail,  give  the  premises 
to  his  daughters. 
Though  a  5.  Although  a  devise  to  a  person  generally,  with  a  power  to 

^n^beaddecr*'    S'^^  ^"^^  dispose  of  the  estate  devised  as  he  pleases,  creates  an 
Ch.  11.  s.  10.     estate  in  fee  simple ;  yet  where  an  estate  is  devised  to  a  person 
expressly  for  life,  with  a  power  of  disposal,  the  devisee  will  only 
take  an  estate  for  life,  with  a  power  to  dispose  of  the  reversion. 
.^^  6.  A  person  having  two  daughters,  devised  lands  to  his  wife 

3  Leon.  71.       ^^^  jjfg    ^nd  at  her  decease,  she  to  give  the  same  to  whom 

4  Leon.  41.  ....  , 

she  pleased.     The  wife  granted  the  reversion  to  a  stranger,  and 

committed  waste ;    the   two  daughters   brought   an   action  of 

waste. 

It  was  held,  that  by  the  devise  the  wife  had  but  an  estate  for 

life,    with    an    authority    to   give    the   reversion   to   whom    she 
Daniel  v.  pleased  ;  and  her  grantee  would  be  in  by  the  will :  for  the  tes- 

iJpton,  ^g^i^Qj,  i^j^jj  (riven  his  wife  an  express  estate  for  life,  and  therefore 

^'oy,  80.  i'  ' 

she  could  not  by  implication  have  any  greater  estate  :  but  it  an 

express  estate  had  not  been  given  to  the  wife,  by  the  other 

words,  an  estate  in  fee  simple  had  passed. 

Tomlinson  r.  7-  J.  Tomlinson  devised  lands  to  his  wife  for  her  hfe,   and 

Dighton.  1  p.     ^i^gj^  ^Q  jjg  at  her  disposal ;  provided  it  was  to  any  of  his  chil- 

VV  iTis    14l^* 

dren,  if  living  ;  if  not,  to  any  of  his  kindred  that  his  wife  should 
please. 
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It  was  resolved  by  the  Court  of  K.  B.  upon  a  writ  of  error 
from  the  C.  B.,  that  the  wife  had  but  an  estate  for  life,  with  a 
power  of  disposing  of  the  inheritance.  And  Lord  Ch.  J.  Parker 
said,  the  difference  was  where  a  power  was  given  with  a  particu- 
lar description  and  limitation  of  the  estate,  as  here,  and  where 
generally,  as  to  executors,  to  give  or  sell ;  for  in  the  former  case 
the  estate  limited  being  express  and  certain,  the  power  was  a 

distinct   gift,  and  came  in  by  way  of  addition  ;  but  in   the  lat-  llearle  r. 

,    .     ,    „    .  ,  ,1  Greenbank, 

ter,  the  whole  was  general  and  mdefinite ;  and  as  the  persons  jn.  32.  c.  13. 
intrusted  were  to  convey  a  fee,  they  must  consequently,  and  by  ^•^^• 
a  necessary  construction,  be  supposed  to  have  a  fee  themselves. 

8.  John  Russell  by  his  will  gave  a  legacy  of  1000/.  to  his  son  Hockley  r. 
Richard,  and  an  estate  in  fee  to  a  nephew;  and  then  directed  i  ves.jun. 
his  executrix  to  lay  out  2000/.  of  his  personal  property  in  the  ^'^^" 
purchase  of  freehold  estates,  within  twelve  months  after  his  de- 
cease. The  estates  so  to  be  purchased,  together  with  four  mes- 
suages in  Johnson's-court,  Fleet-street,  and  elsewhere,  and  the 
reversion  of  others  (describing  them  all,)  and  all  his  leasehold 
estates,  he  gave  to  his  wife  Rebecca  for  her  life,  and  from  and 
immediately  after  her  decease,  to  his  son  Richard  and  his  issue 
lawfully  begotten,  or  to  be  begotten,  to  be  divided  among  them 
as  he  should  think  fit ;  and  in  case  he  should  die  without  issue, 
he  directed  that  all,  as  well  his  present  freehold  and  leasehold, 
as  the  estates  directed  to  be  purchased,  should  be  sold,  and  the 
money  arising  from  the  sale  should  be  divided  among  the  chil- 
dren of  his  brother  Russell,  and  of  his  sisters  Willis  and  Parks, 
equally.  There  was  a  subsequent  direction  that  no  part  either 
of  his  present  freehold  and  leasehold,  or  of  the  estate  so  directed 
to  be  purchased,  should  be  sold  during  the  lives  of  his  wife  and 
son.  All  the  rest,  residue,  and  remainder  of  his  property  and 
effects  whatsoever  and  wheresoever,  after  payment  of  debts,  lega- 
cies, and  funeral  expenses,  he  gave  to  his  wife  for  her  own  use 
and  benefit,  for  ever,  and  appointed  her  his  sole  executrix.  The 
wife  enjoyed  under  the  will  lor  her  life,  and  after  her  death  the 
son  enjoyed  for  his  life,  and  died  without  having  had  issue. 

Upon  a  suit  in  Chancery  to  establish  the  will,  one  of  the 
questions  was,  whether  Richard  Russell  the  soon  took  an  estate 
tail,  or  for  life  only,  under  the  will. 

Lord  Thurlow  said,  it  was  clear  to  him  that  the  testator  in- 
tended, and  he  thought  had  pretty   plainly  exprosstd   a  contin- 

VOL.  VI.  s 
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gency  with  a  double  aspect :  in  one  case,  to  the  children  of  the 
son  ;  in  the  other,  to  the  other  persons  pointed  out :  to  the  chil- 
dren of  the  son  in  one  way,  to  the  other  parties  in  another,  viz. 
by  settling  it  so  as  to  distribute  it  among  the  great  numbers  of 
persons   who  might  come   within  that  description.     The  limita- 
tion to  the  son  and  his  issue  would  be  an  estate  tail,  and  perhaps 
the  aptest  way  of  describing   an  estate  tail  according  to  the 
statute ;  but  it  was  clear  he  did  not  intend  it  to  go  to  them  as 
heirs  in  tail,  for  he  meant  they  should  take  distributively,  and 
according  to  proportions  to  be  fixed   by  the  son.     It  had  often 
been  decided,  in  other  cases  besides  those  mentioned  at  the  bar, 
that  where  there  was  a  gift  in  that  way,  the  jjarties  must  take  as 
purchasers,  for  there  was  no  other  way  for  them  to  take.     The 
immediate  consequence  of  this  was,  that  Richard  Russell  could 
only  take  for  life  ;  and  the  consequence  of  that  was,  that  this 
was  a  gift  to  the  wife  for  life,  then  to  the  son  for  life,  and  after 
to  his  issue,  in  such  distributive  shares  as  be  should  appoint. 
It  was  then  said  that  this  might  be  interpreted  to  be  a  gift  to  the 
son  in  tail,  with  a  power  annexed  to  raise  a  future  use  upon  it,  of 
the  description  mentioned.     As  to  that,  he  apprehended  that  in 
case  there  had  been  children  of  the  son,  it  was  not  intended  to 
be  left  in  his  power  to  determine  whether  he  should  or  should 
not  consider  it  as  his  own,  and  raise  a  future  use  if  he  pleased  ; 
but  the  disposition  gave  an  interest  to  his  children,  and  a  title  to 
insist  upon  an  estate  in  the  premises  so  given,  at  all  events  ;  and 
then  the  son  had  no  authority,  but  as  to  the  proportions  in  which 
they  were  to  take ;  but  not  to  choose  whether  any  thing  should 
be  given  to  them  or  not.  Then  the  cfi'ect  was  like  all  other  gifts  to 
persons  in  remainder  capable  of  being  divided,  but  if  not,  equally ; 
and  that  was  the  necessary  consequence  of  the  supposition  he 
mentioned  before,  that  he  intended  to  vest  an  interest  in  the 
children  of  liis  son,  independently  of  the   son,  except  as  to  the 
proportions  ;  and  that  even  so  as  that  they  should  not  be  illusory. 
It  was  observed   that   the  word  issue  would  extend  to  grand- 
children or  any   other  degree  of  kindred,  however  remote  :  he 
thought  it  would  be  so,  but  only  in  this  point  of  view,  as  a  des- 
cription of  the  objects  among  whom  the  power  of  the  son  was 
to  obtain,  to  make  such  partition  as  he  should  think  fit ;  and 
whosoever  they  were,  they  must  be  in  existence  during  the  life  of 
the  son,  and  he  must  have  made  it  during  his  life ;  if  so,  it  was 
of  no  consequence  how  they  were  described  :  for  if  it  vested 
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in   him,  it  was   of  no  consequence   to  say  they   were   not  the 

immediate  descendants  of  the  son.     It  was  an  estate  devised 

upon  two  alternative  contingencies  ;  one,  that  there  were  objects 

capable   of    taking   under    the    first   limitation ;   another,    that 

there    were   none   such,    but  that    there  were    objects    capable 

of  taking  under    the  second.     As  to  its  being  an  estate  tail 

by  implication,  it  was  contrary  to  reason  and  to  common  sense 

to  impute  that  intention  to  him,  if  only  arising  from  his  not 

having  made  a  special  devise  of  the  estate  in   that  form.     The 

estate  he  was  directing  to  be  sold,  and  the  estate  supposed  to  be 

given  to  the  son  in  tail,  were  the  same  ;  and  if  so  given,  it  could 

not  be  sold  by  this  power,  and  did  not  come  within  the  range  of 

what  he  had  before  directed  :  it  was  plain,  therefore,  he  did  not  Reid  v. 

intend  an  estate  tail ;  and  he  was  himself  clear  upon  that  point.   iq  ygs.  370. 

Decreed  an  estate  for  life, 

9.  Where  no  words  of  limitation  are  added  to  a  devise,  and  A  devise  with- 
there  are  no  other  words  from  which   an  intention   to  give  an  of  limitation, 
estate  of  inheritance  can  be  collected,  the  devisee  will  take  only 

an  estate  for  life. 

10.  If  a  man  devise  in  this  manner:  "  I  devise  Blackacre  to  1  Roll.Ab.844. 
my  daughter  F.  and  the  heirs  of  her  body  begotten.     Item,  I  '       ' 
devise  unto  my  said  daughter  Whiteacre."     The  daughter  shall 

have  but  an  estate  for  life  in  Whiteacre  :  for  the  word  item  is  not 
so  much  as  in  the  same  manner.  But  if  a  person  devise  Black- 
acre  to  one  in  tail,  and  also  Whiteacre,  the  devisee  shall  have  an 
estate  tail  in  Whiteacre  also ;  for  this  is  all  one  sentence,  and 
so  the  words  which  make  the  limitation  of  the  estate  go  to  both. 

11.  A  person  devised  in  these  words:  "  I  give  and  bequeath  Paice  r.  Archb. 
to  H.  my  farm  and  lands  at  R.,  to  him,  his  heirs  and  assigns  for  uves.  364.' 
ever.     And  I  also  give  and  bequeath  to  the  said  H.  my  farm  and 

manor  of  E." 

Lord  Eldon  said,  the  only  question  upon  this  devise  was,  whe- 
ther the  word  also  had  precisely  the  same  operation  as  the  addi- 
tion of  the  words,  his  heirs  and  assigns  for  ever,  in  the  devise  of 
the  other  estate  immediately  preceding  ;  and  it  seemed  to  him 
that  all  the  old  rules  against  disinheriting  an  heir,  except  by 
plain  words  or  necessary  implication,  were  gone,  if  such  a  con- 
struction was  to  prevail.     Decreed  an  estate  for  life. 

12.  One  Hawkins  being  seised  in  fee  of  three  houses,  devised  Pettywood 

,  .  V.  Cooke, 

them  to  his  wife  for  life,  the  remainder  of  one  to  Robert,  his  son  Cro.  Eliz  52. 

and  his  heirs,  the  remainder  of  another  to  Christain,  his  daugh-  ^  Leon,  r 

s  2 
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Vauc;h.2<)2. 
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2  Vein.  388.' 


Cook  V.  Cook, 
ante,  c.  10. 
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Right  V. 
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tcr  and  her  heirs,  and  of" the  third  to  Joan,  his  daughter  and  her 
heirs;  and  did  further  will,  that  if  any  of  them  died  without 
issue,  then  tlie  survivors  should  enjoy  totatn  illam  partetn,  equally 
divided  between  them. 

It  was  resolved,  that  the  survivor  only  took  an  estate  for  life 
in  the  share  of  the  others. 

13.  A  person  having  three  sons,  B.  C.  and  D.,  devised  lands 
to  B.  in  tail,  remainder  to  C.  in  fee,  and  other  lands  to  C.  in 
tail,  remainder  to  D.  in  tail;  and  then  other  lands  to  D.  in  fee. 
He  afterwards  said,  "  Item,  I  give  Blackacre  to  my  said  son  D. ; 
item,  I  give  to  my  said  son  D.  Whiteacre.  Also  I  will  that  all 
bargains,  grants,  Sec.  which  I  have  from  J.  S.,  my  son  D.  shall 
enjoy,  and  his  heirs  for  ever  ;  and  for  lack  of  heirs  of  his  body, 
to  my  son  C.  for  ever." 

It  was  agreed  by  all  the  Judges  that  the  bargains  and  grants, 
&c.  only  were  entailed  ;  and  that  D.  had  but  an  estate  for  life 
in  Blackacre  and  Whiteacre. 

14.  A  person  devised  a  house  to  his  sons  James  and  Thomas, 
and  the  heirs  of  their  bodies,  in  equal  moieties;  and  then  added, 
"  but  my  will  and  mind  is,  that  if  any  of  my  said  children  shall 
die  before  twenty-one,  or  unmarried,  the  part  or  share  of  him  or 
her  so  dying  shall  go  over  to  the  survivors." 

Lord  Holt  was  of  opinion  that  Thomas  dying  unmarried,  his 
moiety  went  over  to  the  survivor,  and  that  by  the  devise  over, 
only  an  estate  for  life  passed. 

15.  A  person  devised  a  copyhold  estate  to  his  daughter  Jane, 
her  heirs  and  assigns  for  ever ;  but  in  case  his  said  daughter 
died  before  she  attained  the  age  of  twenty-one  years,  and  had 
no  issue,  then  his  will  was,  that  his  nephew  J.  Hardisty  should 
have  his  said  copyhold  lands  and  tenements. 

The  Court  was  clearly  of  opinion  that  J.  Hardisty  took  only 
an  estate  for  life  :  that  the  testator  by  his  devise  to  Jane  plainly 
imderstood  the  force  of  words  of  limitation  ;  and  if  he  had  in- 
tended to  give  his  nephew  more  than  an  estate  for  life,  he  knew 
how  to  have  done  it :  that  there  were  no  express  words  in  the 
will  that  gave  the  nephew  a  fee,  nor  any  manifest  intention  to 
do  so,  or  to  disinherit  the  heir  at  law. 

16.  A  will  began  with  these  words  : — "  As  touching  the  dis- 
position of  such  temporal  estate  as  it  has  pleased  God  to  bestow 
on  me."     And  then  the  testator  proceeded  to  give  his  house  to 
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his  sou  S.  Russell,  and  after  his  death  then  to  the  two  sons  of 
Samuel,  named  Thomas  and  William  ;  and  gave  a  legacy  of  one 
shilline:  to  the  husband  of  his  heir  at  law. 

It  was  resolved  by  the  Court  of  Exchequer,  that  Thomas  and 
William  took  only  estates  for  life. 

17.  B.  C.  being  seised  and  possessed  of  freehold  and  leasehold  ^^°^J^'^^^ 
property,  lying  contiguous,  and  demised  together,  devised  to  his  Cowp. -i.jrj. 
wife  all  his  freehold  and  leasehold  messuages.  See.  and  all  his 

estate  and  interest  therein,  for  and  during  her  natural  life ;  and 
after  her  decease  he  devised  the  said  messuages  to  his  sisters-in- 
law,  M.  S.  and  M.  B.,  as  tenants  in  common  ;  but  in  case  his 
mother  should  give  any  disturbance  to  his  wife,  then  his  will  was, 
that  the  same  should  go  to  his  kinsman  W.  B.,  his  heirs  and 
assigns  for  ever ;  and  charged  his  estate  with  the  payment  of  all 
his  just  debts,  to  be  paid  out  of  the  yearly  rents  of  his  estate  by 
his  said  wife. 

Lord  Mansfield  said,  there  were  no  words  of  limitation  added 
to  this  devise  to  the  sisters-in-law ;  and  therefore  it  was  clear,  by 
the  rule  of  law,  that  it  was  only  an  estate  for  life  ;  unless  it  could 
be  found  from  the  whole  of  the  will  taken  together,  and  applied 
to  the  subject  matter  of  this  devise,  that  the  testator's  intention 
was  to  give  a  fee. 

Judgment  that  the  sisters-in-law  took  only  an  estate  for  life. 

18.  A  person  devised  all  his  real  and  personal  estate  to  his  ^^^jjj^^^'''"' 
wife  for  her  natural  life,  and  at  or  immediately  after  her  decease,  i045. 

he  gave  to  his  son  Paul  all  that  his  land  lying  and  being  in      °"°" 
Dudley,  and  gave  to  each  of  his  grandchildren   (one  of  whom 
was  his  heir  at  law)  a  legacy  of  five  shillings. 

The  Court  was  of  opinion  that  Paul  took  only  an  estate 
for  life. 

19.  John  Gaskin  began  his  will  thus,  "  As  to  all  such  worldly  Rennet., 
estate  as  God  has  endued  me  with."     He  then  gave  all  that  his  Cowp.  657. 
freehold  messuage  and  tenement  lying  in  G.  to  his  three  nephews, 
equally  to  them  ;  and  gave  ten  shillings  to  his  heir  at  law. 

Lord  Mansfield  said,  it  was  settled  in  devises,  as  well  as  in 
deeds,  that  if  no  words  of  limitation  were  added,  the  devisee 
could  only  take  an  estate  for  life,  because  the  law  implied  an 
estate  for  life  only,  where  there  were  no  words  of  limitation  :  but 
as  there  were  no  technical  words  necessary  in  a  will,  if  the  tes- 
tator made  use  of  what  was  tantamount,  as  if  he  said,  1  give  to 
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such  a  one  in  fee  simple,  or  all  my  estate,  that  would  carry  all 
his  interest  in  the  land  devised.  But  there  must  be  words  in  the 
will  to  control  the  rule  of  law,  which  he  believed  in  a  variety  of 
cases  thwarted  the  intention  of  the  testator.  He  suspected  ex- 
tremely, that  in  this  very  case  the  testator  meant  to  give  his 
nephews  a  fee  in  the  premises  in  question ;  for  he  had  no  other 
landed  property.  He  made  them  residuary  legatees  of  his  per- 
sonalty, and  gave  a  disinheriting  legacy  to  his  heir  at  law, 
agreeable  to  the  vulgar  notion,  taken  from  the  "Roman  law,  that 
an  heir  is  cut  off  with  a  shilling.  But  the  single  question  was, 
whether  the  Court  could  find  any  words  in  the  will  to  take  this 
case  out  of  the  rule  of  law ;  if  they  could  not,  it  must  be 
adhered  to.  He  said  it  was  impossible  to  find  words  in  this  will 
sufficient  to  control  the  rule  of  law.  There  were  no  words  that 
could  connect  the  devise  of  tiie  lands  in  question  with  the  intro- 
duction, so  as  to  pass  the  whole  interest ;  therefore  the  devisees 
could  only  take  an  estate  for  life.  Judgment  was  given  ac- 
cordingly. 
Right  V,  20.  W.  Sparrowhawk  devised  as  follows  : — "  For  those  worldly 

Sujebotham,^      goo*^s  and  estates  wherewith  it  has  pleased  God  to  bless  me,  I 
give  and  dispose  of  the  same  in  manner  following."     Then  gave 
one  shillino;  to  his  heir  at  law  ;  and  after  tiivino;  other  leoacies, 
came  this  clause — '*  And  I   do  give  and   devise  unto  Susan  my 
said  wife,  her  heirs  and  assigns  for  ever,  all  my  lands  lying  in  the 
parish  of  A.     And  I  give  and  bequeath  to  my  loving  wife  afore- 
[Pococki).  Bp.    said  all  my  lands,  tenements,  and   houses  lying  in  the  parish  of 
3  JJr"&  Bin?      Chipping  Norton."     The  question  was,  whether  the  last-men- 
27.  Doe  V.         tioned  premises  were  devised  to  the  widow  in  fee,  or  for  life. 

Gwillim,  5  B.  ' 

&  Adoi.  122.]  Lord  Mansfield. — "  I  verily  believe  that  almost  in  every  case 
where  by  law  a  general  devise  of  lands  is  reduced  to  an  estate 
for  life,  the  intent  of  the  testator  is  thwarted;  for  ordinary  people 
do  not  distinguish  between  real  and  personal  property.  The  rule 
of  law,  however,  is  established  and  certain,  that  express  words 
of  limitation,  or  words  tantamount,  are  necessary  to  pass  an 
estate  of  inheritance.  All  my  estate,  or  all  my  interest,  will  do ; 
but  all  my  lands  lying  in  such  a  place  is  not  sufficient;  such 
words  are  considered  merely  as  descriptive  of  the  local  situation, 
and  only  carry  an  estate  for  life  ;  nor  are  words  tending  to  dis- 
inherit the  heir  at  law  sufficient  to  prevent  his  taking,  unless  the 
estate  is  given  to  somebody  else.     I  have  no  doubt  but  the  tes- 
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tator's  intention  here  was  to  disinherit  his  heir  at  law,  as  wsU  as 
in  the  case  of  Denn  v.  Gaskin.  But  the  only  circumstance  of  Ante,  s.  19. 
difference  between  that  case  and  this,  and  which  has  been  relied 
on  as  in  favour  of  the  defendants,  if  the  testator  had  any  mean- 
ing by  it  (which  I  do  not  believe  he  had),  rather  turns  the  otlier 
way,  because  he  uses  different  words  in  devising  different  parts 
of  his  estate.  I  think,  we  are  bound  by  the  case  of  Denn  v. 
Gaskin."  Jud<;ment  that  the  widow  took  only  a  life  estate  in  the 
last-mentioned  premises. 

21.  T.Nash  devised  lands  to  S.  Nash  for  life,  remainder  to  Denn  «.  Page, 

cited  I  Bos.  & 

trustees  to  preserve  contingent  remainders;  remainder  to  the  first  I'ui.  261. 
and  other  sons  of  S.  Nash,  and  the  heirs  male  of  his  and  their 
bodies ;  and  for  default  of  such  issue,  to  the  use  and  behoof  of 
all  and  every  the  daughter  and  daughters  of  the  body  of  the 
said  T.  Nash ;  and  for  default  of  such  issue,  to  the  use  of  the 
right  heirs  of  the  said  T.  Nash  for  ever.  T.  Nash  had  a  daughter 
named  Jane  ;  and  the  question  was,  whether  she  took  an  estate 
for  life  or  an  estate  tail. 

Lord  Mansfield. — "  This  question  does  not  admit  of  much 
argument,  nor  of  cases  to  be  cited,  for  every  case  must  depend 
upon  its  own  circumstances.  The  rule  of  law  is  clear,  that  a 
grant  by  words  of  purchase  without  further  limitation,  enures  for 
hfe  only.  When  wills  came  to  be  in  vogue,  it  pleased  the  Judges 
to  consider  them  in  their  construction,  with  analogy  to  rules  of 
law  respecting  deeds,  and  not  with  analogy  to  the  Roman  ap- 
pointment ;  and  therefore  they  held  that  such  a  grant  enured 
for  life  only.  There  is  hardly  an  instance  where  the  words  of  a 
devise  are  restrained  to  a  life  estate  only,  in  which  the  intention 
of  the  testator  is  not  contravened  ;  for  common  men  are  ignorant 
of  the  difference  between  land  and  money.  This  being  so,  the 
Courts  have  been  astute  to  find  out,  if  possible,  from  other  parts 
of  the  will,  the  intention  of  the  testator;  the  question  then  is, 
whether  there  be  enough  here,  on  the  face  of  the  will,  for  we 
must  not  go  into  conjecture.  I  conjecture  that  this  was  a  blun- 
der, and  that  another  limitation  was  intended,  but  I  do  not  know 
of  what  nature,  whether  to  heirs  general  or  special.  Is  there 
then  any  authority  for  supplying  the  defect,  and  making  the 
will  anew  .'  Had  the  words  been,  if  they  die  without  issue,  an 
estate  tail  would  have  been  implied ;  but  here  the  words  arc, 
for  default  of  mch  issue,  viz,  that   issue   which   is  before   men- 
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tioned.  The  Court  has  no  power  to  strike  out  the  word  such; 
and  if  they  did,  what  are  tliey  to  supply  it  with  ?  are  they  to 
give  an  estate  in  tail  general  or  in  tail  male?  There  is  no  inten- 
tion therefore  apparent  on  the  will  to  direct  the  Court." 

Judgment  that  Jane  took  only  an  estate  for  life. 
1  lay  u.  Coven-  22.  Sir  R.  Worsley  being  seised  in  fee  of  the  premises  in 
b3.'  ^""  question,  devised  them  to  trustees,  upon  trust,  that  they  should 
stand  seised  thereof  to  the  use  of  his  grandson,  the  Earl  of 
Granville,  for  life,  remainder  to  his  first  and  other  sons  in  tail 
male  ;  remainder  to  Lady  Carteret  for  life  ;  remainder  to  her  first 
and  other  sons  in  tail  male  ;  and  in  default  of  such  issue,  "  to 
the  use  of  all  and  every  the  daughter  and  daughters  of  the  body 
of  the  said  Lady  Carteret  lawfully  issuing,  as  tenants  in  com- 
mon, and  not  as  joint  tenants  ;  and  in  default  of  such  issue,  to 
the  use  and  behoof  of  his  own  right  heirs  for  ever." 

Lady  Carteret  had  one  daughter.  Lady  Catherine  Hay  ;  and 
the  question  was.  What  estate  she  took  under  this  devise. 

A  case  was  sent  out  of  Chancery  to  the  Court  of  K.  B.  for 
their  opinion. 

Lord  Kenyon. — "  The  general  rule  which  is  laid  down  in  the 
books,  and  on  which  alone  courts  can  with  any  safety  proceed 
in  the  decision  of  questions  of  this  kind,  is,  to  collect  the 
testator's  intention  from  the  words  he  has  used  in  his  will,  and 
not  from  conjecture.  It  is  not  necessary  that  any  technical  or 
artifipial  form  of  words  should  be  used  in  a  will ;  but  we  must 
collect  the  meaning  of  the  testator  from  those  words  which  he 
has  used,  and  cannot  add  words  which  he  has  not  used.  The 
objection  then  occurs  in  this  case,  voluit  sed  iion  dixit.  The 
plaintiff's  argument  goes  to  show  that  the  daughters  took  es- 
tates in  tail  general ;  but  that  could  not  have  been  the  intention 
of  the  devisor,  as  no  such  estate  is  given  in  any  part  of  the  will, 
and  the  devisor  has  totally  laid  aside  the  daughters  of  the  first 
devisee,  and  the  daughters  of  his  sons.  The  words  here  used, 
technically  considered,  only  confer  an  estate  for  life  on  Lady  C. 
Hay.  It  has  been  argued  that  we  may  presume  an  intention  in 
the  devisor,  from  other  parts  of  the  will,  to  give  estates  in  suc- 
cession to  the  daughters ;  but  I  cannot  find  any  words  in  the 
will  to  warrant  such  a  construction.  If  indeed  the  word  such 
had  not  been  introduced  in  this  clause,  we  might  perhaps  have 
said  that  as  issue  is  genus  gcncudis&imum,  it  should  include  all 
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the  progeny  ;  but  here  the  word  such  is  relative,  and  restrains  the 
words  which  accompany  it.     The  case  is  precisely  similar  to 
that  of  Dcnn  v.  Page  :  there  the  Court  held  that  sufficient  did  Ante,  s.  21. 
not  appear  on  the  face  of  the  will  to  warrant  them  in  saying  that  y°^^^,;^„  ^^j 

an  estate  of  inheritance  was  s'ven  to   the  daughter:  that  if  it  Walker.  5  JJ.& 

°  .  Aid.  4b4. 

were  left  to  conjecture,  they  might  suppose  that  some  nnstake 

had  been  made  in  the  limitation ;  but  they  could  not  determine 

on  conjecture,  nor  put  that  in  the  devisor's  mouth  which  he  had 

not  said." 

The  certificate  was,  that  Lady  Catherine  Hay  took  only  an 

estate  for  life. 

23.  A  person  devised  his  estate  to  trustees  and  their  heirs,  Foster  v. 

•  Komney, 

until  his  nephew  Thomas  Foster  should  attain  the  age  of  twenty-  11  East,  594. 
one  years,  or  die  :  and  on  his  attaining  twenty-one,  to  the  said 
Thomas  for  life  ;  and  after  the  determination  of  that  estate,  to 
the  trustees,  to  preserve  contingent  remainders ;  and  after  the 
decease  of  Thomas,  to  all  and  every  the  son  and  sons  of  the  body 
of  Thomas,  severally  and  successively  one  after  another  in 
priority  of  birth,  Sec. ;  and  for  default  of  such  issue,  to  the  trus- 
tees, until  another  nephew  should  attain  twenty-one,  and  then 
to  him  in  the  same  manner. 

Upon  a  case  sent  out  of  Chancery  for  the  opinion  of  the  Court 
of  K.  B.,  as  to  what  estate  Thomas  Foster  the  nephew,  and  his 
eldest  son  took;  that  Court  certified  that  they  respectively  took 
estates  for  life  only. 

24.  Lord  Mulorave  having  an  only  daughter,  and  three  bro-  Doei.Mui- 

f  °  JO'  grave,  o  lerm 

thers,  devised  his  estate  in  trust  for  his  first  and  every  other  son  R.  320. 
in  tail  male;  "  failure  of  such  issue,  to  my  brother  Henry,  and 
his  first  and  every  other  son  in  tail  male  ;"  and  so  on  to  his  two 
other  brothers  in  the  same  words,  and  then  to  his  daughter  in 
the  same  manner ;  and  concluded  with  these  words,  •*  in  all  the 
foregoing  cases  without  impeachment  of  waste,  other  than  wil- 
ful." Then  after  making  a  provision  for  his  daughter  to  the 
amount  of  20,000/.,  the  will  proceeded  thus  :  "  My  will  is,  that 
the  money  lodged  at  Child's,  to  pay  for  the  purchase  of  the  Lyth 
rectory,  be  applied  to  that  purchase,  as  soon  as  Sir  J.  Sheffield 
can  complete  the  title ;  and  the  renewals  to  be  made  by  the  te- 
nant for  life."  It  appeared  that  Sir  J.  Sheffield  held  the  rectory 
of  Lyth  for  three  lives,  under  the  see  of  Canterbury. 

Lord  Kenyon. — "  The  words,  first  and  every  other  son,  chil- 
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dren,  or  heir,  may  be  taken  to  be  words  of  limitation,  where  it 
is  necessary  to  liivc  them  that  construction  in  order  to  effectuate 

Ante,  c.  12.        i\^q  intention  of  the  testator,  as  in  Robinson  v.  Hicks,  thouc^h 
s.  50.  .  .        ° 

ordinarily  speaking  they  are  words  of   purchase  :  but  m  this 

case  no  doubt  can  be  entertained  respecting  the  devisor's  intent. 
First  he  devised  to  his  own  first  and  every  other  son  in  tail  male, 
and  if  he  had  no  issue,  then  to  his  brother  Henry  and  his  first 
and  every  other  son  in  tail  male,  &c.  Now,  if  he  had  given  in- 
structions to  a  conveyancer  to  draw  his  will,  and  to  make  his 
brothers  tenants  for  life,  and  their  children  tenants  in  tail,  these 
are  precisely  the  terms  in  which  he  would  have  given  such  in- 
structions :  and  in  construing  wills  we  must  take  into  considera- 
tion the  short  hints  of  the  devisor,  in  order  to  discover  his 
intention.  To  be  sure,  if  the  objection,  voluit  sed  non  dixit,  had 
occurred,  it  could  not  have  been  got  over;  we  could  not  have 
inserted  words  in  a  will  which  would  have  varied  the  construc- 
tion of  those  used,  even  if  we  thought  that  the  devisor  had 
intended  to  have  used  them  :  but  here  the  intention  is  sufficiently 
explained  by  the  words  which  he  has  used  ;  and  great  weight  is 
also  due  to  the  subsequent  words,  which  direct  the  renewal  of 
the  life  estate  to  be  made  by  the  tenant  Jor  life ;  for  they  can 
only  apply  to  the  devisor's  brotheis,  since  there  was  no  other 
person  who  could  take  a  life  estate  under  the  will.  In  some  of 
the  cases,  indeed,  nice  distinctions  have  been  made,  to  whom 
the  word  heirs  should  be  applied  ;  but  without  entering  into 
those  niceties,  because  it  is  unnecessary  in  this  case,  where  the 
devisor's  intention  may  be  collected  from  different  parts  of  the 
will,  I  am  clearly  of  opinion  that,  on  the  fair  construction  of  the 
will,  the  present  Lord  Mulgrave  only  took  a  life  estate,  with  re- 
mainder in  tail  to  his  issue." 
5  Bar.  &  Aid.  25.  [In  Doe  dem.  Liversage  u.  Vaughan,  the  devise  was  to  the 
^^^'  testator's  nephew,  J.  L.  for  life,  and  after  his  death  to  all  and 

every  the  child  and  children  of  J.  L.  lawfully  begotten  or  to  be 
beootten,  if  more  than  one,  as  tenants  in  common,  in  equal 
shares,  and  for  want  of  such  issue  to  the  testator's  own  right 
heirs.  The  Court  of  King's  Bench  decided,  that  J.  L.  took  only 
for  life,  and  after  his  death  that  his  children  took  only  estates 
for  fife  as  tenants  in  common. 
4  Russ.  283.  2(5.  The  later  case  of  Parr  v.  Swindels  very  closely  resembles 

the  preceding,  and  received  a  similar  decision. 
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27.  In  a  more  recent  case  the  testator  had  bought  the  fee  ^<>o  dem. 
simple  of  a  set  of  chambers  in   Albany,  for  600  guineas,  and  ratt,  3  Bar.  & 
being   so  seised,    devised    them   by  codicil  to  the  honourable  i,     ,'*v^"  . 

»  '  J  Doe  (J.  iNoms 

Thomas  Stapleton,  in  the  follovvino-  words;   "  I  also  bequeath  to  t- iucicer, 

,  .  .  .  .  .         lb. 473. 

hmi  my  chambers  in  Albany,  for  which  I  paid  GOO  guineas,  with 
all  my  furniture,  except  such  articles  as  I  may  particularly  except 
from  this  donation."  The  Court  of  K.  B.  held  that  the  devisee 
took  only  a  life  estate.] 

28.  It  has  been  stated  that  a  devise  to  a  person,  without  any  Though  charged 
words  of  limitation,  charged  with  the  payment  of  a  gross  sum  ^ 

of  money,  or  of  debts  or  annuities,  creates  an  estate  in  fee 
simple.  But  it  is  laid  down  in  Collier's  case,  that  a  devise  to  a  6  Rep.  16.  a. 
person  to  the  intent  that  with  the  profits  he  should  educate  his 
^daughter,  or  out  of  the  profits  of  the  land  pay  to  one  so  much, 
and  to  another  so  much,  was  but  an  estate  for  life;  for  he  was 
sure  to  have  no  loss. 

29.  W.  Lock  being  seised  in  fee,  and  having  several  sons,  and  Ansiey  v. 
being  bound   in  an  obligation  that  40/.  should  be  paid  annually  Cio.  Car.'l57. 
to  his  wife  during  her  life,  made  his  will,  and  thereby  devised  all 

his  lands,  by  several  clauses,  to  his  several  sons  ;  and  amongst 
others,  he  devised  the  lands  in  question  to  his  sons  Michael  and 
Henry;  and  added  this  clause  :  "  Item,  all  the  houses  and  lands 
which  I  have  given  between  my  sons,  is  to  this  purpose,  that 
they  all  shall  bear  part  and  part  alike,  going  out  of  all  my  houses 
and  lands,  towards  the  payment  of  my  wife's  40/.  per  annum 
during  her  life,  which  I  am  bound  to  pay." 

The  Court  resolved  that  an  estate  for  life  only  passed  by  this 
devise,  for  it  was  not  devised,  paying  a  sum  in  gross,  but  that 
every  one  should  pay  out  of  his  part  towards  the  40/.  to  his  w  ife  ; 
which  was  quasi  an  annual  rent  out  of  the  profits  of  the  land, 
and  no  sum  in  gross ;  and  therefore  no  fee  was  given. 

30.  J.  Toby  devised  all  his  lands  and  goods,  after  his  debts  and  Dickins  v. 
legacies  paid,  to  his  children  R.  and  M,  Toby,  equally  to  be  Cro.^iiiz.  330. 
divided  between  them. 

The  Court  resolved  that  only  an  estate  for  life  passed  ;  for 
although  in  the  devise  the  lands  and  goods  w  ere  coupled  together, 
and  it  was  a  devise  for  ever  of  the  goods  ;  yet  for  the  land,  there 
being  no  words  to  give  the  inheritance,  only  an  estate  for  life 
passed.  And  although  it  was  objected  that  the  devise  of  the  lands 
was,  after  his  debts  and  legacies  paid,  yet  that  did  not  enlarge  it. 
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Merson  D.  3},  A  persoii  oave  all   his  lands,  tenements,  and   messuaoes 

Blackraore,  r  n  '  '  o 

2  Atk.  341.        uliatsoever,  after  debts  and  legacies  paid,  and  funeral  expenses 
were  discharged,  to  J.  M. 

It  was  said  by  Mr.  Fortescue,  M.  R.  that  where  a  gross  sum 
was  to  be  paid  out  of  the  lands  devised,  it  gave  a  fee  to  the 
devisee  of  those  lands ;  but  here  the  debts  were  not  at  all  events 
charged  upon  the  real  estate,  but  only  contingently,  if  the  per- 
sonal estate  should  be  deficient;  and  therefore  did  not  come  up 
to  the  cases  cited  of  a  gross  sum  to  be  paid  out  of  land  :  and 
consequently  gave  no  more  than  an  estate  for  life  to  the  devisee. 

32.  It  has  been  laid  down  in  two  modern  cases,  that  where 
the  payment  of  a  gross  sum  of  money,  or  of  debts  and  legacies, 
is  charged  on  the  estate  devised,  and  not  on  the  devisee,  such  a 
charge  will  not  operate  so  as  to  give  the  devisee  an  estate  in  fee; 
and  therefoie,  if  no  words  of  limitation  are  added,  he  will  take 
no  more  than  an  estate  for  life. 
DennD.Mellor,       33.  A  person  devised  as  follows: — "I  give  and  devise  unto 

5  Term  II.  558.    tvt    t  •  n     i  r>  *  n     i  #• 

JN.  Lister  all  that  my  customary  estate,  &c.     AH  the  rest  of  my 

lands,  tenements,  and  hereditaments,  either  freehold  or  copy- 
hold, whatsoever,  and  w  heresoever ;  and  also  all  my  goods,  chat- 
tels, and  personal  estate,  of  what  nature  or  kind  soever,  after 
payment  of  my  just  debts  and  funeral  expenses,  I  give,  devise, 
and  bequeath  the  same  unto  my  wife  Sissily  Carr ;"  and  appoint- 
ed her  sole  executrix. 

The  question  was,  whether  Sissily  Carr  took  an  estate  in  fee, 
or  only  for  life. 

Lord  Kenyon  said,  where  a  devisee  is  directed  to  pay  an 
annual  rent-charge  or  a  solid  sum  to  another  person,  out  of  the 
estate  devised,  it  had  been  properly  decided  that  the  devisee 
should  take  a  fee,  because  he  might  be  a  loser  unless  the  estate 
in  his  hands  were  at  all  events  sufficient  to  enable  him  to  bear 
those  charges.  Where  a  sum  of  money  was  given,  it  might  be 
])ayable  before  the  rents  became  due:  and  where  an  annual 
charge  was  made  on  the  estate,  it  might  continue  beyond  the 
life  of  the  devisee  ;  and  therefore  it  was  necessary  in  both  those 
cases  that  the  devisee  should  have  a  permanent  fund.  That  this 
Ante, c.  11.  case  had  been  compared  to  that  of  Doe  v.  Richards;  but  there 
the  words  were,  my  legacies  and  funeral  expenses  being  thereout 
paid ;  which  imported  that  those  sums  were  to  be  paid  by  the 
devisee  out  of  the  interest  given  to  her ;  and  if  she  had  died  im- 
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mediately  after  the  devisor,  and  had  only  taken  a  life  estate,  the 
fund  out  of  which  she  was  to  bear  those  charges  might  have 
failed  ;  the  Court  was  therefore  compelled  to  make  that  deci- 
sion, and  he  was  now  perfectly  satisfied  with  it.  But  in  this 
case  the  words  of  the  will  were,  after  payment  of  my  just 
debts  and  funeral  expenses.  Now  supposing  the  devisor  had  in 
the  beginning  of  the  will  charged  his  debts  and  funeral  expenses 
on  his  real  estate,  and  had  then,  after  a  series  of  limitations,  de- 
vised to  his  wife  in  the  words  here  used,  it  could  not  have  been 
contended  that  such  a  charge  on  the  real  estate  would  have 
passed  the  fee  to  his  wife  ;  and  if  not,  the  place  in  which  the 
same  words  were  introduced  could  not  vary  the  question.  He 
admitted  that  the  real  estate  was  charged  with  the  payment  of 
debts  and  funeral  expenses,  if  the  personalty  was  not  sufficient 
for  that  purpose ;  but  there  were  no  words  charging  the  estate 
in  the  hands  of  the  wife  with  the  payment  of  those  debts.  This, 
therefore,  essentially  differed  the  present  case  from  that  of  Doe 
V.  Richards  ;  for  there  the  debts  were  to  be  paid  by  the  devisee, 
and  were  a  charge  on  the  estate  in  his  hands  ;  whereas  here  the 
debts  were  no  charge  on  the  devisee. 

Judgment  was  given  that  Sissily  Carr  took  only  an  estate  for 
life. 

On  a  writ  of  error  in  the  Exchequer  Chamber,  this  judgment  i  Bos.  &  Put. 

c  r  Q 

was  reversed,  upon  the  ground  that  the  words,  all  the  rest  of  the 
real  estate,  created  an  estate  in  fee. 

A  writ  of  error  was  then  brought  in  the  House  of  Lords,  where  7  Bro.  Pari, 
the  following  question  was  put  to  the  Judges:  What  estate  the  2  bos.  &  Pul. 
devisee  Sissily  Carr  took  in  the  premises  in  question  ?  to  which  ^'^^• 
the  Lord  Ch.  B.  of  the  Exchequer  delivered   their  unanimous 
opinion,  that  Sissily  Carr  took  an  estate  for  life  ;  whereupon  the 
judgment  of  the  Court  of  Exchequer  Chamber  was  reversed,  and 
that  of  the  Court  of  King's  Bench  affirmed. 

34.  Previous  to  the  hearing  of  this  case  in  the  House  of  Lords, 
the  following  case  was  determined  by  the  Court  of  K.  B.,  in 
conformity  to  the  doctrine  laid  down  by  that  Court  in  the  pre- 
ceding case. 

35.  A  person  made  his  will  in  these  words  :  "  As  to  what  real  Doe  r.  Allen, 
and  personal  estate  it  hath  pleased  Almighty  God  to  bless  me  with, 

I  give  and  dispose  of  the  same  as  foUoweth  :  first,  my  will  is,  that 
all  my  debts  and  funeral  expenses  be  justly  paid  off  and  discharged 
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Or  an  annuity 
during  the  life 
of  the  devisee. 
Ch.  11. 


Ager  I'.  Pool, 
3  Dyer,  371.  b. 


The  word 
est;ite,  when 
(h:sf:iiptive  of 
local  situation. 
Ch.  11.  s.  25. 


Chester  v. 

Painter, 

2P.Wms.335, 
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out  of  my  personal  estate;  and  if  the  same  shall  fall  short,  I  do 
hereby  charge  my  real  estate  with  the  payment  of  the  same.  I 
do  hereby  cive  and  devise  all  my  messuages,  lands,  tenements, 
and  hereditaments  whatsoever,  situate  lying  and  being,  &c.,  unto 
W.  Allen."  And  the  question  was,  what  estate  passed  by  these 
words. 

Lord  Kenyon  said,  that  the  debts  were  not  at  all  events 
charged  upon  the  real  estate,  but  only  contingently,  if  the  per- 
sonal estate  should  not  be  sufficient,  and  therefore  did  not  come 
up  to  the  cases  cited,  of  a  gross  sum  to  be  paid  out  of  the  land 
devised,  and  consequently  the  words  gave  no  more  than  an  estate 
for  life  to  the  devisee. 

Judgment  was  given  accordingly. 

36.  It  has  been  stated  in  a  former  chapter,  that  a  devise  of 
land,  charged  with  an  annual  payment  to  a  third  person  for  life, 
creates  an  estate  in  fee  simple  ;  but  it  is  otherwise  where  the 
annual  payment  is  only  to  continue  during  the  life  of  the  person 
to  whom  the  land  is  devised. 

37.  A  person  devised  lands  to  D.  his  wife,  yielding  and  paying 
therefore  yearly  during  her  natural  life,  to  the  right  heirs  of  his 
father,  forty  shillings,  &c. 

The  Court  was  of  opinion  that  D.  took  only  an  estate  for 
life. 

38.  It  has  also  been  already  stated  that  the  word  estate  will 
create  a  fee  simple,  when  it  appears  to  have  been  used  by  a  tes- 
tator to  denote  all  his  interest  in  the  lands  devised  ;  but  where  it 
appears  to  have  been  used  as  merely  descriptive  of  the  local 
situation  of  the  lands  devised,  it  will  then  pass  no  more  than  an 
estate  for  life. 

39.  Upon  an  appeal  to  the  King  m  Council  from  a  decree  made 
in  the  Island  of  Antigua,  the  case  was  :  A  person  having  real  and 
personal  estate,  gave  and  bequeathed  one-third  part  of  all  his 
estate  whatsoever  to  his  wife  Ann  ;  and  devised  to  his  son  John, 
and  to  his  heirs,  two-thirds  of  all  his  real  and  personal  estate. 

It  was  determined  by  Lord  Ch.  J.  Raymond,  Sir  J.  Jekyll,  and 
Lord  Ch.  J.  Eyre,  that  the  wife  took  only  an  estate  for  life ;  the 
word  estate  being  rather  a  description  of  the  thing  itself,  than  of 
the  testator's  interest  in  it:  and  by  the  next  clause  it  appeared, 
that  where  the  testator  intended  to  give  a  fee,  there  he  took  care 
to  add  the  word  heirs  to  the  word  estate. 


JWe  XXXVIII.  Devise.  CA.  XIII.  s.  40.  271 

40.  A  person  havinp;  devised  his  estate  to  his  nephew  Thomas  Rogers  v. 
Hutton  and  his  heirs,  added  these  words : — "  And  if  my  said   Andrews,  R. 
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nephew  shall  have  no  issue  male,  then  my  said  estate  shall  go  to 
the  daughter  or  daughters  of  my  brother  Richard,  and  to  the 
daughter  or  daughters  of  my  brother  Matthew,  remainder  to  his 
right  heirs." 

The  question  was,  whether  by  the  devise  to  the  daughters  of 
Richard  and  Matthew,  an  estate  in  fee  or  for  life  passed. 

The  Court  was  clearly  of  opinion,  that  an  estate  for  life  only 
passed  to  the  daughters:  for  as  it  was  argued  that  although  in 
wills  the  word  estate  was  sufficient  to  carry  a  fee,  yet  in  this 
case,  where  the  consequence  was  the  disinheriting  an  heir  at 
law,  a  fee  should  not  pass  thereby,  unless  the  intent  of  the  tes- 
tator was  very  plain  and  apparent  for  that  purpose.  That  the 
intent  was  not  so  apparent  as  to  force  the  Court  to  put  such  a 
construction  on  the  devise  to  the  daughters  as  was  insisted  on ; 
but  on  the  contrary,  from  the  contexture  of  the  whole  will,  it 
seemed  plain  that  the  word  estate  was  always,  and  particularly 
in  the  devise  in  question,  used  as  descriptive  only,  and  synony- 
mous with  lands  ;  so  that  there  would  be  putting  a  force  on  it 
to  make  it  carry  a  fee.  And  besides,  the  devise  over  to  the  tes- 
tator's heirs  showed  that  he  thought  he  had  further  interest  to  Goodrightv. 
dispose  of,  after  the  devise  to  the  daughters,  to  whom  he  did  not  n  East,  220 
seem  to  intend  so  much  as  an  estate  tail. 

Judgment  that  the  dauohters  of  Richard  and  Matthew  took 
only  estates  for  life.  («) 

(a)  [In  other  cases  besides  those  cited  by  the  author,  the  general  import  of  the  word 
estate  has  been  confined  by  expressions  referring  to  the  local  situation  of  the  property, 
but  the  inclination  of  the  Courts  in  later  decisions  has  been  to  give  the  word  estate  its 
full  effect,  except  in  instances  where  the  expressions  accompanying  that  word  have  met 
with  a  contrary  construction  ;  and  indeed  instances  are  not  wanting  where  the  same  ex- 
pressions which  in  earlier  cases  have  limited  the  operation  of  the  word  estate,  in  later 
authorities  have  been  held  not  to  restrain  its  general  import.  The  following  are  some  of 
the  cases  in  which  the  word  estate  although  coupled  with  words  of  locality  has  been  held 
to  pass  a  fee.  My  estate  at,  of  or  in  A,  Price  v.  Gibson,  2  Eden,  115.  Chichester  v. 
Oxenden,  4  Taunt.  176.  4  Dow,  92.  Uthwatt  v.  Bryant,  6  Taunt.  317.  My  estate 
called  A.,  in  the  parish  of  B.,  Roe  v.  Wright,  7  East,  259.  All  my  estate  I  bought  of 
A.,  Bailis  v.  Gale,  2  Ves.  s.  48.  My  freehold  estate  consisting  of  thirty  acres  situate  at 
A.,  in  the  county  of  B.,  now  in  the  occupation  of  C,  Gardner  i'.  Harding,  3  I.  B.  Moore, 
565,  overruling  it  would  seem  Pettiward  v.  Prescott,  7  Ves.  541.;  see  also  Paris  r. 
Miller,  5  M.  &  Selw.  403.  All  my  real  and  personal  estate  whatsoever  (that  is  to  say) 
my  lands  and  buildings  at  A.,  in  the  county  of  B.  upon  my"  estate,  Denn  i'.  Hood, 
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4 1 .  The  word  "  hereditament"  only  creates  an  estate  for  life,  in 
a  will  ;  for  it  does  not  denote  the  measure  or  quantity  of  the 
estate ;  as  it  has  a  proper  and  appropriate  meaning,  and  extends 
to  annuities,  advowsons  in  gross,  and  many  other  things,  (a) 

42.  Although  an  estate  be  devised  to  a  person  and  the  heirs 
of  his  body,  yet  if  the  general  intent  of  the  testator  can  only  be 
carried  into  effect  by  construing  the  words  "  heirs  of  the  body"  to 
be  words  of  purchase,  the  devisee  will  only  take  an  estate  for 
life. 

43.  A  person  devised  to  his  son  B.  J.  and  his  heirs  lawfully 
to  be  begotten,  that  is  to  say,  to  his  fust,  second,  third,  and 
every  son  and  sons  lawfully  to  be  begotten  of  the  body  of  the 
said  B.  J.  and  the  heirs  of  the  body  of  such  first,  second,  third, 
and  every  son  and  sons  successively,  lawfully  issuing  j  and  in 
default  of  such  issue,  then  to  his  right  heirs  for  ever. 

It  was  resolved  that  B.  J.  took  only  an  estate  for  life,  the  word 
heirs  being  fully  explained  by  the  subsequent  words,  to  be  a 
word  of  purchase. 

44.  Lands  held  in  gavelkind  were  devised  to  Ann  Cornish 
and  the  heirs  of  her  body  lawfully  begotten,  or  to  be  begotten, 
as  well  females  as  males,  and  to  their  heirs  and  assigns  for  ever ; 
to  be  equally  divided,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants. 


7  Taunt.  35.  All  my  lands,  6cc.  to  A.  for  life,  and  after  his  decease  my  said  estates  to 
B.,  Roe  V.  Bacon,  4  M.  &  Selw.  366.  As  to  the  rest  of  my  estate  my  two  houses  at 
A.  and  B.,  that  in  A.  to  my  daughter.    Esdaile  v.  Gall,  1   Russ.  &  M.  540.  S.  C. 

8  Bino-.  323.  overruling  the  decision  of  the  Master  of  the  Rolls  upon  the  same  devise. 
But  in  the  later  case  of  Doe  i .  Tucker,  3  Bar.  &  Adol.  473.  very  nearly  resembling 
Gall  V.  Esdaile,  the  Court  of  K.  B.  decided  that  an  estate  for  life  only  passed  by 
the  words  of  the  will.  In  Doe  v.  Tucker,  the  testator  devised  to  his  wife  his 
freehold  estate  called  P.  during  her  life,  and,  after  a  bequest  of  stock,  goods, 
and  chattels  to  his  wife  for  life,  and  a  legacy  of  lOL  to  his  son  and  heir  Richard,  added 
Item  all  the  above  bequeathed  lands,  goods  and  chattels,  after  the  death  of  my  wife,  I 
give  and  devise  in  manner  following  :  unto  my  son  Richard,  unto  my  son  Thomas,  unto 
my  son  Robert,  and  unto  every  other  of  my  children  then  in  being,  share  and  sliare  alike 
equally  to  be  parted  between  them.  In  Gall  v-  Esdaile,  these  were  the  introductory  ex- 
pressions "as  to  such  worldly  estate  as  it  hath  pleased  God  to  bless  me  withall  I  give 
and  dispose  as  folioweth,"  but  there  were  no  such  expressions  in  Doe  v.  Tucker :  we 
have  seen  that  these  words  in  many  cases  have  been  brought  in  aid  as  evidence  of  the 
testator's  intention  not  to  die  intestate  as  to  any  part  of  his  property.] 

(a)  The  word  j)er])etual  as  applicable  to  an  advowson,  is  only  descriptive  of  the 
thine  devised,  and  not  of  the  quantum  of  interest. — 2  B.  &  B.27.  1  I'ri.  353.  See 
Doe  I'.  Wood,  1  B.  &  Aid.  [AQ.—  Kole  to  former  edition. 
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Lord  Mansfield  said,  that  the  devise  could  not  take  effect  at 
all,  but  would  be  absolutely  void,  unless  the  heirs  of  the  body  of 
Ann  Cornish  took  as  purchasers.  The  lands  devised  were 
gavelkind,  and  it  was  manifest  the  testator  did  not  mean  that 
his  estate  should  go  in  a  course  of  descent  in  gavelkind,  for  he 
gave  it  to  tlie  heirs  of  the  body  of  Ann  Cornish,  as  well  females 
as  males  ;  therefore  they  could  not  take  otherwise  than  as  pur- 
chasers. It  would  be  a  void  devise,  if  the  words  were  to  be 
construed  as  words  of  limitation;  for  the  testator  breaks  the 
gavelkind  descent,  by  giving  it  to  females  as  well  as  males.  He 
likewise  added,  "  and  to  their  heirs  and  assigns  for  ever,  to  be 
divided  equally,  share  and  share  alike."  Nay,  he  went  further, 
"  as  tenants  in  common,  and  not  as  joint  tenants."  But  this 
could  not  be,  if  they  were  to  take  in  a  course  of  gavelkind  de- 
scent, for  in  such  case  they  must  take  as  coparceners.  Upon  the 
whole,  as  no  man  could  doubt  of  the  testator's  intention,  and  as 
this  was  the  only  method  of  effectuating  it,  and  as  there  was  no 
rule  of  law  that  prevented  heirs  taking  as  purchasers,  where  the 
intention  of  the  testator  required  it,  so  he  was  of  opinion  that 
the  words,  heirs  of  the  body,  were  words  of  purchase.  Judg- 
ment was  given  accordingly. 

45.  A  person  devised  to  his  niece  M.O.  and  the  issue  of  her  Doeu.Burnsail, 

^  •  -P  ,  6TennR.  30. 

bodv,  lawfully  to  be  begotten,  as  tenants  m  common  it  more  than 

one;  but  in  default  of  such  issue,  or  being  such,  if  they  should 

all  die  under  the  ao-e  of  twenty-one,  and  without  leaving  lawful  Doe  v.  Elvey. 

^  .  4  East,  313. 

issue  of  any  of  their  bodies,  then  over. 

The  Court  of  K.  B.  held,  that  the  niece  only  took  an  estate 

for  life. 

46.  A  testator  devised  to  his  daughter  Mary,  and  to  all  and  jeffery  v. 
every  the  child    and  children,  whether  male   or  female,  of  her  4ET398. 
body  lawfully  issuing,  and  unto  his,  her,  and  their  heirs  or  assigns 

for  ever,  as  tenants  in  common.  It  was  held  by  Sir  John  Leach, 
V.  C.  that  the  daughter  took  an  estate  for  life,  with  remainder 
to  her  children  as  tenants  in  common  in  fee. 

47.  An  estate  may  be  devised  to  a  person  for  a  term  of  years.  What  words 

•  crG3.tG  3,  tGrrn 

as  well  as  for  any  freehold  interest;  and   it  has  been  stated  to  for  years. 
have  been  formerly  held,  that  a  devise  to  a  person  and  the  heirs  Tit.  8.  c.  2. 
of  his  body  for  500  years,  would  determine  by  the  death  of  the  [Doe  j^  Lake- 
devisee  without  issue  ;  but  that  this  doctrine  had  been  altered,  Adoi.so.j 

VOL.   VI.  T 
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and  it  was  setlled  that  such  a  term  would  continue  for  500  years, 
and  vest  in  the  executors  of  the  devisee. 
Tit.  8.  c.  1.  48.   It  has  been  also  stated,  that  a  devise  to  executors  for  pay- 

ment of  debts  creates  an  estate  for  years  ;  and  also  a  devise  till 
such  time  as  a  particular  sum  shall  be  raised  out  of  the  rents  and 
profits  of  the  lands  devised. 
Andunreitain         49.  With  respect  to  uncertain  interests,  if  a  man  devises  lands 
Sm\\Tv'  to  his  wife,  till  his  son  comes  of  age,  to  provide  his  children  with 

Havens,  necessaries,  this  interest  docs  not  determine  by  the  death  of  the 

Cro.  Eliz.  2o2.  '  •' 

wife,  but  goes  to  her  executors. 
An.  2  Leon.  50.  If  the  devise  had  been   that  his  lands  should  descend  to 

^^^'  his  son,  but  that  his  wife  should  have  the  full  profits  till  his  son 

came  of  age,  for  his  maintenance;  here  nothing  being  given  to 

the  wife  but  a  mere  confidence,  her  interest  would  determine 

with  her  death. 
Mansfield  v.  51.  In  a  case  which  has  been  already  stated,  it  was  resolved 

TU.^i?c  1.       that  the  wife's  estate  determined  by  the  death  of  the  son. 
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CHAP.   XIV. 


Comtruclion — Rule  in  Shelley's  case. 


Sect.    1.  Applied  in  Devises  of  legal 

Estates. 
7.  Though    the    Limitation   be 

only  mediate. 
10.  Though  the  Estate  for  Life 

arise  by  Implication. 
12.  Where    the    Word  Heir  is 

used. 
17.  Though  there  are  Superadded 

Words  of  Limitation. 
21.  Or  icords  of  Modification  of 

the  Estate. 
20.  Applied  in  Devises  of  Trust 

Estates. 
34.  And  in  Devises  of  Copyholds. 

38.  And  in   Wills  of  Terms  for 

Years. 

39.  The  Rule  not  applied  to  the 

Woids  Sons  or  Children. 


Sect.  44.  Or  to  the  Word  Heirs,  tvilh 
Words  of  Explanation. 
48.   Or  to  the  Word  Heir,  with 
Words  of  Limitation. 

51.  Or  to  Heirs  tcith  Words  li- 

miting  a  particular  kind  of 
Estate. 

52.  Or  to  the  Heir  for  Life. 

54.  Or  to  Issue  with  Words  of 
Limitation. 

58.  Unless  the  general  Intent  re- 
qtiire  a  different  Construc- 
tion. 

63.  Or  u-hcre  an  Executory 
Trust  is  created, 

72.  Or  where  the  Estates  are  of 
different  Natures. 

76.  Case  of  Perrin  v.  Blake. 

78.  General  Observations  on  the 
Rule. 


Section  I. 

The  rule  established  in  Shelley's  case,  of  the  origin   of  which   Applied  in  de- 
an account  has  been  already  given,  having  been  established  for  estaLs. 
purposes  of  general  utility,  has  been  adopted  in  the  construction   ^'^'  ^'■^'  ^'  ~'^* 
of  devises  of  legal  estates,  as  well  as  in  that  of  deeds.     But  it 
being  a  principle  of  law  that  the  intention  of  the  testator  is  to  be 
the  chief  guide  in  the  expounding  of  devises,  it  has  been  often 
doubted  how  far  the  application  of  this  rule  should  be  extended, 
in  contradiction  to  the  particular  intention  of  the  testator.     It 
has,  however,  been  uniformly  held,  that  in  all  cases  of  devises 
of  legal  estates  wherever  lands  are  given   to  a  person  for  life, 

T  2 
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or    for  any  greater   estate,    with    an    immediate   remainder    to 
the  heirs,  or  heirs  of  the  body  of  such  devisee,  the  word  "  heirs" 
or  the  words  "  heirs  of  the  body,"  shall  operate  as  words  of  limi- 
tation, and  give  the  devisee  an  estate  in  fee  simple,  or  in  tail. 
Rundaler.  2.  A  person  devised  lands  to  his  son  John,  to  hold  to  the  said 

Can.  170.  John  for  life,  and  after  his  decease,  then  to  the  use  and  behoof 
ii^Bar"n'^^&:' aS.'  °^  ^^^^  hd'ws,  male  of  his  body  ;  and  for  default  of  such  issue,  to  his 
910-  son  Robert  and  the  heirs  male  of  his  body. 

It  was  resolved  that  the  first  words  created  an  estate  tail,  as 
well  in  a  will,  as  in  any  other  conveyance.  The  estates  could 
not  stand  together,  but  the  estate  for  life  was  swallowed  up  in 
the  estate  tail. 

3.  Although  it  should  appear  from  other  circumstances,  be- 
sides an  express  devise  for  life,  that  the  testator  did  not  intend 
to  give  the  first  devisee  a  greater  estate,  such  as  a  power  to 
settle  a  jointure,  with  the  concurrence  of  trustees  ;  or  an  inter- 
posed estate  to  trustees  to  preserve  contingent  remainders ;  or  a 
clause  that  the  devisor's  estate  should  be  without  impeachment 
of  waste;  yet  the  Courts  have  applied  the  rule,  and  given  the 
devisee  an  estate  of  inheritance. 
Broughton  v.  4.  A  person  devised  lands  to  trustees  and  their  heirs,  to  the 

2L(f.  Kaym.  intent  and  purpose  that  they  should  permit  and  suffer  A.  to  re- 
c  1  s  c  ceive  and  take  the  rents  and  profits  for  and  during  the  term  of 

12  East,  461.  his  natural  life;  and  after  his  decease  should  stand  seised  of 
the  same  lands  to  the  use  of  the  heirs  of  the  body  of  A. ; 
with  the  proviso  that  the  trustees  and  A.  might  make  a  jointure 
for  his  wife. 

It  was  determined  that  A.  took  an  estate  tail. 
Papillonr.  5.  Lands  were  devised  to  B.  for  life,  without  impeachment  of 

Voice» 

2  p.  vVms.  waste,  remainder  to  trustees  and  their  heirs  during  the  life  of  B. 
to  support  contingent  remainders,  remainder  to  the  heirs  of  the 
body  of  B.,  remainder  over. 

Sir  J.  Jekyll  was  of  opinion  that  an  estate  for  life  only  passed 
to  B.,  with  remainder  to  the  heirs  of  his  body,  by  purchase. 
But  upon  an  appeal  to  Lord  King,  he  said  the  remainder  to  the 
heirs  of  the  body  of  B.  was  within  the  general  rule,  and  must 
operate  as  words  of  limitation,  and  consequently  create  a  vested 
estate  tail  in  B. ;  and  that  the  breaking  into  this  rule  would  oc- 
casion the  utmost  uncertainty. 

Sayerr.  6.  A  person  deviscd  in  these  words, — "  I  oive  to  my  loving 

Masterman,  ^  >  &  J  o 

Amb.  344. 
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brother  G.  S.  and  the  heirs  of  his  body,  the  males  having  pre- 
ference, and  succeeding  according  to  their  births  ;  and  to  pre- 
serve contingent  remainders  from  being  barred  during  the  hfe  of 
the  said  G..S.,  I  give  the  said  estates  and  farms  to  my  friend 
Doctor  R. ;  and  on  faihne  of  issue  of  the  said  G.  S.,  I  give  the 
said  estates  and  farms  to  my  niece."  The  cause  came  on  to  be 
heard  before  Lord  Hardvvicke,  who  directed  a  case  to  be  made 
for  the  opinion  of  the  Judges  of  the  K.  B.  Afterwards,  upon 
his  resigning  the  great  seal,  Lords  Commissioners  VVilles,  Smythe, 
and  Wilmot  succeeding  to  it,  application  was  made  to  them  to 
hear  the  cause,  which  they  consented  to  do,  considering  them- 
selves as  Judges  at  law,  though  sitting  in  a  court  of  equity. 

Lord  Commissioner  Wilmot  said,  the  reason  of  the  rule  in 
Shelley's  case,  that  where  one  takes  an  estate  of  freehold,  and 
after  an  estate  is  limited  to  the  heirs  male  of  his  body,  the  heirs 
male  must  take  by  descent,  and  not  by  purchase,  was  to  secure 
to  the  lord  his  fruits  on  descent,  and  had  long  since  ceased. 
But  it  had  been  better  if  that  rule  had  never  been  broke  in  upon. 
He  was  not  for  breaking  in  upon  it  further.  He  could  not  find 
any  case  where  the  words,  heirs  of  the  body,  in  the  plural  num- 
ber, and  no  words  superadded,  had  been  considered  as  words  of 
purchase,  and  referred  to  Lord  King's  opinion  in  Papillon  v. 
Voice,  that  the  limitation  to  trustees  did  not  control  the  es- 
tate tail. 

The  Court  declared  that  G.  S.  was  entitled  to  an  estate  tail. 

7.  Where  the  limitation  to  the  heirs,  or  heirs  of  the  body  of  T'lo^Jgh  tiie  li- 

mitation be  only 
the  devisee  for  life,  is  only  mediate,  by  the  interposition  of  some    mediate. 

other  estate,  the  devisee  will,  notwithstanding,  take  an  estate 
in  fee  simple,  or  in  tail,  in  remainder ;  to  take  effect  in  posses- 
sion, upon  the  determination  of  the  interposed  estate  ;  and  the 
estate  for  life  is  not  merged  in  the  remainder. 

8.  R.  Bromley  beino-  entitled  to  a  reversion  in  fee  in  certain   Coison  i. 

•'  °  .  Colson, 

lands,  expectant  upon  the  death  of  Elizabeth  Foster,  devised   2Atk.  247. 
the  same  to  Robert  Colson  for  life,  remainder  to  trustees  during 
his  life,  to  preserve  contingent  remainders,  remainder  to  the  heirs 
of  the  body  of  the  said  Robert  Colson,  remainder  over. 

The  question  was,  what  estate  Robert  Colson  took  under 
this  devise  ;  and  the  case  having  been  sent  by  the  Chancellor 
(Lord  Hardwicke)  to  the  Court  of  K.  B.,  the  Judges  of  that 
Court  sent  the  followinsc  certificate  : — "  We  have  heard  counsel 


2  Stian.  1125. 
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in  the  question  leftTred  by  your  Lordship  to  us;  and  as  it  ap- 
pears by  the  state  of  the  case,  thero.is,  after  the  determination  of 
the  estate  for  bfc  of  Robert  Colson,  a  devise  to  J.  B.  and  R.  R. 
and  their  heirs,  for  and  during  the  life  of  Robert  Colson,  we  are 
of  opinion  that  by  reason  of  that  remainder  interposing  between 
the  devise  to  Robert  for  life,  and  the  subsequent  limitation  to 
the  heirs  of  his  body,  the  said  Robert  took  an  estate  for  life,  not 
merged  by  the  devise  to  the  heirs  of  his  body  ;  but  by  that  de- 
vise an  estate  tail  in  remainder  vested  in  the  said  Robert." 
MSS.  Rep.  Against  this  certificate  the  counsel  cited  2  Roll.  Ab.  418.  pi. 

4  &,  5.  to  prove  the  remainder  to  the  heirs  of  the  body  contin- 
gent.    But  after  looking  into  the  book,  Lord  Hardwicke  paid 
no  regard  to  it;  and  decreed  according  to  the  opinion  of  the 
Judges. 
Ante,  c.  b.  s.  9.  In  the  case  of  Hodgson  v.  Ambrose,  which  has  been  already 

^^^'  stated,  there  was  a  devise  to  Elizabeth  Belchier  and  Catherine 

Jolland,  in  the  same  words  as  in  the  case  of  Colson  ■«.  Colson; 
a  case  was  made  for  the  opinion  of  the  Court  of  K.  B.  upon  the 
following  question  :—"  Whether  Catherine  Belchier,  the  daugh- 
ter of  Elizabeth  Belchier,  took  any,  and  what  estate  under  the 
will  of  Susan  Jolland ;  and,  secondly,  what  estate  Catherine 
Jolland  took  under  the  said  will." 

The  Judges  of  the  Court  of  King's  Bench  gave  their  opinion 
in  the  following  words:  "  As  to  the  question  whether  Elizabeth 
would  have  taken  an  estate  tail,  whatever  our  opinions  might  be 
if  the  case  were  new,  we  think,  as  the  case  of  Colson  v.  Col- 
son is  literally  the  same,  the  precise  question  ought  not  to  be 
again  litigated  ;  and  by  that  authority  we  are  bound  to  say,  in 
the  words  of  the  certificate  in  that  case,  that  as  it  appears  by 
the  state  of  the  case  that  there  is,  after  the  determination  of  the 
estate  for  life  to  Ehzabeth  Belchier,  a  devise  to  W.  A.  and  J.  P. 
and  their  heirs,  for  and  during  the  life  of  Elizabeth  Belchier,  we 
are  of  opinion  that  Elizabeth  Belchier,  if  she  had  survived  the 
testatrix,  would  have  taken  an  estate  for  life  in  the  premises  de- 
vised to  her,  not  merged  by  the  devise  to  the  heirs  of  her  body ; 
but  by  that  devise  an  estate  tail  in  remainder  would  have  vested 
in  the  said  Elizabeth  ;  and  that  Catherine  Jolland  took  an  estate 
for  life  in  all  the  devised  premises,  not  merged  by  the  devise  to 
the  heirs  of  her  body  ;  but  by  that  devise  an  estate  tail  in  remain- 
der, vested  in  the  said  Catherine  Jolland." 
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The  Court  having  decreed  in  conformity  to  this  certificate,  an 
appeal  was  brought  in  the  House  of  Lords,  where  the  following 
question  was  put  to  the  Judges  :  **  What  estate  Catherine  Hodg- 
son took  under  the  will."  And  the  Lord  Ch.  Baron  of  the  Ex- 
chequer having  delivered  the  unanimous  opinion  of  the  Judges 
present,  "  That  Catherine  Hodgson  took  an  estate  for  life  in  all  the  [^"l^ffl^"^'' 
premises,  not  mero-ed  by  the  devise  to  the  heirs  of  her  body  ;  and  Measure  v.  Gee, 

^  o  .;  .     1   •      .1  •  J    5  Har.  &  Aid. 

that  by  that  devise  an  estate  tail  in  remainder  vested  in  the  said  g^Q.] 
Catherine;"  it  was  ordered  and  decreed,  that  the  appeal  should 
be  dismissed,  and  the  decree  affirmed. 

10.  Thouo-h  no  estate  for  fife  be  expressly  devised,  but  only  Though  the 

°  '  .,,  estate  for  life 

arises  by  a  necessary  implication  from  the  words  ot  the  will,  yet  ^^ise  by  impii- 
the  rule  will  be  applied. 

11.  I.  Foorde  made  his  will,  having  then  two  sons,  Rawlinson  Hayes  t;. 

^  loorde, 

and  William,  and  a  brother  Nicholas,   who  had  then  also  two  2 Black. R. 698. 

sons,  James  and  Nicholas,  and  gave  his  real  estate  to  his  eldest 

son  Rawlinson  at  his  age  of  twenty-three,  to  enjoy  the  whole 

during  his  life.     "And   the  whole   estate,  of  which   he  is  only 

tenant  for  life,  shall  after  his  decease  go  to  his  eldest  son  that 

shall  be  then  living  ;  and  if  he  dies  without  any  son  or  sons  to 

enjoy  it  during  their  lives  (of  which  none  are  or  shall  be  tenants 

but  while  they  live  to  enjoy  it),  that  then  it  shall  come  to  his 

brother  William  Foorde  during  his  life,  and  to  any  of  his  heirs  [Reece  v.  Steel, 

males  during  their  lives,  and  no  longer  ;  and  if  they  die  without 

issue   male,  then    to    the    heirs    male  of  my  brother   Nicholas 

Foorde's  sons,   and  to  any  of  their  heirs  male  during  their  lives 

(of  which  none  of  them  are  tenants  any  longer,  nor  shall  it  be  in 

any  of  their  powers  to  sell,  dispose,  or  make  away  any  part  or 

the  whole  of  it);  and   in   case   they  all   die  without  heirs  male, 

then  it  is  to  go  to  the  next  of  kin  of  me." 

At  the  same  time,  and  with  the  same  solemnities,  the  testator 
published  a  schedule,  referred  to  in  the  said  will,  and  which  the 
special  verdict  found  to  be  part  of  his  will,  containing  a  very 
particular  account  of  all  his  real  and  personal  estate  ;  the  title 
to  which  schedule  was  in  these  words :  "  An  account  how  I  dis- 
pose of  my  estate  to  my  son  Rawlinson  Foorde,  as  followeth  : — 
He  paying  his  mother  out  of  my  real  estate  the  sum  of  15/.  per 
annum  during  her  life,  and  24/.  per  annum  out  of  my  mortgages, 
and  then  all  to  revert  to  my  son  Ravvley  Foorde,  during  his  life ; 
and  after  his  death  to  his  sons;  and    for  want   of  sons,  to  his 
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brother  William  Foorde,  during  his  life,  and  afterwards  to  Wil- 
liam Foorde's  eldest  son  ;  and  for  want  of  his  having  sons,  to  ray 
brother  Nicholas  Foorde's  sons;  and  for  want  of  any  sons,  to  my 
sons'  daughters,  and  so  to  the  next  of  kin." 

Rawlinson  and  William,  the  two  sons  of  the  testator,  died 
without  issue  male;  James  the  eldest  nephew  died  before  Wil- 
liam the  son ;  and  upon  William's  death,  the  youngest  nephew 
entered,  and  suffered  a  recovery.  The  question  was,  whether 
Nicholas  the  nephew  took  an  estate  for  life,  or  in  tail,  under  the 
will  and  schedule. 

The  Court  of  K.  B.  in  Ireland  was  of  opinion  that  he  took 
only  an  estate  for  life. 

Upon  a  writ  of  error  to  the  Court  of  K.  B.  in  England,  Lord 
Mansfield  delivered  the  opinion  of  the  Court,  that  the  only  doubt 
was,  whether  by  the  words  of  the  will,  Nicholas,  the  nephew  of 
the  testator,  took  any  estate  by  implication.  That  this  doubt 
was  removed  by  the  schedule,  which  expressly  gave  an  estate  to 
the  sons  of  his  brother  Nicholas  Foorde;  that  therefore  Nicholas 
the  nephew  took  an  estate  for  life  by  implication,  thus  explained, 
which  being  conjoined  to  the  estate  expressly  given  to  his  heirs 
males,  would  by  the  known  rules  of  law,  give  him  an  estate 
in  tail  male.  Judgment  was  given  accordingly. 
Where  the  word  12.  Although  the  limitation  be  to  the  heir,  in  the  singular 
heirisused.        number,  yet  the  rule  will  be  applied,  and  the  devisee  will  be 

construed  to  take  an  estate  tail. 

Burley'scase,  13.  Tlius,  Lord  Hale  says,  it  was  adjudged  in  43  Eliz.  that 

^"^'  '   *       a  devise  to  A.  for  life,  remainder  to  the  next  heir  male,  and  for 

default  of  such  heir  male,  then  to  remain  over,  was  an  estate 

tail. 

Welkins r.  14.  A  person  devised  lands  to  his  youngest  son  for  ever,  and 

l^Roinv'b  836.  ^^^^^'  ^^^^  death,  to  the  heir  male  of  his  body  for  ever  ;  and  for  de- 

Buist.  219.         fault  of  such  heir  male,  to  E.  his  eldest  son  for  ever.     It  was 

2VerD.324.  ' 

resolved,  that  the  youngest  son  took  an  estate  tail. 

Miller  v.  15.  In  a  case  cited  by  Mr.  Robinson,  in  his  Custom  of  Gavel- 

Rob.'^Gav.  96.    kind,  there  was  a  devise  to  Serjeant  Miller  and  his  wife  for  their 

lives,  remainder  to  the  next  heir  male  of  their  two  bodies.     It 

was  held  that  this  was  a  devise  in  tail:  for  a  devise  to  the  heir 

male  was  a  devise  in  tail,  unless  there  were  words  of  limitation 

Infra,  s.  49.       superadded,  so  as  to  bring  it  within  the  reason  of  Archer's  case. 
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But  the  words  "  first,  next,  or  eldest,"  or  any  like  words  super- 
added, made  no  difference. 

16.  Sir  T.  Trollope  devised  the  manor  of  A.  to  his  first  son  Dubbcrv. 

1         r  1  •      u     1  Trollope,  Amb. 

William  for  life,  remainder  to  the   heirs  male  ot  his  body,  re-  453.  cases 

mainder  to  his  second  son  Thomas  for  life,  and  after  his  death  to  3e,  I6O.' 
the  first  heir  male  of  his  body. 

The  Court  held  that  the  words  "  heir  male"  were  to  be  under-  [O'Keefe  v. 

m  1  i.    '1       ■*  Jones, 

Stood  collectively,  and  that  Thomas  took  an  estate  tail ;  it  ap-  13  y^g  413.] 

pearing  that  such  was  the   testator's   intention   by   the   other 

devises.     That  this  stood  distinguished  from  Archer's  case,  no  infra,  s.  49. 

limitation  being  superadded  to  the  words  "  first  heir  male ;"  and 

the  word  Jirst  should  be  understood  first  in  order  of  succession 

from  time  to  time. 

17.  A  devise  to  the  heirs  or  heirs  of  the  body,  of  a  prior  de-  Tho^g'^  there 

•'  '  are  superadded 

visee,  with  superadded  words  of  limitation,  will  be  construed  to  words. 
be  within  the  rule  in  Shelley's  case,  so  as  to  create  an  estate  in 
fee  or  in  tail. 

18.  A  person  devised  to  Nicholas  Lisle  for  his  life,  and  after  ^oodright «. 

'  Pullyn,  2  Ld. 

the  decease  of  the  said  Nicholas,  he  devised  the  same  unto  the  Raym.  1437. 
heirs  males  of  the  body  of  the  said  Nicholas,  lawfully  to  be 
beo-otten,  and    his   heirs   for   ever;    but  if  the   said    jNicholas 
should  happen  to  die  without  such  heir  male,  then  he  devised 
over. 

The  Judo-es  were  all  of  opinion  that  this  was  an  estate  tail  in 
Nicholas.  They  held,  that  the  subsequent  words  relied  on, 
as  his,  and  if  he  died  ivithout  such  heir  male,  were  not  sufficient 
to  restrain  and  alter  the  operation  of  the  words,  heirs  males,  and  [Wright  v. 

.  Pearson, 

SO  qualify  them  as  to  make  them  a  description   of  the  person;   1  Eden,  119.] 

and  that  the   operation  of  plain  and   clear  words,  and  a  settled 

rule  of  law,  should  not  be  defeated  or  broken  into  by  uncertain 

or  doubtful  words,  which  they  took  the  last  at  least  to  be. 

19.  The  foUowino- case  was  sent  by  the  Lord  Keeper  to  the  Legate  r. 

°  .  Sewell, 

Court  of  C.  B.  for  its  opinion.  l  p,  Wms.  67. 

G.  Legate  devised  his  lands,  in  default  of  issue  of  his  own 
body,  to  his  nephew  William  Legate,  for  and  during  the  term  of 
his  natural  life,  and  after  his  decease,  to  the  heirs  male  of  the 
body  of  his  said  nephew  lawfully  to  be  begotten,  and  the  heirs 
male  of  the  body  of  every  such  heir  male,  severally  and  succes- 
sively, as  they  should  be  in  priority  of  birth  ;  and  for  want  of 
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such  issue,  to  his  brotlier,  isLc.  The  ([uestion  was,  wlicther  Wil- 
liam Legate  the  nephew  had  an  estate  tail  vested  in  him,  or  an 
estate  for  life  only. 

Three  of  the  Judges  were  of  opinion  that  William  Legate  had 
an  estate  tail  vested  in  him,  and  Mr.  Justice  Tracey  certified 
that  he  had  only  an  estate  for  life. 

Mr.  Peere  Williams  says,  the  Court  appearing  not  to  be  satis- 
fied with  the  certificate  of  the  three  Judges,  directed  an  eject- 
ment to  be  brought  in  B.  11.  in  order  to  have  the  matter  settled  : 
but  it  was  said  the  parties  agreed,  and  so  the  question  was  not 
determined.     Yet  in  2  Vesey,  ()57,  Lord  Ilardwicke  says,  Lord 
Covvper  held  himself  bound  to  agree  with  the  three  Judges,  and 
so  decreed. 
Morrisr.Ward,       20.  Thomas  Wardell  devised   thus, — "I   give  and  bequeath 
cited  8 Term  11.  ^^^.^         daughter  Lucretia  all  my  plantations,  together  with  the 
negroes,  &c.,  during  the  natural  life  of  my  said  daughter.     Item, 
[Nashr.Coates,  I  bequeath  to  the  heirs  of  the  body  of  my  said  daughter  Lucretia, 
839."^  ^'^°'     begotten  or  to  be  begotten,  and  to  his  or  her  heirs  for  ever,  after 
my  said  daughter's  decease,  all  my  before-mentioned  plantations, 
&c.    But  for  want  of  such  heirs  of  the  body  of  my  said  daughter, 
I  also  give  and  bequeath  the  aforesaid  premises,  after  the  decease 
of  mv  said  daughter,  to  my  own  next  heirs,  and  their  heirs  for 


ever, 


This  case  came  on  before  the  Privy  Council  upon  an  appeal 
from  Barbadocs,  and  the  following  reasons  were  used  in  the 
printed  case. 

*'  It  is  a  general  rule  of  law,  that  when  an  estate  is  limited  to 
one  for  life,  a  limitation  afterwards  to  the  heirs  of  the  body  of 
that  same  person  creates  an  estate  tail.  And  though  this  be  in 
the  case  of  a  will,  there  is  no  reason  to  depart  from  that  rule ; 
for  if  Lucretia  were  construed  to  have  an  estate  for  life  only, 
then  the  remainder  to  the  heirs  of  her  body  would  be  words  of 
purchase;  and  then,  though  she  had  several  sons,  yet  the  eldest 
only  would  have  been  heir,  and  the  younger  sons  would  never 
have  taken  under  that  limitation,  though  it  was  clearly  the  tes- 
tator's intention  that  all  her  sons  should  take,  by  using  the  word 
heits,  in  the  plural  number.  And  the  subsequent  clause, — *  for 
want  of  such  heirs  of  the  body  of  my  said  daughter,  to  my  own 
next  heirs,  and  their  heirs  for  ever,'  is  a  further  explanation  of 
his  meaning,  that  his  daughter  should  take  an  estate  tail,  with  a 
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remainder  to  his  own  right  heirs.  Signed,  N.  Fazakerley. 
D.  Ryder." 

Tl)is  case  was  heard  before  the  Privy  Council  in  1730,  when  [Measures. 

.  Gee,  5  B.  & 

it  was  ruled  that  Lucretia  took  an  estate  tail.    The  Chief  Justices  Aid.  910. 
Raymond  and  Eyre  assisted  at  the  decision.     And  Lord  Kenyon  2Sim.'i  Sm. ' 
has  said,    that  though  the  above  were  only  the  reasons  of  the  4U.] 
counsel   in  that  case,  they  contained  as  much  good  sense  and 
sound  law  as  if  they   had    the  authority  of  all  the  Judges  of 
England. 

21.  [The  rule  under  consideration  is  equally  applicable,  not-  [Or  words  of 
withstanding  superadded  words  of  modification,  inconsistent  Jf°'estTte!*]°  ° 
with  an  estate  tail  in  the  first  taker. 

22.  Thus  where  the  devise  was  to  A.  for  life,  and  after  his 
decease  to  the  heirs  of  his  body  to  take  a  stenants  in  common  (a) ; 
or  to  the  heirs  of  his  body  in  such  shares  and  proportions, 
manner  and  form  as  A.  should  appoint  (6) ;  and  in  default 
of  appointment  to  the  heirs  of  his  body,  share  and  share 
alike,  (c) 

23.  So  also  where  the  devise  was  of  real  estates,  subject  to  Doe  v.  Harvey, 
debts  and  legacies,  to  T.  C.  for  life,  and  after  the  determination  of  eio.' 

that  estate  in  his  lifetime  to  A.  and  B.  and  their  heirs  during  his 
life,  to  preserve  contingent  remainders,  and  after  the  decease  of 
T.  C,  to  and  among  all  and  every  the  heirs  of  the  body  of  T.  C. 
as  well  male  as  female,  to  take  as  tenants  in  common ;  it  was 
decided  T.  C.  took  an  estate  tail. 

24.  The  above  rule  of  construction  has  not  been  adopted  with- 
out considerable  conflict  of  opinion,  involving  some  collision  of 
authority  (d) ;  but  it  is  conceived  that  the  rule  as  above  stated  is 
now  settled.] 

25.  There  are,  however,  some  cases  in  which  superadded  words 
of  limitation  may  control  the  words  "  heirs,"  and  "  heirs  of  the 
body,"  so  as  to  render  them  words  of  purchase  ;  of  which  an 
account  will  be  given  hereafter. 

(rt)  [Bennett  u.  Earl  Tankerville,  19  Ves.  170.  Doe  v.  Featherstone,  1  B.&  Adol.944. 
(6)  Doe  I'.  Goldsmith,  7  Taunt.  209. 

(c)  Doe  V.  Jesson,  5  M.  &  Sel.  95.  2  Bli.  1. ;  infra,  s.  62. 

(d)  Wilson  V.  Vansittart,  Amb.  562.  Doe  d.  Browne  i'.  Holme.  3  Wilson,  237, 
241.  Doe  r.  Laming,  2  Burr.  1100.  Doe  v.  Ironmonger,  3  East,  533.  Doer.  Goff, 
11  East,  668.  Gretton  v.  Haward,  6  Taunt.  94.  Crmnp  i'.  Norwood,  7  Taunt.  362. 
2  Marsh.  161 .  Bight  v.  Creber,  5  B.  &  Cress.  866.,  and  other  cases  which  it  is  not  con- 
sidered necessary  to  cite  in  this  place.] 
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Applied  in  de- 
vises of  trust 
estates. 


Sweetaple'v. 

]5indon, 

Tit. 5. c. 2. s.  14, 


Bale  V. 

Coleman,  1  P. 
Wms.142. 


[Philips  V. 
Jirydges, 
3  Ves.  120.] 


Vide  infra. 


Bagshaw  v. 
Spencer, 
Collect.  Jur. 
vol.  1.  378. 


2'iUe  XXXVIII.  Devii>c.  Ch.  XIV.  s.  26—28. 

26.  In  consequence  of  the  rule  that  equity  follows  the  law,  it 
has  been  long  settled  that  in  devises  of  mere  trust  estates,  where 
no  conveyance  is  directed  to  be  made,  the  construction  is  the 
same  in  Chancery,  as  it  would  be  in  a  court  of  common  law, 
upon  a  devise  of  a  legal  estate ;  so  that  the  rule  in  Shelley's  case 
is  there  applied  to  the  construction  of  devises,  as  well  as  at  law. 

27.  One  devised  lands  to  four  persons  and  their  heirs,  for 
payment  of  debts,  and  afterwards  to  the  use  of  them  and  their 
heirs.  After  which,  by  a  codicil,  he  devised  that  his  will  should 
stand,  saving  that  when  his  debts  were  paid.  A.,  who  was  one  of 
the  four  devisees  in  the  will,  should  have  his  share  of  the  lands 
to  himself  for  life,  with  a  power  to  make  leases  for  ninety-nine 
years  determinable  on  three  lives,  remainder  to  the  heirs  male  of 
his  body,  remainder  over. 

Lord  Cowper  was  of  opinion  that  A.  ought  to  be  tenant  for 
life  only,  with  remainder  to  his  first  and  other  sons  in  tail  male. 
But  the  case  coming  on  before  Lord  Harcourt,  on  a  rehearing,  he 
said — "  This  being  the  case  of  a  will,  dift'ers  from  the  several 
cases  that  have  been  cited  of  marriage  articles,  in  the  nature  of 
which  the  issue  are  particularly  considered,  and  looked  upon  as 
purchasers;  and  for  which  reason  the  Court  has  restrained  the 
general  expressions  made  use  of  by  the  parties ;  for  it  cannot 
reasonably  be  supposed  that  a  valuable  consideration  would  be 
given  for  the  settlement  of  an  estate,  which,  as  soon  as  settled, 
the  husband  might  destroy.  But  no  case  has  been  cited  where, 
upon  the  words  of  a  will,  or  the  parties  claim  voluntarily,  the 
like  decree  has  been  made.  In  all  such  cases  the  testator's 
intent  must  be  presumed  to  be  consistent  with  the  rules  of  law,  and 
at  law  these  words  would  certainly  create  an  entail.  Neither  can 
it  be  inferred  with  any  certainty,  from  the  power  of  leasing  given 
by  the  testator,  that  no  estate  tail  was  intended  ;  in  regard  such 
power  of  leasing  is  more  beneficial  than  that  given  to  tenant  in 
tail  by  statute.  And  as  the  debts  are  admitted  by  the  pleadings 
to  be  all  paid,  the  same  construction  is  now  to  be  made,  as  if 
there  had  been  originally  no  trust.  So  decree  A.'s  share  or  fourth 
part  to  be  conveyed  to  him  and  the  heirs  male  of  his  body,  re- 
mainder over,"  Sec. 

28.  The  doctrine  laid  down  in  the  preceding  case,  was  contra- 
dicted by  Lord  Hardwicke  in  the  following  one.  A  person  de- 
vised an  estate  to  trustees,  their  heirs,  and  assigns,  in  trust  that 
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they  and  their  heirs  should  in  the  first  place,  by  the  rents  and 
profits,  or  by  sale  or  mortgage  of  the  premises,  raise  so  much  as 
should  be  necessary  for  the  payment  of  his  debts  ;  and  after 
payment  thereof  gave  the  same  unto  his  trustees  for  500  years, 
without  impeachment  of  waste,  upon  trust  as  after  mentioned  ; 
and  then  went  on  in  these  words, — "  And  from  and  after  the 
determination  of  the  said  estate  for  years,  then  I  give  and  devise 
all  my  said  lands,  &c.  unto  my  said  trustees,  their  heirs  and 
assigns,  my  mind  being  that  my  said  trustees  shall  be  and  stand 
seised  of  the  said  premises  in  trust  to  the  several  uses,  behoofs, 
intents,  and  purposes  after  declared  ;  viz,  as  for  one  moiety  of 
the  same  premises,  I  give  and  devise  the  same  to  the  use  and 
behoof  of  my  nephew  Thomas  Bagshaw,  for  the  term  of  his  na- 
tural life,  without  impeachment  of  waste;  and  from  and  after 
the  determination  of  that  estate,  to  my  said  trustees  and  their 
heirs,  for  and  during  the  life  of  the  said  Thomas  Bagshaw,  to 
preserve  and  support  the  contingent  uses  and  remainders  herein- 
after limited,  but  to  permit  the  said  Thomas  Bagshaw  to  receive 
the  rents  and  profits  during  his  natural  life ;  and  after  his  de- 
cease, then  to  the  use  and  behoof  of  the  heirs  of  the  body  of  the 
said  Thomas  ;"  and  for  want  of  such  issue,  then  to  Benjamin 
Bao;shaw  in  the  same  manner. 

Lord  Hardwicke  held  that  Benjamin  Bagshaw  took  an  estate 
for  life  only;  for  if  a  conveyance  had  been  prayed,  there  must 
have  been  a  limitation  to  trustees  to  preserve  contingent  remain- 
ders, and  then  the  next  limitation  must  have  been  to  the  first 
and  other  sons  of  Benjamin  Bagshaw  ;  for  there  were  no  contin- 
gent uses  or  remainders,  unless  the  limitations  to  the  heirs  of 
the  body  of  B.  Bagshaw  were  allowed  to  be  such. 

The  preceding  case  is  not  now  held  to  be  any  authority,  as  it 
has  been  contradicted  by  Lord  Keeper  Henley,  in  a  case  which  Feame,  Cont. 
will  be  stated  hereafter ;  and  also  by  a  determination  of  Lord  ed.  8*. 
Thurlovi^. 

29.  Sir  Edward  Turner  devised  all  his  real  estate  to  C.  B.,  in  Garth  y. 

Baldwin, 

trust  to  pay  the  rents  to  Sarah  Garth  for  her  life,  and  after  her  2  Ves.  s.  646. 
death,  to  pay  the  same  to  Edward  Turner  Garth  her  son  for  life,  125.  ib. 
and  afterwards  to  pay  the  same  to  the  heirs  of  his  body. 

Lord  Hardwicke  said,  that  upon  the  true  construction  of  this 
will,  he  was  obliged  by  the  rules  of  law  and  equity  to  direct  the 
conveyance  to  be  to  the  son  in  tail :  because  in  limitations  of  a 
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trust,  ('it})er  of  real  or  personal  estate,  (o  be  determined  in  the 
('ourt  of  Chancery,  the  construction  ought  to  be  made  accord- 
ing to  the  construction  of  limitations  of  a  leo;al  estate  :  with  this 

o  to  ' 

distinction,  unless  the  intent  of  the  testator,  or  author  of  the 
trust,  plainly  appears  to  the  contrary.  But  if  the  intent  does 
not  plainly  apjiear  to  contradict  and  overrule  the  legal  construc- 
tion of  the  limitation,  it  was  never  laid  down,  nor  was  it  by  him 
in  the  case  of  Bagshaw  v.  Spencer,  that  the  legal  construction 
should  be  overruled  by  any  thing  but  the  plain  intent.  That  he 
was  not  in  a  court  of  equity  to  over-rule  the  legal  construction 
of  the  limitation,  unless  the  intent  of  the  testator,  or  author  of 
the  trust,  appeared  by  declaration  plain,  that  is,  not  saying  it  in 
so  many  words,  but  plain  expression,  or  necessary  implication  of 
his  intent;  which  was  the  same  thing. 
AV right  r.  30.  Henry  llayuey  having  five  grandchildren,  devised  all  his 

Arnb!"358.         freehold   estates  to  trustees  and  their  heirs,  in  trust  to  raise  a 
Jearne,  t:ont.     g^^jj  ^f  moncv  for  his  o;i'a"<Jchildren  ;  and  subject  thereto,  to  the 

Kern.  126. ed.  8.  -'  °  ■'  _ 

1  Eden,  119.  use  of  his  nephew  T.  Rayney  and  his  assigns  for  his  life,  remainder 
to  trustees  to  preserve  contingent  remainders,  remainder  to  the 
use  of  the  heirs  male  of  the  said  T.  Rayney  begotten,  and  their 
lieirs ;  provided  that  in  case  the  said  T.  Rayney  should  die 
without  leaving  any  issue  male  of  his  body  living  at  his  death, 
then  and  in  such  case  he  subjected  the  premises  to  the  payment 
of  100/.  a-piece  to  his  two  nieces;  and  for  defaidt  of  such  issue 
male  of  his  said  nephew  T.  Rayney,  then,  as  to  all  the  premises, 
to  his  five  grandchildren,  or  such  as  should  be  living  at  the  time 
of  the  failure  of  issue  male  of  tlie  said  T.  Rayney,  their  heirs 
and  assigns :  provided  that  the  said  T.  Rayney  should  be  put 
out  apprentice  to  a  surgeon,  or  sent  to  Cambridge;  and  in  case 
he  should  refuse  to  be  an  apprentice,  or  to  go  to  Cambridge, 
then  his  will  was  that  the  estate  so  before  limited  to  the  said 
T.  Rayney  for  his  life,  should  cease  and  determine,  and  be  void, 
as  if  he  had  been  dead  ;  and  that  the  said  premises  so  limited  to 
the  said  Thomas  for  his  life,  and  his  issue  male  as  aforesaid, 
should  from  thenceforth  revert  over  and  go  to  such  of  his  grand- 
children as  should  be  living,  and  to  their  heirs. 

T.  Rayney  died  without  issue,  having  suffered  a  recovery  of 
the  premises  ;  and  the  question  was,  wiiether  he  took  an  estate 
tail,  or  an  estate  for  life. 

Lord  Keeper  Henley  said,  first,  that  the  estate  was  a  fee  in 
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the  trustees,  and  not  executed  by  the  statute  of  Uses  in  any  of 
the  subsequent  limitations.  But  he  thought  that  was  not  very 
material  in  the  principal  case,  as  by  the  will  the  trusts  were 
fully  limited  and  declared.  For  he  thought  it  very  dangerous 
that  a  different  construction  should  be  put  upon  words  of  limita- 
tion in  cases  of  trusts  and  legal  estates,  except  where  the  limita- 
tions were  imperfect,  and  something  seemed  left  to  be  done  by 
the  trustees  in  the  first  place;  and,  consequently,  secondarily 
by  the  Court  of  Chancery. 

The  second  question  was,  whether  the  heirs  male  of  Thomas 
Rayney  took  a  fee  as  purchasers,  or  in  tail,  under  the  limitation 
to  the  father.  He  thought  that  T.  Rayney  took  an  estate  tail, 
from  the  apparent  intent  of  the  testator,  who  plainly  intended 
that  the  heirs  male,  Sec.  should  not  take  an  estate  in  fee,  which 
they  must,  if  they  took  as  purchasers.  He  was  considering,  he 
said,  whether  he  could  not  make  this  construction,  viz.  to  Thomas 
for  life,  then  to  his  heirs  male  in  tail,  then  to  the  grandchildren. 
And  if  the  limitation  had  been,  for  default  of  such  heirs  of  the 
body,  he  might  have  considered  it  as  heirs  of  the  body  of  the 
heirs  male,  &.c.  mentioned  before.  But  the  limitation  there  was, 
for  default  of  such  issue  male,  &,c.  He  thought  the  words,  ami 
their  heirs,  in  the  will,  were  redundant  and  surplusage  ;  and 
that  Thomas  Rayney  took  an  estate  tail  ;  and  consequently 
that  the  recovery  suffered  by  him  was  good.  And  though  it 
was  a  rule  never  to  reject  words  in  a  will,  if  they  could 
stand,  yet  he  must  do  it  in  this  case,  to  support  the  testator's 
intent. 

He  said,  that  in  the  case  of  Bagshaw  v.  Spencer,  which  was 
a  case  of  a  trust,  as  the  principal  one  was.  Lord  Hardwicke  did 
upon  that  ground,  and  the  limitation  of  the  other  moiety  of  the 
estate  to  the  Spencers,  and  other  circumstances  in  the  case, 
which  showed  the  intent  of  the  testator  plain  and  clear,  con- 
strue it  to  be  only  an  estate  for  life  in  Bagshaw,  contrary  to 
the  former  determinations.  He  did  it  on  the  plain  intent  of  the 
testator,  and  in  so  doing  assumed  no  more  power  than  every 
court  of  law  had. 

31.  John  Holman  gave  all  his  estate  to  trustees  and  their  heirs,   Austen  i. 
to  the  uses,  trusts,  and  purposes  therein  mentioned  ;  first,  to  the  Amb.  376. 
intent  that  his  sisters  should  receive  an  annuity  for  their  lives,   ^  Eden,  361, 
and  subject  thereto,  in  trust  for  the  plaintiff  for  life,   remainder 
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Jervoise  v.  to  trustees  to  preserve  contingent  remainders,  remainder  to  the 
thumbeiland,  hcIrs  of  tlic  body  of  the  plaintiff,  remainder  to  his  own  right 
559^^57^2.  &^see  l^^irs.     He  also  gave  the  residue  of  his  personal  estate  to  trustee's, 

per  Lord  Ekion,  jj^  ^rust  to  buv  lands  in  fee,  which  he  directed  should  remain, 
17  Ves.  p.  76.  -^  ' 

continue,  and  be,  to,  for,  and  upon  such  and  the  like  estate  and 
estates,  trusts,  intents  and  purposes,  as  were  by  him  before  de- 
vised, limited,  or  declared  of  and  concerning  his  lands  and  pre- 
mises therein-before  devised,  or  as  near  thereto  as  might  be,  and 
the  deaths  of  persons  would  admit. 

Upon  a  bill  to  have  the  residue  laid  out  according  to  the  will, 
the  question  was,  whether  the  plaintiff  was  entitled  to  an  estate 
for  life,  or  in  tail,  in  the  lands  to  be  purchased. 

Lord  Keeper  Henley  said,  nothing  was  left  to  the  trustees  to 
be  done,  but  to  buy  the  land  ;  the  testator  had  declared  the  uses 
of  the  land,  when  purchased  :  he  did  not  believe  the  testator  in- 
tended the  trustees  should  make  a  conveyance  ;  there  was  no 
necessity  for  it.  It  was  said,  if  the  words  in  the  former  limita- 
tion had  been  again  repeated,  it  would  have  been  the  very  case 
Infra,  s.  65.  of  Papillon  V.  Voice  ;  but  he  thought  otherwise.  There  was  a 
direction  to  the  trustees  in  that  case  to  convey,  but  there  was  no 
direction  here.  The  true  guide  was  this,  where  the  assistance  of 
trustees,  which  was  ultimately  the  assistance  of  the  Court  of 
Chancery,  was  prayed  in  aid,  to  complete  a  limitation,  in  that 
case  the  limitation  in  the  will  not  being  complete,  it  was  a  suffi- 
cient declaration  of  the  testator's  intention  that  the  Court  should 
model  the  limitations ;  but  where  the  trusts  and  limitations  were 
expressly  declared,  the  Court  had  no  authority  to  interfere,  and 
make  them  different  from  what  they  would  be  at  law. 
Decreed  that  the  plaintiff  was  entitled  to  an  estate  tail. 
Jones  f.  Mor-  32.  Sir  William  Morgan  devised  an  estate  to  trustees,  to  raise 
C  "c^206''  money  in  aid  of  his  personal  estate,  for  the  payment  of  his  debts  ; 
and  after  payment  thereof,  then  to  stand  seised  to  the  use  of  his 
son  William,  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  waste  ;  and  from  and  after  his  decease,  to  the 
use  and  behoof  of  the  heirs  male  of  the  body  of  his  said  son 
William,  lawfully  to  be  begotten,  severally,  respectively,  and  in 
remainder,  one  after  another,  as  they  and  every  of  them  should 
be  in  priority  of  birth  and  seniority  of  age ;  and  for  default  of 
such  issue,  to  any  after-born  son  he  might  have;  with  a  power, 
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while  in  possession,  of  leasing,  making  a  jointure,  and  raising 
portions  for  younger  children. 

The  question  was,  whether  William  the  son  look  an  estate  in 
tail  or  for  life  only. 

Lord  Thurlow  said,  he  could  not  distinguish  this  case  from 
that  of  Wright  v.  Pearson,  with  which  the  case  of  Bagshaw  v. 
Spencer  could  not  stand.  It  had  been  contended,  that  however 
it  might  be  at  law,  it  should  be  construed  otherwise  in  equity, 
for  that  the  whole  fee  was  given  to  the  trustees,  as  it  might  be 
necessary  for  the  payment  of  the  debts  ;  but  after  payment  of 
the  debts  the  testator  did  not  mean  to  leave  any  thing  executory  ; 
no,  the  trustees  were  to  stand  seised  to  the  subsequent  uses.  If 
this  was  not  a  legal  estate,  it  was  only  not  so  because  the  first 
use  might  absorb  the  whole  estate  ;  then  the  only  question  was, 
whether,  under  the  cases  decided,  he  must  consider  this  point  as 
being  different  in  the  case  of  legal  and  equitable  estates.  In 
Garth  v.  Baldwin  the  construction  restored  the  law,  that  trusts 
were  to  be  considered  in  the  same  manner  as  legal  estates ;  if 
that  were  so,  there  could  not  be  a  more  proper  case  to  apply  the  [Poolers  Poole, 
rule  than  this,  as  there  could  be  nothing  so  near  a  legal  estate  goo^Tnfra^' 
as  the  present :  he  thought  therefore  the  same  rule  of  construe-  ^-  ^^-1 
tion  must  apply  in  equity,  as  at  law  ;  and  decreed  that  William 
took  an  estate  tail. 

33.  Where  the  Court  of  Chancery  is  called  upon  to  direct  a 
conveyance  to  be  made  under  a  will,  the  construction  has  been 
different;  of  which  an  account  will  be  given  hereafter. 

34.  The  rule  in  Shelley's  case  has  been  applied  in  the  con-  And  in  devises 
struction  of  devises  of  copyholds.     As  where  a  person  who  had  "'^  ^"P>'''°''''- 
surrendered  a  copyhold  to  the  use  of  his  will,  devised  it  to  B.  for  Pawseyr.Low- 
life,  and  after  his  death,  to  the  heirs  of  his  body  begotten.     It  J'''2K"'-Ab. 
was  held  that  the  word  heir  being  ftomen  cu/kctivum,  was  equi- 
valent to  the  word  heirs,  in  the  plural  number,  and  so  B.  took 

a  fee  executed  ;  and  his  heir  should  have  it  by  descent,  and  not 

by  purchase.     But  Lord  C.  B.  Gilbert  has  observed  on  this  case.  Ten.  270. 

that  it  must  have  been  meant  of  a  fee  tail,  because  the  heirs 

wei  e  restrained  to  the  body  of  B. 

35.  In  ejectment,  Lord  Ch.  J.  Pratt  ruled  this  case:  A.  sur-  Uusi.yr. 
rendered  a  copyhold  estate  to  the  use  of  his  will,  and  then  de-  f  s,'a!4S 
vised  it  to  B.  for  life,  and  after  his  decease  to  the  heirs  of  his 

VOL.    VI.  U 


290 


3  P.  Wms.  262. 


2  Atk.  258. 


Williams  v. 
Jekyl,  2  Ves. 
S.  681. 


And  in  wills  of 
terms  for  years. 

Dod  V.  Dicken- 
son, B  Vin.  Ab. 
451.  pi.  25. 


Fearne,  Ex. 
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body.  B.  died  in  the  lifetime  of  the  testator.  It  was  held  that 
his  heir  could  take  nothing  ;  for  it  was  a  devise  in  tail  to  B. ;  the 
words,  "  heirs  of  liis  body,"  being  words  of  limitation. 

36.  [The  rule  in  Shelley's  case  has  been  also  applied  to  the 
construction  of  limitations  in  wills  and  deeds  of  estates  pur  autre 
vie.  In  Low  v.  Burron,  a  person  seised  of  an  estate  for  three 
lives,  devised  it  to  his  daughter  iNIary  for  life,  remainder  to  her 
issue  male,  remainder  over  :  the  questions  in  the  cause  and  the 
decision  were  grounded  on  the  assumption  that  Mary  took  a 
guasi  estate  tail. 

37.  In  Forstert!.  Forster  leaseholds  for  lives  were  settled  upon 
trust  for  John  Forster  for  life,  and  (after  an  intermediate  charge 
for  portions,)  in  trust  for  the  heirs  male  of  John,  remainder  in 
trust  for  the  heirs  male  of  Charles,  the  father  and  settlor,  re- 
mainder to  his  right  heirs.  It  was  decided  that  the  limitations 
to  the  heirs  of  the  body,  and  to  the  right  heirs  of  Charles,  were 
not  words  of  purchase,  giving  contingent  remainders  to  the  heirs 
male  of  Charles,  but  were  words  of  limitation,  and  that  upon  the 
death  of  Charles,  the  quasi  entail  was  executed  in  possession  in 
John,  and  that  he  had  barred  it  by  a  subsequent  settlement.] 

38.  The  ride  in  Shelley's  case  has  also  been  applied  in  the 
construction  of  wills  of  terms  for  years.  Therefore  if  a  term  be 
given  to  A.  for  life,  and  afterwards  to  the  heirs  of  his  body,  these 
words  are  generally  construed  to  be  words  of  limitation,  and  the 
whole  vests  in  the  first  taker.  But  if  there  appear  any  circum- 
stance or  clause  in  the  will  to  show  the  intention  that  these 
words  should  be  words  of  purchase,  and  not  of  limitation,  then 
it  seems  the  ancestor  will  take  for  life  only,  and  his  heir  will  take 
by  purchase. 

39.  The  rule  in  Shelley's  case  does  not  apply  to  the  words 
"  sons"  or  "  children."  And  tlierefore  a  devise  to  A.  for  life,  with 
remainder  to  his  first  and  other  sons,  or  to  his  sons  or  children, 
gives  to  A.  only  an  estate  for  life,  and  his  sons  or  children  will 
take  by  purchase. 

40.  Thus  Lord  Hale  has  cited  a  case  stated  in  1  Iloll.  Ab. 
837.  pi.  13.  where  a  person  devised  to  his  eldest  son  for  life,  et 
7ion  aliier ;  and  after  his  decease  to  the  sons  of  his  body  :  it  was 
held  to  be  an  estate  for  life  only  in  the  son.  And  the  usual 
mode  of  creating  a  strict  settlement  by  will  is,  to  devise  to  the 
eldest  son  for  li("e,  with   remainder  to  his  first  and   other  sons 
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severally  and  successively,  and  to  the  heirs  male  of  the  bodies  of 
such  first  and  other  sons;  remainder  to  the  other  sons  of  the 
testator  in  the  same  manner. 

41.  A  person  devised  his  estate  to  his  son  for  life,  and  after  Gingers. 
his  decease  to  the  male  children  of  the  said  son,  successively  one  willes,  348. 
after  another  as  they  were  in  priority  of  age,  and  to  their  heirs  ; 

and  in  default  of  such  male  children,  he  gave  the  same  to  tlie 
female  children  of  the  said  son,  and  their  heirs  ;  and  in  case  the 
said  son  should  die  without  issue,  then  he  devised  the  premises 
to  his  grandson  in  fee. 

It  was  resolved,  I.  That  the  devisee  did  not  take  an  immediate 
estate  tail  by  the  devise  to  his  male  and  female  children  ;  and 
II,  That   under  the  words,  "  in   case  the   said  son  should  die 
without  issue,"  he  did  not  take  an  estate  tail  by  implication  in  Ante,  c.  12. 
remainder,  after  the  limitation  to  his  children. 

42.  A  will  was  made  in  these  words  :  "  My  will  is  that  my  Goodtitie  v. 
son  shall  have  and  enjoy  the  manor  of  B.  only  for  his  life,  and  wjnes,  592. 
then  the  premises  shall  descend  and  come  to  his  male  children, 

if  he  have  any,  for  their  natural  lives  only,  and  to  the  male  chil- 
dren descending  from  them." 

It  was  resolved  that  the  son  took  an  estate  for  life  only. 

43.  A  person  devised  a  house  to  his  son  for  his  life,  and  after  Goodright  v. 
his  death  unto  all  and  every  his  children  equally,  and  to  their  Doug.  264. 
heirs;  and  in  case  he  died  without  issue  he  gave  the  premises  7  £  L's-h 
to  his  daughters. 

It  was  admitted  that  the  son  took  an  estate  for  life  only. 

44.  Where  an  estate  is  devised  to  l  person  for  life,  with  re-  Or  to  the  word 

•      1  1  •     1     •  11-  f  1  •     1       1  11  heirs,  with 

mainder  to  his  hens,  or  to  the  heirs  ot  his  body,  and  there  are  words  of  expla- 
words  of  explanation  annexed  to  the  word  heirs,  from  whence  °^"°"* 
it  may  be  collected  that  the  testator  meant  to  qualify  the 
meaning  of  the  word  heirs,  and  not  to  use  it  in  a  technical 
sense,  but  as  a  description  of  the  person  or  persons  to  whom 
he  intended  to  give  his  estate,  after  the  death  of  the  first  de- 
visee ;  the  word  heirs  will  in  that  case  operate  as  a  vvord  of 
purchase. 

45.  A  person  devised  to  trustees,  to  the  use  of  and  in  trust  Goodtiile  r. 
for  her  sister  Margaret  Davie  and  her  assigns,  during  her  1  Eastr264. 
natural  life,  without  impeachment  of  waste,   remainder  to  the 

same  trustees  to  preserve  contingent  remainders  ;  and  from  and 
after  her  decease,  then  to  the  use  of  and  in  trust  for  the  heirs  male 

u  2 
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of  the  body  of  the  said  Margaret  to  be  begotten,  severally,  suc- 
cessively remainder  one  after  another  as  they  and  any 
of  them  siiL'Ulti  be  in  seniority  of  age  and  priority  of  birth,  the 
elder  of  such  sons,  and  the  heirs  male  of  his  body  lawfully 
issuing,  being  always  preferred  and  to  take  before  the  younger 
of  such  son  and  sons,  and  the  heirs  male  of  his  and  their  body 
and  bodies;  and  lor  want  and  in  default  of  such  issue,  then  to 
the  use  of  and  in  trust  for  all  and  every  the  daughter  and 
daughters  of  the  body  of  the  said  Margaret  to  be  begotten,  to  be 
equally  divided  amongst  them,  if  more  than  one,  share  and  share 
alike,  to  take  as  tenants  in  common  and  not  as  joint  tenants, 
and  of  the  several  and  respective  heirs  of  the  body  and  bodies  of 
such  daughter  and  daughters;  and  in  default  of  such  issue,  re- 
mainder over. 

Lord  Kenyon  said    he   had  not  tlie   smallest  doubt  upon  the 
case.     The  intention  was  most  obvious  to  <rive  the   first  taker 
only  an  estate  for  life;  but  if  that  intention  could  not  be  car- 
ried into  effect,  without  shaking  a  positive  rule  of  law,  he  should 
Ante,  s.  8.  certainly  bow  to  the  decisions.     The  case  of  Colson  i).  Colson 

Infra.  went  on  the  same  ground,  and  so  afterwards  did  Perrin  v.  Blake 

in  the  Exchequer  Chamber,  where  the  Judges  thought,  that  after 
the  rule  of  law  in  Shelley's  case  had  governed  so  many  subse- 
quent decisions,  however  imperfect  in  itself  as  a  rule  for  con- 
struing the  intention  of  a  testator,  it  was  necessary  to  abide  by 
it.  That  rule,  however,  was  only  established  to  the  extent  in 
which  it  was  to  be  found  in  Shelley's  case,  to  this  effect,  that  if 
1  Rep.  104.  b.  an  estate  of  freehold  be  given  to  a  man,  and  either  mediately  or 
immediately,  in  any  part  of  the  same  instrument,  an  estate  was 
limited  to  the  heirs  of  his  body,  the  latter  limitation  would  unite 
with  the  former,  and  give  him  an  estate  tail.  But  it  never  had 
been  decided  that  those  words  might  not  be  otherwise  explained 
in  the  will  by  the  testator  himself.  Tiiey  were  so  explained  in 
Lowe  V.  Davies.  The  estate  which  was  the  subject  of  dispute  in 
that  case,  came  afterwards  to  a  gentleman  who  was  not  perfectly 
satisfied  with  the  decision,  and  would  have  canvassed  it  again. 
His  doubts  were  founded  upon  an  old  opinion  which  he  had  dis- 
covered of  Lord  Holt's,  that  the  words,  heirs  of  the  body,  were 
so  positive  to  give  an  estate  tail  to  the  first  taker,  that  they 
could  not  be  gotten  rid  of  by  subsequent  words.  That  opinion 
he  had  seen,  but  it  was  certainly  too  strait-laced  a  construction. 
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and  nobody  had  ever  doubted  but  that  the  case  of  Lowe  v.  Davies  Ante,  c.  13. 
was  rightly  decided.  That  case,  however,  if  it  wanted  con- 
firmation, had  been  fortified  by  the  subsequent  determination  in 
Doe  V.  Laming; ;  the  Court  tliere  clearly  thought  that  the  sub-  Idem,  s.  44. 
sequent  words,  as  well  feniales  as  males,  showed  that  the  testator 
meant  the  words,  heirs  of  the  body,  Sec.  to  be  words  of  descrip- 
tion of  the  persons  whom  he  intended  should  next  take,  and  not 
to  be  words  of  limitation ;  and  therefore  in  this  case  Margaret 
took  only  an  estate  for  life. 

Mr.  Justice  Lawrence  said,  the  (question  was,  whether  the 
words,  heirs  male  of  the  body  of  Margaret,  were  descriptive  of 
the  persons  whom  the  testatrix  afterwards  called  son  or  sons  ; 
for  of  the  intention  there  could  be  no  doubt.  She  first  gave 
Margaret  an  express  estate  for  life,  without  impeachment  of 
waste,  then  to  trustees  to  preserve  contingent  remainders,  then, 
after  Margaret's  decease,  to  the  heirs  male  of  her  body  to  be 
begotten,  severally,  successively,  and  in  remainder  one  after 
another,  &.c.  All  this  was  unnecessary  if  the  testatrix  meant  to 
give  Margaret  an  estate  tail ;  but  then  she  went  on, — "  the  elder 
of  such  sons  and  the  heirs  male  of  his  body  to  be  preferred 
before  the  younger  of  such  son  and  sons  ;"  evidently  meaning  the 
same  persons  whom  she  had  before  described  as  heirs  male  of 
the  body  of  Margaret :  therefore  this  fell  directly  within  the  case 
of  Lowe  V.  Davies,  and  was  the  same  as  if  the  testatrix  had  said, 
by  heirs  male  of  the  body  I  mean  the  eldest  son  and  other  son 
and  sons  of  Margaret ;  and  if  she  had  said  so  in  as  many  words, 
it  could  not  be  questioned,  but  that  the  former  words  must  have 
had  that  construction  put  upon  them  :  now  the  words  made  use 
of  were  in  effect  the  same.  Then  the  testatrix  proceeded  to  give 
an  estate  to  the  daughters  of  Margaret  in  the  same  manner; 
that  also  showed  that  by  the  words  such  son  and  sons,  she 
meant  the  same  persons  whom  she  had  before  described  as  the 
heirs  male  of  Margaret ;  for  she  first  provided  for  the  sons,  and 
then  for  the  daughters  of  the  first  taker.  It  was  no  answer  to 
say  that  by  this  construction,  if  the  eldest  son  of  Margaret  had 
died  in  the  lifetime  of  the  testatrix,  leaving  a  son,  the  devise 
would  have  lapsed,  and  the  grandson  been  disinherited  ;  for  if 
the  obvious  meaning  of  the  will  was  that  Margaret  should  only 
take  for  life,  they  could  not  enlarge  that  estate,  in  order  to  pre- 
vent a  possible  inconvenience. 
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Printed  cases,  Jud2i:ment  vvas  mven  that  Margaret  took  only  an  estate  for 
life.  And  upon  a  writ  of  error  from  this  judgment  to  the  House 
of  Lords,  the  following  question  was  put  to  the  Judges:  What 
estate  Margaret  Davie  took  ?  The  Lord  Ch.  B.  delivered  their 
unanimous  opinion,  that  Margaret  Davie  took  an  estate  for  life. 
Whereupon  the  judgment  was  affirmed. 

46.  In  a  subsequent  case,  which  is  nearly  similar  to  the  last 
one,  the  Court  of  Common  Pleas  did  not  think  it  could  restrain 
the  legal  effect  of  the  words  heirs  of  the  body,  so  as  to  convert 
them  into  words  of  purchase. 
Poole  V.  47.  Lands  were  devised  to  trustees  and  their  heirs,  to  the  use 

Pul.  620.  o^  them  and  their  heirs,  in  trust  for  the  use  and  benefit  of  the 

testator's  first  son  during  his  life,  and  also  upon  trust  to  preserve 
the  contingent  remainders  from  being  defeated  or  destroyed  ; 
and  after  his  decease  to  the  several  heirs  male  of  such  first  son 
lawfully  issuing,  so  as  the  elder  of  such  sons  and  the  heirs  male 
of  his  body  should  always  be  preferred  and  take  before  the 
younger,  and  the  heirs  male  of  his  body ;  and  for  want  of  such 
issue,  in  trust  for  his  second,  third,  fourth,  and  all  and  every 
other  son  and  sons,  for  their  respective  lives,  with  remainders  as 
before ;  and  for  want  of  such  issue  in  trust  for  his  first  daughter, 
and  every  other  his  daughter  and  daughters,  for  their  several 
and  respective  lives ;  and  also  upon  trust  to  preserve  the  contin- 
gent remainders  from  being  defeated  and  destroyed ;  and  from 
and  after  their  several  deceases,  in  trust  for  the  several  heirs 
male  of  their  several  and  respective  bodies  lawfully  issuing,  so 
as  the  elder  of  such  daughters  and  the  several  heirs  male  of  her 
body  should  always  be  preferred  and  take  before  the  younger  of 
the  same  daughters,  and  the  heirs  male  of  her  and  their  bodies : 
with  power  to  the  persons  who  should  be  entitled  to  the  possession 
of  his  said  estates  to  settle  jointures. 

The  testator  died,  leaving  a  son,  and  the  question  upon  a  case 
sent  out  of  Chancery  to  the  Court  of  C.  P.  was,  what  estate  that 
son  took  under  the  will. 

The  Judges  of  the  Court  of  Common  Pleas  certified  to  the 
Lord  Chancellor,  that  if  the  devises  contained  in  the  will  to  the 
children  of  the  testator  and  their  issue,  had  been  devises  of 
legal  estates,  the  only  son  of  the  testator  would  have  taken  an 
estate  in  tail  male  ,•  there  not  appearing  upon  the  whole  will  to- 
gether sufficient  indication  of  the  testator's  intention  to  restrain 
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the  legal  effect  of  the  words,  heirs  male  of  the  body,  and  to  con- 
vert them  into  words  of  purchase. 

48.  Where  words  of  limitation  are  superadded  to  the  word  Oi  to  the  word 

,..,.  ,  ,  „  i-i-x  4.1  1,  lieir,  witli  words 

heir  in  the  singular  number,  from  which  it  appears  to  have  been  oi  limitation. 
the  intention  of  the  testator  to  denote,  by  the  word  heir,  a  new  L^,^r*  ^^ 
stock  and  root  of  inheritance,  it  will  be  construed  a  word  of  pur- 
chase ;  and  the  first  devisee  will  only  take  an  estate  for  life. 

49.  F.  Archer  devised  lands  to  Robert  Archer  the  father,  for  Archer's  case, 
his  life,  and  afterwards  to  the  next  heir  male  of  Robert,  and  the       ^'^^'' 
heirs  male  of  the  body  of  such  next  heir  male.     It  was  agreed 

by  Anderson,  Walmsley,  and  the  rest  of  the  Court,  that  Robert 
had  but  an  estate  for  life;  because  he  had  an  express  estate  for 
life  devised  to  him,  and  the  remainder  was  limited  to  the  next 
heir  male  of  Robert,  in  the  singular  number. 

50.  A  man  devised  land  to  Rose  his  daughter  for  life,  and  if  Gierke  v.  Day, 
she  married  after  his  decease,  and  had  issue  of  her  body,  then  he  Cio  Eiiz.  313. ' 
willed  that  her  heir,  after  his  daughter's  death,  should  have  the  LJ^,y"';xaybr^, ' 
land,  and  to  the  heirs  of  their  bodies  begotten.  Owen,  148.] 

It  appears  by  the  various  reports  of  this  case  which  are  stated 
in  8  Viner's  Ab.  213.  pi.  4.,  that  the  Judges  were  much  divided. 

Moor  says,  it  was  adjudged  that  Rose  had  only  an  estate  for  life,  Poole  t;.  Poole. 

and  the  inheritance  in  her  heir  by  purchase,  resting  m  abeyance  620. 

all  her  life,  and  settling  in  the  instant  of  her  death.  ^"°^'  ^^  * 

51.  Mr.  Fearne  has  observed,  that  there  may  possibly  be  some  Or  to  heirs 
cases  where  the   superadded    words  of  limitation  may  be  ad-  Hmi^tin °'a  par- 

mitted   to  controul  the  precedino;  words  heirs,  heirs  male,  &c.,  ticular  kmd  of 

'  =  .      .      estate. 

though  in  the  plural  number,  when  such  superadded  words  limit  Cent.  Rem. 

an  estate  to  such  heirs,  heirs  male,  See.  of  a  different  nature  from 
that  which  the  ancestor  would  take,  if  the  preceding  words 
heirs,  heirs  male,  &c.  in  those  cases,  were  taken  as  words  of  limi- 
tation. As  in  the  case  put  by  Anderson,  of  a  limitation  to  the  i  Rep.  95,  b. 
use  of  a  man  for  life,  and  after  his  decease,  to  the  use  of  his 
heirs,  and  the  heirs  female  of  their  bodies.  Here  the  first  word 
heirs  would  have  given  a  fee  to  the  ancestor,  if  taken  as  a  word 
of  limitation  ;  whereas  the  subsequent  words,  and  the  heirs  fe- 
male of  their  bodies,  grafted  on  the  word  heirs,  could  give  only 
an  estate  tail  female  to  the  heirs.  In  such  cases  the  general 
effect  of  the  first  words,  heirs  of  the  body,  &c.  seemed  to  be 
altered,  abridged,  and  qualified  by  such  subsequent  express 
words  of  limitation,  annexed  to  thcni,  as  could  not  possibly  be 
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satisfied  by  considering  the  first  words  as  words  of  limitation. 
But  he  observes,  we  must  take  care  to  confine  this  observation 
to  those  cases  where  the  ingrafted  words  describe  an  estate  de- 
scendible in  a  diflerent  course,  and  to  different  persons,  as  spe- 
cial heirs,  from  what  the  first  would  carry  the  estate  to ;  viz.  to 
males  instead  of  females,  or  vice  versa;  for  where  the  first  words 
give  an  estate  tail  general,  and  the  words  ingrafted  thereon  are 
words  serving  to  limit  the  fee,  it  seems,  by  the  general  and 
better  opinion,  that  the  annexed  words  of  limitation  are  not  to 
Ante, s.  17.  be  attended  to;  as  in  the  case  of  Goodright  v.  Pullyn,  and 
inon<^ei.  those  of  Wright  V.  Pearson,  and  King  v.  Burchell,  where  the  in- 

anie,  c.  10.  grafted  words  limited  the  whole  fee.  That  there  does  not  appear 
to  be  the  same  inconsistency  in  construing  the  first  words, 
which  describe  heirs  special  to  be  words  of  limitation,  where  the 
superadded  words  extend  to  heirs  special;  as  there  is  where  the 
first  words,  and  those  ingrafted  on  them,  distinguish  two  dif- 
ferent incompatible  courses  of  descent,  and  would  not  carry  the 
estate  to  the  same  persons.  In  the  latter  case  it  is  absolutely 
impossible,  by  any  implied  qualification,  to  reconcile  the  super- 
added words  to  those  preceding  them,  so  as  to  satisfy  both,  by 
construing  the  first  as  words  of  limitation ;  whereas  in  the  for- 
mer case,  the  superadded  words  are  not  contrary  to,  or  incom- 
patible with  the  preceding,  but  in  their  general  sense  include 
them;  and  there  is  no  improbability  in  the  supposition,  that 
they  were  used  by  the  testator  in  the  same  qualified  sense  as  the 
preceding;  and  then  both  may  be  satisfied,  by  taking  the  first 
as  words  of  limitation. 
Oi  to  tlie  lieir  52.  Where  the  remainder  is  siven  to  the  heir  of  the  first  de- 

visee,  for  the  life  only  of  such  heir,  the  first  devisee  will  take  no 
more  than  an  estate  for  life. 
White  V.  53.  Francis  Harvey  devised  in  these  words, — "  I  give  to  my 

11.289!  '  son,  Frank  Mildmay,  my  farm  called  East  House  Farm,  &c.,  to 
enjoy  the  rents  and  profits  thereof  during  the  term  of  his  natural 
life,  with  power  to  make  a  jointure  of  all  or  part,  if  he  should 
marry  ;  and  after  his  death  and  jointure,  if  any  be  made,  to  the 
heir  male  of  his  body  lawfully  begotten,  during  the  term  of  his 
natural  life ;  (a)  and  for  want  of  such  heir  male,  I  give  the  said 
farm  to  my  son  Carew  Mildmay,  &c." 

(a)  [In  Doe  v.  Slenlake,  12  East,  515.,  where  the  devise  was  to  A.  and  her  heirs 
'siie  liaving  two  children  before,  and  one  born  after  making  tiie  will)   dnring  ihcir 
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It  was  agreed  that  the  limitation  to  F.  M.  to  enjoy  and  take 
the  profits  during  his  life,  and  after  his  decease  to  the  heirs 
male  of  his  body,  would  make  an  estate  tail.  So  if  it  had  been 
to  the  heir  male  of  his  body  in  the  singular  number,  where  nothing 
appeared  which  explained  the  intent  to  the  contrary :  but  here 
the  intention  appeared  to  be  that  such  heir  male  should  have 
the  land  only  for  life,  which  showed  that  the  testator  did  not 
intend  that  those  words  should  be  taken  as  words  of  limitation  ; 
and  nothing  appeared  in  the  nature  of  the  expression  which  im- 
ported that  they  should  be  taken  so.  Heir  male,  or  next  heir 
male,  were  words  of  purchase ;  and  in  this  case,  where  the  de- 
vise was  to  F.  M.,  and  after  his  decease  to  the  heir  male  of  his 
body,  during  his  life;  the  express  limitation  during  his  life, 
showed  that  he  intended  his  son  should  have  it  in  remainder  for 

his  life  only  :  and  when  he  devised  it  over,  for  want  of  such  heir  [Seaward  i-. 

Willock 

male,  to  C.  M.,  this  did  not  import  that  C.  M.  should  not  have  5 East,  198.] 
it  till  T.  M.  died  without  heirs  male  generally,  but  for  want  of 
such  heir  male,  who  was  to  have  it  for  life. 

54.  Where  an  estate  is  devised  to  a  person  for  life,  remainder  Or  to  issue, 

'  with  words  ot 

to  his  issue, (a)  with  words  of  limitation   superadded,  the  word  limitation. 

•„  •        ,  ,  •  1        J  J      f  1  Tit.  32.C.23. 

issue  wdl  m  that  case  be  considered  a  word  ot  purchase.  s_  28. 

55.  Sir  Michael  Armyn  devised  certain  lands  to  Evers  Armyn  Luddington  t;. 
for  life,  and  in  case  he  should  have  any  issue  male,  then  to  such  j^'J^^  203." 
issue  male,  and  his  heirs  for  ever  ;  and  if  he  should  die  without 

issue  male,  then  he  devised  over. 

It  was  agreed  by  all  the  Judges  of  the  Court  of  K.  B.,  that 
Evers  Armyn  had  but  an  estate  for  life,  and  that  the  issue  male 
of  Evers  Armyn,  if  there  had  been  any,  would  have  taken  a  fee 
by  purchase.  For,  first,  they  held  that  though  the  word  issue 
was  sometimes  construed  as  heirs,  and  as  a  word  of  limitation, 
yet  in  a  devise  it  might  be  a  word  of  purchase  as  well  as  of  limi- 
tation: when  it  was  taken  as  a  word  of  limitation,  it  was  collec- 
tive, and  signified  all  the  descendants  in  all  generations ;  but 
when  it  was  taken  as  a  word  of  purchase,,  it  might  denote  a  par- 

lives ;  it  was  decided  that  the  latter  words  were  repugnant  to  the  others,  and  that  A  took 
an  estate  of  inheritance.] 

(a)  It  does  not  appear  to  have  ever  been  decided  that  a  devise  of  a  legal  estate  to  A. 
for  life,  remainder  to  his  issue,  created  an  estate  tail ;  but  in  the  case  of  Glenorchy  v. 
Bosville,  which  will  be  stated  hereafter,  Lord  Talbot  was  clearly  of  opinion  tliat  these 
words  would  create  an  estate  tail. — Xote  li' former  edition. 
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ticular  person,  and  be  deaiguatio  persona.  The  second  question 
then  would  be,  whether  the  intention  of  the  testator  appeared, 
that  the  word  issue  should  be  dcsignatio  persoucc,  or  whether  he 
designed  it  to  be  a  word  of  limitation ;  and  they  held  that  the 
testator  designed  it  to  be  a  description  of  the  person,  because  he 
added  a  further  limitation  to  the  issue,  viz.  and  to  the  heirs  of 
such  issue  for  ever. 

56.  A  will  was  made  in  these  words, — '*  To  the  intent  that  all 
my  lands  should  remain  in  my  name  and  blood,  I  devise  to  J.  S. 
my  near  kinsman,  such  and  such  lands,  Sec,  to  have  and  to  hold 
for  the  term  of  his  natural  life  only,  without  impeachment  of 
waste ;  then  to  the  issue  male  of  his  body  lawfully  to  be  begot- 
ten, if  God  shall  bless  him  with  such  issue ;  remainder  to  the 
heirs  male  of  the  body  of  that  issue." 

Lord  Ch.  J.  Parker  delivered  the  opinion  of  the  whole  Court, 
that  the  devisee  was  made  tenant  for  life,  remainder  to  the  issue 
in  tail.  The  words  of  the  will,  he  said,  were  so  express  to  this 
purpose,  that  neither  any  words  that  could  have  been  used,  nor 
any  arguments,  could  make  it  plainer  ;  this  he  said  was  both  the 
obvious  and  the  legal  sense  of  the  words,  and  what  they  would 
have  imported  in  a  conveyance. 

57.  J.  Newson  devised  a  moiety  of  certain  lands,  after  the 
death  of  his  wife,  to  his  daughter  Susan,  during  the  term  of 
her  natural  life,  and  after  her  decease,  to  the  issue  of  her  body 
lawfully  begotten,  and  their  heirs  for  ever.  Susan  had  one 
daughter  born  before  the  will  was  made,  and  two  born  after. 

Lord  Kenyon  said,  that  in  a  will,  issue  was  either  a  word  of 
purchase,  or  of  limitation,  as  would  best  answer  the  intention  of 
the  devisor  :  though  in  the  case  of  a  deed,  issue  was  universally 
taken  as  a  word  of  purchase.  Therefore,  without  disputing  any 
of  the  former  cases,  but,  on  the  contrary,  in  confirmation  of  them 
all,  and  relying  upon  them  for  the  foundation  of  this  judgment, 
namely,  that  the  intention  of  the  devisor  must  prevail,  he  was 
of  opinion  that  the  devisor,  in  this  case,  used  issue  as  a  word  of 
purchase,  and  consequently  that  Susan  took  an  estate  for  life, 
and  her  children  took  an  estate  in  fee  simple. 

Judgment  was  given  accordingly. 

58.  It  has  been  stated  in  Chap.  XIL  that  where  a  testator 
appears  to  have  had  a  particular  intent,  and  also  a  general  in- 
tent, both  of  which  cannot,  by  any  mode  of  construction,  be  car- 
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ried  into  effect ;  the  courts  will  construe  the  will  in  such  a 
manner  as  to  effectuate  the  general  intent,  though  by  that 
means  the  particular  intent  be  defeated. 

59.  A  person  devised  lands  to  A.  for  his  natural  life,  and  after  King  v. 

p  1  •      1     J     1       r  11       •Melling, 

his  decease  he  gave  the  same  to  the  issue  of  his  body  lawiully  i  vent.  225. 

IP  ^    r  i.r  u-^+^-R     232.  2  Lev.  58. 

begotten,  on  a  second  wife  ;  and  for  want  ot  such  issue,  to  a.  2  p.  vvms.  472. 
and  his  heirs  for  ever.     Provided  that  A.  might  make  a  jointure 
of  all  such  premises  to  such  second  wife. 

Lord  Hale  was  of  opinion  that  this  was  an  estate  tail  in  A. ; 
and  though  the  three  other  Judges  of  the  Court  of  K.  B.  were 
of  a  contrary  opinion,  yet  upon  error  brought  in  the  Exchequer 
Chamber,  the  judgment  was  reversed,  and  Lord  Hale's  opinion 
established. 

60.  John  Blunt  devised  an  estate  to  his  cousin  John  Harris,  K'^g^- 

Burchell, 

to  hold  the  same  during  the  term  of  his  natural  life,  and  from  1  Eden,  424. 
and  immediately  after  the  determination  of  that  estate,  he  gave 
the  same  to  the  issue  male  of  John  Harris,  lawfully  begotten, 
and  to  his  and  their  heirs,  share  and  share  alike  ;  and  for  want 
of  such  issue,  then  he  gave  the  same  to  the  issue  female  of  John 
Harris,  lawfully  begotten,  to  her  and  their  heirs,  share  and  share 
alike,  if  more  than  one,  and  for  want  of  such  issue,  then  he  gave 
the  same  unto  his  cousin  William  King,  his  heirs  and  assigns  for 
ever,  with  a  condition  that  if  the  said  John  Harris,  or  his  issue, 
should  at  any  time  thereafter  alienate,  mortgage,  or  incumber,  or 
otherwise  defeat  the  bequests  thereby  made,  that  then  he  the  said 
John  Harris,  and  all  and  every  other  persons  so  alienating,  mort- 
gaging, or  defeating  the  same  bequests,  should  pay  2000/.  to  the 
person  or  persons,  or  their  heirs,  who  ought  next  to  take  by 
virtue  of  the  limitations  therein  before  given. 

Lord  Keeper  Henley  said — "  The  first  argument  was  that  issue 
technically  is  a  word  of  purchase,  and  words  of  limitation  being 
added,  the  devise  was  to  the  issue  of  John  Harris,  after  his 
death,  in  fee;  and  it  was  compared,  among  other  cases,  to 
Luddington  v.  Kyme,  Salk.  224.  But  the  true  answer  to  that 
is,  I.  That  there  is  no  technical  word  in  a  will;  if  the  testator's 
intent  be  plain,  the  Court  will  modify  and  effectuate  his  expres- 
sions. II.  That  the  case  has  no  resemblance  to  Luddington  v. 
Kyme,  because  there  the  remainder  was  expressly  contingent; — 
"  to  A.  for  life,  and  in  case  he  have  any  issue  male,  to  such  issue 
male  and  his  heirs  for  ever  ;  and  if  he  die  without  issue  male, 
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then  to  B.  and  liis  heirs  for  ever."  There  the  context  necessarily 
suppUes,  "  vvitliout  (having)  issue  male."  And  to  make  issue  a 
word  of  purchase  in  that  will,  the  Court  held  that  issue  was  to 
be  taken  there  as  numeii  si/igulare,  because  the  inheritance  was 
annexed  to  the  word  issue.  Here  it  is  expressly  used  in  the 
plural  number,  to  his  issue  and  their  heirs  ;  so  that  if  he  intended 
the  issue  to  take  as  purchasers,  he  intended  them  to  take  as 
joint-tenants  ;  and  if  John  Harris  had  ten  sons,  and  the  youngest 
survived,  the  nine  elder  and  their  issue  should  be  disinherited, 
which  is  an  intent  too  absurd  to  be  supposed. 

"  It  is  manifest  to  me  that  the  testator  intended  the  word  issue 
as  a  word  of  limitation ;  because  he  intended  that  William  King 
should  take  the  estate  for  want  of  issue  male  of  John  Harris, 
whenever  that  default  of  issue  happened  ;  and  there  is  not  a 
colour  to  say  in  grammatical,  critical,  or  liberal  construction, 
that  there  is  any  period  in  which  that  want  of  issue  is  restrained  ; 
and  here  is  a  plain  limitation  of  the  whole  fee  in  particular  estates 
and  remainders. 

"  But  then  it  is  said,  here  are  words  of  limitation  superadded 
to  the  word  issue,  and  if  issue  is  taken  as  a  word  of  limitation, 
the  words,  and  their  heirs,  are  nugatory.  It  is  true  that  the  best 
construction  of  deeds  and  wills  is  to  give  every  word  an  effect, 
if  it  can  receive   it  consistently  with  other  parts  of  the  deed  or 

Ante,  s.  56.  will ;  and  therefore,  in  the  case  of  Backhouse  v.  Wells,  where 
the  devise  was  to  B.  for  his  life  only,  and  from  and  after  his 
decease,  then  to  the  issue  male  of  his  body  lawfully  to  be  begot- 
ten, if  God  shall  bless  him  with  any,  and  to  the  heirs  male  of 
the  body  of  such  issue,  and  for  default  of  such  issue  remainders 
over.  There  was  the  negative  word  oiilj/,  and  issue  was  collo- 
cated so  as  to  import  numoi  singiilare ;  and  the  Court  was  at 
liberty  to  take  it  as  a  limitation  to  the  first  and  every  other  son 
of  such  issue.     But  in  the  case  of  Shaw  v.  Weigh,  where  issue 

Ante,  c.  li.  o  II        1 

s-  49.  was  used  in  the  plural  number  ;  in  Legate  and  Sewell,  where 

Ante,  s.  19.  y^^-^^^  ^^,^^  ^^^^j  -^^  ^jjg  plural  number  ;  and  in  both  cases  words  of 
limitation  superadded  ;  the  Courts  were  of  opinion  that  the  first 
limitation  carried  an  estate  tail ;  and  yet  the  latter  words  of 
limitation  were,  by  that  construction,  rendered  of  no  effect. 
And  there  is  not  a  case  in  the  books  where  issue  or  heirs  have 
buen  used  in  the  plural  number,  and  words  of  limitation  added, 
that  they  have  been  taken  as  words   of  {)urchasc ;  but,  on  the 
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contrary,  heir  in  the  singular  number  has,  and  issue  may,  from 
the  context,  be  construed  words  of  limitation.  But,  in  the  pre- 
sent case,  I  think  the  proviso  conditional  is  a  plain  declaration 
of  the  testator  himself  that  he  had  given  John  Harris  an  estate 
tail,  and  that  he  intended  to  restrain  him  from  a  legal  dominion 
over  it.  "  If  the  said  John  Harris  or  his  issue,  or  any  or  either 
of  them  shall,  at  any  time  hereafter,  alienate,  mortgage,  or  in- 
cumber, or  otherwise  commit  any  act  or  deed  whatsoever,  whereby 
to  alter,  charge,  or  defeat  the  limitations,  then  and  in  such  case 
&c.  Now  how  could  John  Harris  charo-e  or  incumber  the  limi- 
tations  subsequent,  if  the  testator  had  given  him  only  an  estate 
for  life. 

"  Wright?;.  Pearson,  Trin.  1758,  determined  by  me,  was,  in  my  Ante,  s.  so. 
opinion,  a  much  stronger  case  than  the  present ;  for  there,  after 
a  limitation  for  life,  the  next  limitation  was  to  support  contingent 
remainders ;  and  that  too  was  the  case  of  a  trust,  and  I  was 
strongly  pressed  with  the  authority  of  Bagshaw  v.  Spencer.  I 
was,  after  the  best  consideration  I  could  give  it,  and  after 
ransacking  all  the  precedents,  of  opinion  that  it  was  the  limi- 
tation of  an  estate  tail.  I  have  reviewed  my  notes,  and  find  it 
was  argued  and  treated  in  every  respect  like  the  present  case. 
There  was,  as  I  remember,  an  appeal  to  the  House  of  Lords, 
which  was  deserted,  and  therefore  the  acquiescence  of  the  bar 
in  that  judgment  is  what  makes  it,  after  mature  consideration,  a 
considerable  authority  with  me,  though  it  was  a  judgment  of  m.y 
own.  I  am  therefore  of  opinion,  for  the  reasons  mentioned,  and 
upon  the  authorities  cited,  that  John  Harris  took  under  this  will 
an  estate  tail." 

61.  Daniel  Dodson  devised  in  these  words:  I  give  unto  mv   Roei.  Grew, 

.  °  "^     Wilin.  272. 

nephew  George  Grew  all,  &c.  to  hold  for  and  during  the  term  of  2  Wiis.  R.  322. 

his  natural  life,  and  from  and  after  his  decease,  to  the  use  of  the 

issue  male  of  his  body  lawfully  begotten,  and  the  heirs  male  of 

the  body  of  such  issue  male  ;  and  for  want  of  such  issue  male, 

he  gave  the  premises  to  his  nephew  George  Dodson,  his  heirs 

and  assigns  for  ever.     George  Grew  had  no  child  when  the  will 

was  made.     He  entered  on  the  premises  upon  the  death  of  the 

testator,  suffered  a  recovery,  and  died  without  issue  male.     Ami 

the  question  was,  whether  he  took  an  estate  tail,  or  for  life  only, 

under  the  will. 

Lord  Ch.  J.  Wilmot  said,  that  though  the  testator  certainly 
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intended,  in  the  first  instance,  to  give  George  Grew  only  an 
estate  for  life,  yet  if  he  as  certainly  intended  that  all  his  sons 
should  take  in  succession  one  after  another  (and  they  could  not 
take  in  that  manner  but  by  lodging  an  estate  tail  in  George 
Grew,)  then  it  came  to  this  case  —  here  were  two  things  intend- 
ed, one  an  estate  for  life  to  G,  Grew,  another  an  estate  in  suc- 
cession to  all  his  sons  in  tail  male,  ad  injiniium.  Could  they 
both  take  place  ?  If  they  could,  they  ought ;  if  they  could  not, 
then  balance  the  two  intentions  against  one  another,  and  see 
which  was  the  weightiest  and  most  comprehensive,  and  give 
that  effect.  Courts  substitute  themselves  in  the  place  of  a  tes- 
tator, and  suppose  the  question  to  have  been  asked  him, — you 
have  willed  two  things  which  cannot  both  be  obeyed  exactly, 
according  to  your  will ;  and  therefore  one  must  yield  to  the 
other.  What  must  have  been  the  answer — I  wish  to  be  obliged 
in  the  principal,  capital,  and  most  material  destination  I  have 
made,  and  to  reject  the  secondary  and  subordinate  one. 

There  were  three  points  to  be  considered.  I.  If  he  intended 
a  successive  inheritance  to  all  the  issue  male  of  G.  Grew  ad  in- 
finilum.  II.  Whether  that  intention  could  take  place  if  G. 
Grew  had  only  an  estate  for  life.  And  III.  If  it  could  not,  then 
which  of  the  two  intentions  must  govern  the  construction.  That 
is,  if  the  wordsjbr  life  must  give  place;  or  the  words  express- 
ing an  intention  of  giving  a  successive  inheritance  to  the  issue 
male  of  G.  Grew. 

As  to  the  first  point  the  will  was  clear;  the  remainder  to 
Dodson  was  not  to  take  place  while  any  issue  male  of  G.  Grew 
existed ;  a  general  failure  of  that  line  was  to  open  the  succession 
to  Dodson  ;  and  therefore  a  construction  to  let  him  in  sooner, 
would  directly  encounter  the  manifest  intention  of  the  testator; 
who  was  making  each  of  his  nephews  the  distinct  root  of  suc- 
cession to  particular  parts  of  his  estate. 

It  was  objected  that  the  word  issue  was  only  descriptive  of  an 
individual,  and  the  words,  of  the  body  of  such  issue  male,  was 
in  the  singular  number.  Issue,  in  its  natural  or  ordinary  signi- 
fication, meant  all ;  it  might  be  restrained.  If  first,  next,  or 
any  other  similar  words  had  been  used,  he  might  have  confined 
its  general  meaning  ;  but  as  it  stood  in  the  will,  it  comj)rehended 
all.  The  word  body  in  the  singular  number  was  not  meant  to 
point  out  one  individual,  viz.  the  first  issue,  and  to  exclude  all 
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the  rest ;  but  to  limit  the  operation  of  tlie  devise  to  one  at  a 
time,  in  a  course  of  succession,  and  to  exclude  the  issue  from 
taking  all  together;  which  might  have  been  more  doubtful,  if 
the  word  had  been  in  the  plural  number,  bodies ;  but  without 
express  words,  the  Court  would  not  make  an  exposition  produc- 
tive of  such  absurd  consequences.  If  only  one  son,  it  must  be 
the  first ;  the  existence  of  a  son  for  a  moment  determined  the 
limitation  ;  and  if  ten  more  sons  had  been  born  after,  they  could 
not  take ;  but  the  remainder  hmited  to  G.  Dodson  was  to  fall 
into  possession,  in  direct  opposition  to  the  will,  which  said  it 
should  take  place  for  want  o? such  issue  male;  such; — what? 
issue  male  of  the  body  of  G.  Grew  ;  comprising  and  embracing 
every  branch  arising  from  him ;  not  one,  but  all  the  male  line 
derived  from  him. 

It  was  also  objected   that  issue  was  more  properly  a  word  of 
purchase.     It  was  used  in  the  statute  De  doiiis,  without  an  idea 
of  purchase  annexed  to  it,  and  it  acts  in  a  double  capacity,  as 
will   best   answer    the  intention:    and  though    it    was    substi- 
tuted in  the  place  of  the  word  heirs,  which  was  scratched   out, 
and  it  was  fairly  argued  that  he  might  intend  it  as  a  word  of 
purchase,  yet  it  did  not  carry  the  argument  a  jot  further  than 
the  words/o/'  life  did  ;  for  if  they  took  by  purchase,  they  must 
all  take  as  joint  tenants  for  life,  and  tenants  in  common  of  the 
inheritance  :  could  that  be  his  intention  ?     For  if  he  had  ten  Tit.  18.  c.  i. 
sons,  and  nine  left  issue,  the  tenth  must  have  the  whole  estate 
by  survivorship  ;  and  when  all  were  dead,  then  the  estate  must 
break  into  ten  parts,  and  there  could  be  no  cross  remainders  ;  so 
that  when  there  was  a  failure  of  issue  of  one  son,  that  part  must 
go  over  to  Dodson,  when  no  part  was  intended  to  go  to  him 
whilst  there  was  any  issue  male  of  the  body  of  G.  Grew.     He 
intended  all  to  take,  but  in  course  of  succession.     II.  Could 
this  intention  take  place  if  G.  Grew  took  only  an  estate  for  life ; 
it  might,  by  construing  the  word  issue  to  mean  first  and  every 
other  son  in  succession  ;  suppose  he  had  said  I  mean  by  issue, 
first  and  every  other  son,  it  must  have  been  so  expounded,  be- 
cause words  were  only  pictures  of  ideas  upon  paper ;  and  there- 
fore if  he  put  a  meaning  on  the  word  himself,  it  must  be  under- 
stood as  he  meant  it.     But  he  had  not  said  so,  and  therefore  he 
left  the  word  to  act  in  its  own  natural  character  ;  and  in  that  case 
it  would  not  endure  to  be  expounded,  first  and  every  other  son  in 
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succession  ;  for  ex  vi  termini,  it  meant  all,  and  had  not  an  eye  of 
successive  priority  in  it;  and  there  was  no  case  where  it  was 
ever  construed  to  mean,  first  and  every  other  son  in  succession  ; 
and  to  create  a  series  of  contingent  remainders,  one  after  another, 
which  it  must  do,  or  the  principal  intention  of  the  testator  be 
disappointed.  And  when  it  is  descriptive  of  the  estate,  and 
operates  as  a  word  of  limitation,  and  gives  an  estate  tail,  it  is 
not  the  word,  but  the  law,  which  regulates  the  descent  to  all  the 
sons  successively,  upon  its  own  favourable  principles  of  primo- 
geniture. 

It  had  been  argued  that  if  we  could  collect  from  the  will  that 
he  meant  first  and  every  other  son  in  succession,  why  not  construe 
it  so,  and  thereby  complete  every  part  of  the  intention?  Because 
it  would  be  doing  violence  to  the  word  "  issue,"  and  forcing  it 
out  of  its  known  established  sense,  when  the  meaning  of  the  tes- 
tator might  be  as  effectually  complied  with,  by  giving  it  one  of 
its  natural  energies  as  a  word  of  limitation  ;  and  though  the  in- 
tention collected  from  the  will  was  to  govern  the  construction, 
yet  there  must  be  words  used  which  were  fit  and  proper  for  that 
purpose.  It  would  confound  the  use  of  all  language,  and  intro- 
duce the  greatest  barbarity  and  confusion,  to  make  words  stand 
for  ideas,  in  opposition  to  the  sense  which  usage  had  put  upon 
them ;  and  as  a  word  of  limitation,  it  did  not  defeat  the  estate 
for  life;  for,  without  fine  or  recovery,  which  was  not  to  l)e  pre- 
sumed, an  estate  tail  vvas  only  an  estate  for  life. 

As  to  whether  the  words,  heirs  male  of  the  body  of  A., 
operating  as  words  of  purchase,  would  have  the  same  effect, 
and  take  in  all  the  issue  male  of  A.,  as  effectually  as  if  they 
operated  as  words  of  limitation,  he  admitted  upon  the  authority 
of  Co.  Lit.  26.  b.  and  the  case  of  Southcot  v.  Stowell,  1  Mod. 
Vide  ante,  226.  237.  and  Freeman's  Reports  216.  225.  that  when  an  estate 
once  vests  in  an  heir  male  of  the  body  of  A.  by  purchase,  any 
other  heir  male  of  the  body  of  A.  may  take  by  descent :  and  the 
reason  seemed  to  be  because  it  is  quasi  an  estate  tail  from  A., 
and  the  will  of  the  donor  gave  it  a  descendible  quality,  after  it 
was  once  vested,  as  to  all  the  lineal  male  descendants  from  A, 
as  well  as  to  all  the  lineal  male  descendants  of  the  first  purchaser. 
But  still  it  would  not  have  the  same  consequence  as  if  they 
acted  as  words  of  limitation;  for  suppose  A.  had  a  son  who 
died  in  his  father's  lifetime,  leaving  daughters,  and  A.  had  other 


Tit.  32.  ch.  '22. 
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sons,  they  could  never  take  at  all,  for  the  second  brother  could 
not  take  because  he  was  not  complete  heir  :  whereas  if  it  was  an 
estate  tail,  it  would  descend  upon  the  second  son,  and  take  in 
all  the  descendants;  and  it  was  impossible  to  make  it  equiva- 
lent to  a  limitation  to  the  first  and  every  other  son,  without 
violating  and  confounding  the  legal  operation  of  words,  and  pro- 
ducing consequences  not  warranted  by  the  will ;  for  upon  a 
limitation  to  the  first  and  every  other  son,  the  remainders  would 
vest  the  instant  the  sons  were  born,  and  when  a  son  was  of  age, 
he  might,  by  a  fine,  bar  all  his  issue.  But  where  the  limitation 
was  to  the  heir  male  of  the  body  of  A.,  no  estate  vested  till  A. 
died :  and  if  there  were  no  trustees  to  preserve,  Sec,  A.  might 
bar  the  remainders,  at  any  time  after  the  sons  were  born,  as  well 
as  before.  And  a  fine  levied  by  his  eldest  son  would  not  bar  his  Tit.  35.  c.  9. 
issue,  if  he  died  before  the  father ;  because  the  issue  would  take 
by  purchase,  and  not  from  his  father. 

III.  Which  intention  ought  to  take  place.  If  the  testator 
had  put  the  issue  and  remainder-men  into  the  power  of  G.  Grew, 
it  was  not  to  be  presumed  he  would  defeat  them.  If  he  had 
given  contingent  remainders  to  the  issue,  and  they  were  to  take 
by  purchase,  he  might  defeat  the  issue  before  they  were  born. 
If  estate  tail,  a  chance.  If  confined  to  one  issue  only,  the  rest 
had  no  chance ;  better  to  have  a  chance  of  something ;  the  re- 
mainder was  of  no  estimation  after  an  estate  tail,  vested  or  con- 
tingent, (juaciuique  via.  But  suppose  the  question  asked, — 
"  You  meant  a  strict  settlement,  with  trustees  to  preserve  con- 
tingent remainders,  but  the  words  will  not  warrant  the  ex- 
pounding the  will  in  that  manner.  G.  Grew  must  either  take 
an  estate  tail,  which  will  let  in  all  his  issue  male,  but  with  a 
power  of  defeating  them  and  George  Dodson,  or  an  estate  for 
life,  which  will  let  in  G.  Dodson  in  exclusion  of  the  sons 
of  G.  Grew?"  His  answer  must  have  been;  I  do  not  intend 
G.  Dodson  any  thing,  while  there  is  issue  male  of  G.  Grew. 
It  was  certainly  the  intention  of  the  testator  that  G.  Grevv's 
sons  should  take  in  succession,  which  they  could  not  do,  if 
he  was  only  tenant  for  life;  he  therefore  took  an  estate  tail,  (a) 

(a)  [To  tlie  three  preceding  cases  the  following  may  be  added,  forming  a  class  of  cases 
closely  resembling  those  before  noticed,  wlieie  after  an  estate  for  life  the  words  heirs  of  the    Sup.ss.  17 — 20. 
body,   with  superadded  words  of  limitation  received  a  similar  construction.  Denn  v. 
Puckey,  5  T.  II.  299,  where  the  devise  was  to  A.  for  life  sans  waste,  after  his  decease 
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The  other  Judges  concurred,  and   judgment  was  given  ac- 
cordingly. 

62.  A  will  was  made  in  these  words. — To  William  one  of  the 
sons  of  my  sister  Ann  Wright,  to  hold  for  and  during  the  term 
of  his  natural  life,  he  keeping  the  same  in  tenantablc  repair,  and 
from  and  after  his  decease  to  the  heirs  of  the  body  of  the  said 
William  lawfully  issuing,  in  such  shares  and  proportions  as  the 
said  William  in  and  by  any  deed  or  writing,  deeds  or  writings, 
or  in  and  by  his  last  will  and  testament  in  writing,  to  be  by  him 
duly  executed  in  the  presence  of  three  or  more  credible  wit- 
nesses, shall  give,  direct,  or  appoint.  And  for  want  of  such  gift, 
&c.  then  to  the  heirs  of  the  body  of  the  said  William  lawfully 
issuing,  share  and  share  alike,  as  tenants  in  common,  and  if 
but  one  child,  the  whole  to  such  only  child,  and  for  want  of 
such  issue  to  my  right  heirs  for  ever.  The  Court  of  King's 
Bench  held  that  William  Wright  took  only  an  estate  for  life, 
and  his  children  only  estates  for  life;  but  upon  a  writ  of 
error,  this  judgment  was  reversed  by  the  House  of  Lords,  who 
held  that  William  Wright  took  an  estate  tail,  upon  the  general 
intent. 

63.  The  Court  of  Chancery  has  deviated  from  the  rule  in 
Shelley's  case,  where  a  testator  has  created  an  executory  trust, 
by  directing  a  conveyance  to  be  made,  and  the  Court  has  been 
called  upon  to  give  directions  respecting  such  conveyance  ;  and 
has  so  far  departed  from  that  which  would  be  the  legal  opera- 
tion of  the  words  limiting  the  trust,  if  reduced  to  a  common  law 
conveyance,  as  to  construe  the  words  heirs  of  the  body,  although 
preceded  by  a  limitation  for  life,  as  words  of  purchase,  and  not 
of  limitation.     But  this  has  been  done  only  in  cases  wherein  it 

to  the  issue  male  of  liis  body,  and  to  the  heirs  and  assigns  of  such  issue  male  for  ever, 
and  for  default  of  such  issue  male  to  B. — Frank  v.  Stovin,  3  East,  548.,  where  the  devise 
was  to  A.  for  life,  s.  w.,  witli  a  power  of  jointuring,  with  remainder  to  the  issue  male  of 
A.'s  body,  and  their  heirs.  IMogg  v.  Mogg.  1  Mer.  654.  in  which  the  devise  was  to  the 
child  or  children  begotten  or  to  be  begotten  of  S.  M.,  during  his,  her,  and  their  life  and 
lives,  and  after  the  decease  of  such  child  and  children,  unto  the  lawful  issue  of  such  child 
and  children  of  S.  M.,  to  hold  unto  sucii  issue,  his,  her,  and  their  heirs  as  tenants  ia 
common  with  survivorship. 

Tlie  following  class  of  cases  bears  a  resemblance  to  that  before  noticed,  where  words 
of  modification  inconsistent  with  an  estate  tail,  were  superadded  to  the  words  "  heirs 
of  the  body."  Doe  v.  Appliu,  4  T.  II.  82.,  and  Doe  v.  Cooper,  1  East,  229,  before  stated, 
pp.  251.  s.  51.  253.  s.  53.  See  also  Murthvvaile  i;.  Jenkinson,  2  Bar.  &  Cr.  359.  3  ib. 
191.  S.  C.  2  Bro  &  Bing,  623.] 
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appeared  from  some  clause  or  circumstance  essentially  repugnant 

to  the  nature  of  an  estate  tail,  that  the  devisor  could  only  intend  Stamford  r. 

to  o;ive  the  first  devisee  an  estate  for  life;  and  that  he  used  the  3Bro. Pari. 

^  •  •    ■  Ca  31 

words  heirs  of  the  body,  for  the  purpose  of  describing  the  persons 

to  whom  he  meant  to  give  the  estate,  after  the  death  of  the  first 

devisee. 

64.  The  Countess  of  Siieppy  devised  her  real  and  personal  Leonard  v. 
estate  to  trustees  and   their  heirs,    for  payment  of  debts  and  a'vem.  526. 
legacies ;    and    afterwards    to    settle   the  remainder,   and    what 

should  remain  unsold,  a  moiety  to  her  son  Henry  and  the  heirs 
of  his  body  by  a  second  wife,  and  in  default  of  such  issue  to  her 
son  Francis  and  the  heirs  of  his  body:  the  other  moiety  to  her 
son  Francis  and  the  heirs  of  his  body,  with  remainders  over : 
taking  special  care  in  such  settlement,  that  it  should  never  be 
in  the  power  of  either  of  her  said  sons  to  dock  the  entails  of 
either  of  the  said  moieties  given  to  them  as  aforesaid,  during 
their  or  either  of  their  life  or  lives. 

The  question  was,  whether  Francis  and  Henry  were  entitled  to 
have  an  estate  tail  conveyed  to  them,  or  only  an  estate  for 
life. 

Lord  Cowper  decreed  that  the  sons  must  be  made  only  te- 
nants for  life,  and  should  not  have  an  estate  tail  conveyed  to 
them,  but  their  estate  for  life  should  be  without  impeachment 
of  waste ;  because  here  an  estate  was  not  executed,  but  only 
executory  ;  and  therefore  the  intent  and  meaning  of  the  testatrix 
was  to  be  pursued :  she  had  declared  her  mind  to  be  that  her 
sons  should  not  have  it  in  their  power  to  bar  their  children, 
which  they  would  have  if  an  estate  tail  was  to  be  conveyed  to 
them  ;  and  took  it  to  be  as  strong  in  tiie  case  of  an  executory  Tit.  32.  c.  23. 
devise  for  the  benefit  of  the  issue,  as  if  the  like  provision  had 
been  contained  in  marriage  articles. 

65.  In  a  case  which  has  been  already  stated,  the  sum  of  Papillonv. 
10,000/.,  was  devised  to  trustees,  to  be  laid  out  in  a  purchase  ante,  s.  5. 
of  lands,   to  be  settled   in   the  same  manner  as  certain  lands 

which  the  testator  devised  by  the  same  will ;  that  is  to  say,  to  B. 
for  life,  without  impeachment  of  waste,  and  from  and  after  the 
determination  of  that  estate,  to  trustees  and  their  heirs  during 
the  life  of  B.  to  preserve  contingent  remainders,  remainder  to  the 
heirs  of  the  body  of  B.  with  remainder  over,  with  a  power  to  B. 
to  settle  a  jointure. 

X  2 
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Lord  King  held,  that  as  to  the  lands  devised,  B.  took  an 
estate  tail,  it  being  within  the  rule  in  Shelley's  case ;  but  as  to 
the  other  point,  he  declared  the  Court  had  a  power  over  the 
money  directed  by  the  will  to  be  invested  in  land.  That  the 
diversity  was  where  the  will  passed  a  legal  estate,  and  where  it 
was  only  executory,  and  the  party  must  go  to  the  Court  of 
Chancery  in  order  to  have  the  benefit  of  the  will:  that  in  the 
latter  case  the  intention  should  take  place,  and  not  the  rules  of 
law  ;  so  that  as  to  the  lands  to  be  purchased,  they  should  not 
be  limited  to  B.  for  life,  with  power,  &c.  remainder  to  the  heirs 
of  his  body,  but  to  B.  for  life,  with  power,  &,c.  remainder  to 
trustees  during  his  life,  to  preserve  contingent  remainders,  re- 
mainder to  his  first  and  every  other  son  in  tail  male,  remainder 
over. 

QQ.  Joseph  Ashton  by  his  will  gave  1200/.  in  money,  and 
6000/.  South  Sea  annuities,  in  trust,  as  soon  as  conveniently 
might  be  after  his  death,  to  sell  the  same  ;  and  lay  out  the 
money  in  a  purchase  of  lands  of  inheritance,  to  be  conveyed  to 
G.  I.  Ashton  for  life,  and  after  his  death,  to  the  issue  of  his 
body,  lawfully  begotten,  and  for  want  of  such  issue  to  H.  Ashton 
in  fee.  G.  I.  Ashton  brought  his  bill  for  the  performance  of  this 
trust ;  and  at  the  hearing  of  the  cause,  one  question  was,  what 
estate  the  plaintiff  ought  to  take  in  the  lands  to  be  purchased, 
whether  for  life  only,  or  in  tail ;  it  being  insisted  on  his  part, 
that  had  this  been  a  devise  of  the  lands,  he  would  clearly  have 
been  tenant  in  tail,  and  the  trust  ouiiht  to  receive  the  same  con- 
struction. 

Sir  Joseph  Jekyll  held,  that  he  ought  to  be  made  tenant  for 
life  only  of  the  lands  to  be  purchased  :  and  decreed  that  they 
should  be  conveyed  to  the  plaintiff  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  remainder  to 
his  first  and  other  sons  in  tail  general,  with  remainder  to  his 
daughters  in  tail,  as  tenants  in  common,  and  not  as  joint  tenants, 
with  cross  remainders  between  them,  with  remainder  in  fee  to 
H.  Ashton. 

67.  Sir  T.  Pershall  devised  all  his  real  estate  to  trustees,  upon 
trust,  to  convey  the  same  to  the  use  of  his  niece  Arabella  (who 
afterwards  became  Lady  Glenorchy)  for  life,  without  impeach- 
ment of  waste,  remainder  after  her  death  to  her  husband  for 
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life,  remainder  to  the  issue  of  her  body,  with  several  remainders 
over. 

This  case  first  came  on  before  Lord  King;,  who  took  time  to 
advise,  and  to  have  the  opinion  of  the  Judges.  It  afterwards 
came  on  before  Lord  Talbot,  who  after  long  argument  and  deli- 
berate consideration,  held  that  Lady  Glenorchy  was  entitled 
only  to  an  estate  for  life,  with  remainder  to  her  husband  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  her  first  and  other  sons  in  tail,  and  decreed  a  set- 
tlement accordingly. 

68.  A.  Meure  devised  all  his  lands  to  trustees  and  their  heirs,  Men  re  r. 

Meuie, 

in  trust  to  sell  the  same,  and  with  the  money  arising  by  the  sale  2  Atk.  265. 
to  purchase  other  freehold  lands,  or  long  annuities  or  stock  ; 
and  then  in  trust  to  permit  the  plaintiff  and  his  assigns  to  re- 
ceive the  interest  and  profits  thereof  during  his  life,  and  after 
his  decease  then  in  trust  for  the  use  of  the  issue  of  the  body  of 
the  plaintiff  lawfully  begotten ;  and  in  default  of  such  issue, 
the  testator  devised  the  principal  and  interest,  arising  by  the  sale 
of  his  said  estate,  to  another. 

Sir  Joseph  Jekyll  said,  the  principal  question  was,  whether  an 
estate  tail  was  to  be  limited  to  the  plaintiff,  or  an  estate  for  life 
only.  He  observed  that  the  case  of  Glenorchy  v.  Bosville  was  in 
point;  and  he  should  decree  accordingly. 

69.  Sir  T.  Sandys  by  his  will  directed  his  trustees  to  convey  a  Roberts  r. 
full  fourth  part  of  all  his  freehold  lands  to  the  use  of  his  daughter  i  Atk.  607. 
Priscilla,  for  and  during  the  term  of  her  natural  life,  and  so  as 

she  alone,  or  such  persons  as  she  should  appoint,  should  take  and 
receive  the  rents  and  profits  thereof;  and  so  as  her  husband 
should  not  intermeddle  therewith  ;  and  from  and  after  her  de- 
cease, in  trust  for  the  heirs  of  the  body  of  the  said  Priscilla  for 
ever.  The  principal  question  was,  whether  this  was  a  trust  ex- 
ecuted or  executory ;  for  if  executed,  Priscilla  was  then  tenant 
in  tail,  and  her  husband  intilled  to  be  tenant  by  the  curtesy  ; 
the  contrary,  if  executory  only. 

Lord  Hardwicke  said,  the  question  was,  how  this  trust  ought 
to  be  carried  into  execution,  and  in  what  manner  the  trustees 
ought  to  convey.  Priscilla  herself  was  dead,  and  yet  it  must  be 
considered  what  kind  of  estate  the  trustees  ought  to  have  con- 
veyed to  her,  if  she  had  been  living.     First,  whether  to  Priscilla 
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in  tail,  or  to  her  for  life  only.     If  the  conveying  an  estate  tail 
would  have  answered  the  purpose  of  the  testator  in  his  will,  then 
this  case  need  not  have  been  varied  from  former  cases.     But  he 
was  of  opinion,  the  conveying  an  estate  tail  here  would  have 
defeated  the  intention  of  the  testator.     To  be  sure  where  an 
estate  had  been  granted  or  given  by  will  to  A.  for  life,  and  to 
the  heirs  of  the  body  of  A.,  such  a  devise  had  been  by  the  com- 
mon law  united  so  in  the  first  person,  as  to  convey  to  him  an 
estate  tail ;  the  same  construction  too  had  prevailed  with  respect 
to  trust  estates ;  but  in  the  present  case  there  were  all  sorts  of 
trusts,  as  to  mortgage,  sell,  Sec.     But  the  latter  part  of  the  trust 
was  merely  executory,  to  be  carried  into  execution  after  the  per- 
formance of  the  antecedent  trusts;  the   whole  direction,   there- 
fore, fell  on  the  Court,  and  they  were  to  direct  how  the  parties 
were  to  convey.     That  the  Court  had  taken  much  greater  liber- 
ties   in   the  construction  of  executory    trusts,  than  where  the 
trusts  were  actually  executed.     Decreed,  that  the  estate   should 
be  conveyed  to  Richard  Sandys,  the  eldest  son  of  Priscilla,  and 
the  heirs  of  his  body,  remainder  to  the  second  son  and  the  heirs 
of  his  body. 
Ante.  s.  31.  70.  In  the  case  of  Austin  v.  Taylor,  Lord  Keeper  Henley  ob- 

1  Eden,  3G0-.  ggj.yg^j^  it  had  been  said  to  be  a  general  rule,  in  the  case  of  an 
executory  trust,  that  where  an  estate  for  life  was  given,  with  a 
limitation  to  the  heirs  of  the  body,  the  Court  of  Chancery 
would  take  those  words  to  be  words  of  purchase,  and  direct  a 
conveyance  of  the  estate  accordingly.  The  word  executory  trust 
seemed  to  him  to  have  no  fixed  signification.  Lord  King,  in  the 
case  of  Papillon  v.  Voice,  had  described  an  executory  trust  to  be, 
where  the  i)arty  must  come  to  the  Court  of  Chancery  to  have 
the  benefit  of  the  will.  But  that  was  the  case  of  every  trust ; 
and  he  was  very  clear  that  the  Court  of  Chancery  could  not 
make  a  different  construction  on  the  limitation  of  a  trust,  than 
courts  of  law  could  make  on  a  limitation  in  a  will ;  for  in  both 
cases  the  intention  should  take  place;  and  it  would  be  most 
dangerous  to  say,  that  the  Court  of  Chancery  and  a  court  of 
law,  could  be  warranted  in  raising  different  interests  from  the 
same  words.  Yet  he  was  of  opinion,  that  the  determinations  on 
those  cases  which  were  called  cases  of  executory  trusts,  parti- 
cularly the  case  of  Papillon  v.  Voice,  were  sound  determina- 
tions.   He  then  states  the  case  of  Papillon  v.  Voice,  and  cites 
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those  of  Leonard  v.  Earl  of  Sussex,  and  Brampton  v.  Kynaston, 
at  the  Rolls,  1728.  The  result  therefore  seemed  to  be,  that  the 
rule,  with  respect  to  trusts  declared,  and  legal  limitations,  was 
the  same.  Rut  in  cases  of  imperfect  trusts,  left  to  be  modelled 
by  the  trustees,  and,  where  according  to  Lord  Talbot's  observa- 
tion in  Glenorchy  v.  Bosville,  something  is  left  by  the  creator  of 
the  trust  to  be  done  ;  the  trusts  ought  to  be  executed  in  a  more 
careful  manner,  or  in  other  words,  the  creator  meant  they  should, 
and  for  that  purpose  had  referred  it  to  his  trustees.  The  true 
criterion  was  this  ;  wherever  the  assistance  of  the  trustees,  which 
was  ultimately  the  assistance  of  the  Court,  was  necessary  to 
complete  a  limitation;  in  that  case,  the  limitation  in  the  will 
not  being  complete,  that  was  sufficient  evidence  of  the  testator's 
intention,  that  the  Court  should  model  the  limitations.  But 
where  the  trusts  and  intentions  were  already  expressly  declared, 
the  Court  had  no  authority  to  interfere,  and  make  them  different 
from  what  they  would  be  at  law. 

71.  T.  White  gave  all  his  personal  estate  to  trustees,  upon  white «. 
trust  to  lay  out  the  same  in  land,  to  be  settled  and  assured  as  j^^^^^  g^Q^ 
counsel  should  advise,  unto  and  upon  the  said  trustees  and  their  2  Eden,  366. 
heirs,  upon  trust  to  and  for  the  use  of  the  plaintift',  and  the  heirs 
male  of  his  body,  to  take  in  succession  and  priority  of  birth  ; 
and  for  default  of  such  issue  male,  then  upon  further  trust,  and 
to  and  for  the  use  of  his  niece  Ann  Robertson,  in  the  same  man- 
ner.    And  after  deducting  the   costs  and  expenses  of  the  trust, 
he  orders  his    trustees    to   pay  the  remainder  of   the  interest, 
dividends,  and  profits,  until  the  purchase  or  purchases  should  be 
made,  to  the  plaintiff  and  Ann  Robertson  respectively,  and  unto 
their  respective  sons  and  issue  male,  who  should  be  respectively 
entitled  to  the  rents  of  the  freehold  estates  when  purchased,  by 
virtue  of  the  limitations  aforesaid. 

Upon  a  bill  for  the  performance  of  the  trusts,  the  question 
was,  whether  the  lands  to  be  purchased  should  be  settled  on  the 
plaintiff  as  tenant  in  tail;  or  in  strict  settlement  upon  him  for 
life,  with  remainder  to  his  first  and  other  sons,  in  tail  male. 

Lord  Northington  directed  the  settlement  to  be  made  on  the 
plaintiff  for  life,  with  limitations  to  his  first  and  other  sons  in 
tail  male.  The  cause  was  reheard  before  Lord  Camden,  who  was 
clearly  of  opinion  to  affirm  the  decree ;  and  took  a  distinction 
between  the  case  where  a  testator  has  given  complete  directions 
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for  settling  his  estate,  witii  perfect  limitations  ;  and  where  his 
directions  were  incomplete,  or  rather  minutes  or  instructions,  and 
could  not  be  performed  in  the  words  of  the  will.  In  the  former 
case,  the  legal  expression  should  have  the  legal  effect,  though 
perhaps  contrary  to  the  intention,  as  in  Garth  v.  Baldwin.  In 
the  latter  case,  the  Court  would  consider  the  intention,  and 
direct  the  conveyance  according  to  it.  Here  the  intention  was 
very  plain ;  lie  directed  the  settlement  to  be  made  by  advice  of 
counsel,  and  in  succession  and  priority :  he  meant  something 
different  from  an  estate  tail,  wlien  he  wanted  the  assistance  of 
counsel.  And  though  the  words  in  succession  and  priority  might 
have  effect,  in  case  the  plaintiff  took  an  estate  tail,  yet  they  were 
meant  to  give  aiv  interest  to  the  sons,  after  the  death  of  the 
plaintiff;  the  latter  clause  put  it  out  of  doubt,  he  there  ex- 
plained his  meaning  by  making  use  of  the  words  sons  and 
issue. 

72.  Where  the  estate  given  to  the  ancestor  is  merely  an  equit- 
able or  trust  estate,  and  that  devised  to  his  heirs,  or  to  the  heirs  of 
his  body,  carries  the  legal  estate,  these  two  estates  will  not  unite 
into  an  estate  of  inheritance  in  the  ancestor,  as  they  would  have 
done  if  both  had  been  of  the  same  quality  ;  that  is,  both  legal, 
or  both  equitable. 

73.  Mrs.  Ellis  devised  her  estates  to  trustees  and  their  heirs, 
upon  trust  to  pay  debts  and  legacies ;  and  to  pay  the  residue  to 
the  proper  hands  of  her  daughter  Cecil  Fiennes,  who  was  a 
married  woman,  for  and  during  the  term  of  her  natural  life ;  and 
from  and  after  her  decease,  the  said  trustees  should  stand  and 
be  seised  of  and  in  all  the  said  manors,  &c.  to  the  use  and  be- 
hoof of  the  heirs  of  the  body  of  her  said  daughter  Cecil  Fiennes, 
severally  and  successively,  as  they  should  happen  to  be  in  priority 
of  birth  and  seniority  of  age,  and  to  the  heirs  of  their  several 
and  respective  bodies  in  tail  general. 

The  question  was,  whether  Cecil  Fiennes  had  an  estate  tail, 
or  only  an  estate  for  life. 

Lord  King  was  of  opinion,  that  by  the  words  of  the  will,  the 
use  was  executed  in  the  trustees  and  their  heirs  during  the  life 
of  Cecil  Fiennes ;  and  that  she  had  only  a  trust  in  the  surplus 
of  the  rents  and  profits.  But  by  the  subsequent  words,  viz. 
that  the  trustees  should  stand  seised  to  the  use  of  the  heirs  of 
the  body  of  Cecil  Fiennes,  &,c.  the  use  was  executed  in  the 
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persons  entitled  to  take  by  virtue  thereof ;  and  therefore  there  [Plavford  ^r^ 

^  1    Iloare,  :5  Yo.  & 

being  only  a  trust  estate  in  the  ancestor,  and  an  use  executed  jer,  i7o.] 
in  the   heirs  of  her  body,  those  different  interests  could    not 
unite,  so  as  to  create  an  estate  tail  by  operation  of  law  in   the 
ancestor.     Upon  an  appeal  to  the  House  of  Lords,  the  decree 
was  affirmed. 

74.  Lands    were  devised   to  trustees,  upon  trust  that  they  Shapbnd  p. 

'  Smith,  1  Bro. 

should  every  year,  after  deducting;  rates,  taxes,  &c.  pay  such  c.  C.  75. 
clear  sum  as  should  remain  to  A.  B.  during  his  natural  life,  and  421""^^' 
after  his  decease  to  the  use  and  behoof  of  the  heirs  male  of  the   [Doe  v.  Simp- 
body  of  the   said   A.  B.  lawfully  begotten,  as  they  should  be  i62.f  ^^''' 
in  priority  of  birth  ;  and  in  default  of  such  issue,  remainder 
over. 

Lord  Thurlow  was  of  opinion,  that  A.  B.  took  only  an  equita-  Tit.  12.  c  1. 
ble  estate;  and  the  subsequent  estate  being  executed,  created  a 
legal  remainder  in  tail,  which  could  not  unite  ;  and  therefore 
A.  B.  was  only  tenant  for  life. 

75.  A  person  devised  to  trustees  and  their  heirs,  upon  trust  Silvesters. 

to  take  and   receive  the  rents,  issues,  and  profits  thereof,  and  to  2Term'll.  444. 
apply  the  same  for  the  subsistence  and  maintenance  of  his  son 
during  his  life  ;  and  immediately  from  and  after  the  decease  of 
his  son,  the  testator  gave  and  devised  the  said  premises  unto  the 
heirs  of  the  body  of  his  said  son. 

It  was  held,  that  as  the  estate  devised  to  the  son  for  his  life 
was  merely  an  equitable  one,  and  the  remainder  to  the  heirs  of 
the  body  of  his  son  was  a  legal  one,  the  son  took  only  an  estate 
for  his  life. 

76.  Thus  stood   the  doctrine    respecting  the  application  of  CaseofPerrin 
the   rule  in   Shelley's  case,  in  the  construction  of  wills;  when  jur. vol.  l. 283. 
the  case  of  Perrin  v.  Blake  arose  upon  a  devise  made  in  the  fol- 
lowing words — "  And  should  ray  wife  be  ensient  with  child  at 

any  time  hereafter,  and  it  be  a  female,  I  give  and  bequeath  unto 
her  the  sum  of  2000/.  current  money  of  this  island,  and  to  be 
paid  her  when  she  attains  the  age  of  twenty-one  years,  or  day 
of  marriage,  which  shall  first  happen ;  and  to  be  generally 
educated  and  maintained  out  of  my  estate,  till  her  portion  be- 
comes payable,  without  any  deduction  of  the  same  or  any  part 
thereof.  And,  if  it  be  a  male,  I  give  and  bequeath  my  estate 
both  real  and  personal,  equally  to  be  divided  between  the  said 
infant  and  my  sou  John  Williams,  when  the  said  infant  shall 
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attain  the  age  of  twenty-one.  Item,  and  it  is  my  intent  and 
meanino;,  that  none  of  my  children  should  sell  and  dispose  of  my 
estate  for  longer  time  than  his  life:  and  to  that  intent  I  give, 
devise,  and  bequeath,  all  the  rest  and  residue  of  my  estate  to  mif 
son  John  Williams,  and  the  said  infant ,  for-  and  during  the  term  oj 
their  natural  lives,  the  remainder  to  mij  brother-in-law  Isaac  Gale 
and  his  heirs,  for  and  during  the  natural  lives  of  rnij  said  sons  John 
Williams  and  the  said  infant ;  the  remainder  lo  the  heirs  of  the 
bodies  of  my  said  sons  John  Williams  and  the  said  infant,  lawfully 
begotten,  or  to  be  begotten;  the  remainder  to  my  daughters,  for 
and  during  the  term  of  their  natural  lives,  equally  to  be  divided 
between  them  ;  the  remainder  to  my  said  brother-in-law,  Isaac 
Gale  and  his  heirs,  during  the  natural  lives  of  my  said  daughters 
respectively;  the  remainder  to  the  heirs  of  the  bodies  of  my 
said  daughters,  equally  to  be  divided  between  them." 

The  testator  died,  leaving  the  said  John  Williams  his  only  son 
and  heir,  and  three  daughters.  The  testator's  wife  was  not 
ensient  at  his  death  ;  and  Isaac  Gale,  the  devisee  in  trust  in 
the  will,  died  before  the  testator. 

This  case  was  argued  in  the  Court  of  King's  Bench  in  Easter 
Term  9  Geo.  3.  and  in  the  Trinity  Term  following ;  and  in 
Hilary  Term  10  Geo.  3.  the  Judges  delivered  their  opinions 
seriatim. 

Mr.  Justice  Willes  said  there  were  two  questions — I.  What 
appeared  to  be  the  intention  of  the  testator?  II.  Was  that 
agreeable  to  the  rules  of  law  ?  The  intention  was  apparent  from 
the  introductory  clause  which  governed  the  whole  will.  The 
devise  to  Isaac  Gale  was  a  further  proof  of  the  intent.  From 
every  part  of  the  will  it  appeared  that  Gale  was  meant  as  a 
trustee  to  preserve  contingent  remainders.  After  the  devise  to 
Gale,  he  gives  it  to  the  heirs  of  the  body  of  his  son.  If  he  could 
"ive  an  estate  for  life  to  one,  and  the  inheritance  to  the  heirs  of 
the  body  of  the  first  devisee,  and  if  his  intention  appeared  to  be 
so,  he  should  think  that  that  intention  must  control  the  legal 
sense  of  the  words,  heirs  of  the  body.  The  rule  contended  for, 
which  was  in  Shelley's  case,  was  pronounced  by  Lord  Coke  upon 
a  deed,  and  in  argument;  and  though  he  should  be  for  adhering 
to  it  in  every  case  literally  within  it,  yet  it  must  not  be  extended 
an  inch.  The  maxim  itself  grew  with  feudal  policy,  and  the 
reasons  of  it  were  antiquated.     The  logicians  say,  cessante  causa 
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cessat  effedus,  and  surely  the  lawyer  may  say — I  will  confine  an 
old  rule  within  its  exact  bounds,  and  extend  it  as  little  as  possi- 
ble. Having  then  stated  many  of  the  preceding  cases,  he  con- 
cluded that  the  intention  of  the  testator  must  prevail,  which 
being  to  give  an  estate  for  life  only  to  John  Williams,  in  his 
opinion  he  took  such  an  estate  only. 

Mr.  Justice  Aston  said  tliey  were  now  examining  a  testator's 
will,  and  deciding  upon  the  devises  in  that  will.  The  first  and 
fundamental  rule  of  law  in  point  was,  that  the  intention  of  the 
testator  was  to  be  collected  and  allowed,  though  not  expressed 
in  any  legal  language.  The  intention  was  clearly  to  give  an 
estate  for  life,  and  where  the  intention  is  clear  it  should  govern. 
But  it  was  objected,  first,  that  in  Shelley's  case,  it  is  laid  down — 
That  if  the  ancestor  takes  for  life,  and  in  the  same  instrument  an 
inheritance  be  limited  to  the  heirs  of  his  body,  the  first  takes  the 
estate  tail.  Secondly,  that  the  testator  had  made  such  a  devise 
in  the  very  words  in  this  case  ;  that  no  words  of  limitation  were 
superadded  to  the  words  devising  the  inheritance.  That  the  de- 
vise was  of  a  leiral  estate,  not  of  a  trust,  and  therefore  that  the 
legal  sense  of  the  words  would  supervene  the  intention,  however 
plainly  expressed.  As  to  the  first,  he  admitted  the  rule  in 
Shelley's  case  to  be  law,  but  he  denied  the  consequence,  that  it 
was  an  invariable  rule  to  be  applied  on  every  devise.  It  was  an 
old  rule  of  feudal  policy,  the  reason  of  which  was  long  since 
antiquated,  and  therefore  it  must  not  be  extended  one  jot. 

The  word  heirs  was  a  term  of  art ;  it  was  necessary  to  be  used 
in  a  deed,  but  not  in  a  will.  So  in  the  case  of  estates  tail ;  in  a 
deed  they  must  be  created  by  using  words  of  procreation,  as, 
heirs  of  the  body.  But  j^ro//,  semuii,  issue  or  children  would  do 
in  a  will;  from  whence  it  followed  that  a  testator  need  not  use 
terms  of  art.  The  argument  now  was,  since  he  had  used  them, 
they  must  have  their  due  influence.  But  it  was  no  conclusive 
argument;  when  the  law  permitted  an  intention  to  be  freely 
communicated,  no  reason  could  be  given  why  terms  of  art  should 
not  be  got  over.  Sir  Joseph  Jekyll,  in  Papillon  v.  Voice  said, 
the  intention,  if  lawful,  shall  govern.  Lord  Talbot  observed  in 
Glenorchy  v.  Bosville, — The  rule  of  law  is  not  so  strict  as  to 
control  the  intent.  In  Sayer  v.  Masterman,  Lord  Commissioner 
Willes  observed,  that  the  intention  should  always  govern ;  and 
that  case  was  determined  on  the  non-appearance  of  intent.  Lord 
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Keeper  Henley  concurred  in  this  opinion,  observing  that  such 
was  not  an  arbitrary  opinion,  but  consonant  to  justice  and  rea- 
son; that  if  the  intent  appeared,  the  testator  need  not  be  tied 
down  to  legal  construction.  As  to  superadded  words  of  limita- 
tion, upon  the  words  devising  the  inheritance,  whether  singular 
or  plural,  they  were  immaterial,  the  true  ground  of  inquiry  being 
the  intention. 

The  next  argument  was,  that  it  was  not  a  trust,  but  a  legal 
devise.  He  saw  no  grounds  for  the  distinction  between  trusts 
and  legal  estates,  nor  did  he  think  it  established.  It  was  laid 
down  in  several  cases,  that  courts  of  law  must  decide  upon  in- 
tent, as  well  as  courts  of  equity.  Courts  of  equity  had  fre- 
quently upon  trusts,  decreed  estates  tail,  and  this  upon  a  very 
substantial  ground,  because  the  intent  of  the  parties  had  not 
been  sufficiently  explained  to  contravene  the  legal  operation  of 
the  words. 

Lastly,  the  words  restraining  the  introductory  clause  signi- 
fied nothing;  the  whole  clause  was  explanatory  of  intention, 
which  was  consistent  with  the  devises  in  the  other  parts  of  the 
will.  And  to  show  this,  the  case  of  Leonard  v.  The  Earl  of 
Sussex  w^as  a  respectable  authority  :  there  an  estate  tail  was 
actually  devised,  and  the  restrictive  clause,  that  the  son  should 
not  alien,  was  holden  only  as  explanatory.  So  in  the  present 
case,  the  clause  restraining  the  power  of  alienation  in  the  first 
place,  could  not  in  strict  language  be  called  a  restraint  on  the 
tenant  in  tail ;  and  as  it  was  in  a  will,  it  must  be  expounded 
only  as  indicating  the  intention  :  and  therefore  upon  the  whole 
of  the  case  he  thought  that  the  son  John  Williams  took  only  an 
estate  for  life. 

Mr.  Justice  Yates  said,  he  allowed  that  upon  the  construction 
of  a  v\  ill  free  scope  was  to  be  given  to  the  intention  ;  it  was  to 
be  collected  from  various  parts,  and  the  whole  scheme  and  design 
were  to  indicate  the  intention  :  but  the  intention  must  be  mani- 
festly clear,  and  likewise  fully  consistent  with  every  rule  of  law. 
There  were  cases  to  be  met  with,  even  of  trusts,  where  the 
testator  had  holden  forth  strong  marks  of  his  intention,  and  yet 
because  the  legal  words  which  he  had  used  bore  in  legal 
language  a  contrary  import,  the  intention  gave  way  to  the 
superior  influence  of  law.  After  you  have  fixed  the  intention, 
it  then  becomes  a  question  whether  such  intention  can  be  exe- 
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cuted,  consistently  with  the  established  rules  of  law ;  if  it  can- 
not, we  had  better  adhere  to  the  law,  and  let  a  thousand  testa- 
tors' wills  be  overthrown.  In  considering  the  question,  it  was 
necessary  to  fix  the  point.  This  was  a  devise  of  a  real  estate  to 
John  WilHams,  &:c. ;  here  was  no  trust  executory,  no  future  con- 
veyance to  be  made,  every  thing  depended  on  the  limitations  in 
the  will  itself.  It  was  an  axiom  in  our  law,  that  wills  were  to 
be  construed  accordins:  to  the  intention.  This  axiom  was  used 
at  the  bar  in  the  fullest  sense,  and  it  was  said,  that  the  inten- 
tion of  the  testator,  if  legal,  should  be  carried  into  execution, 
and  allowed,  in  whatsoever  words  he  should  have  explained  such 
intention.  But  he  could  not  accede  to  so  unbounded  a  position  : 
he  agreed  that  in  the  case  of  an  executory  trust  it  was  so ;  and 
this  out  of  humanity  to  the  ignorance  of  a  testator,  because  in 
this  case  no  rule  of  law  would  be  violated  :  but  in  the  case  of  a 
legal  devise  he  conceived  the  allowing  so  much  favour  would 
overthrow  the  established  law,  and  endanger  property  con- 
siderably. 

In  giving  his  sentiments  upon  this  question,  he  should  en- 
deavour to  maintain  two  propositions :  First,  that  in  every 
devise  of  a  legal  estate  the  construction  should  be  agreeable  to 
the  legal  rules  of  construction.  Secondly,  that  the  rule  laid  down 
in  Shelley's  case  was  one  of  them. 

If  he  should  prove  successful  in  these  propositions,  it  would 
immediately  follow  that  John  Williams  was  tenant  in  tail. 

The  rule  of  law  mentioned  by  several  writers  was  this  :  A  will 
shall  be  construed  so  as  to  fulfil  the  intention  of  the  testator, 
so  far  as  it  is  consistent  with  the  rules  of  law.  And  this  was 
as  necessary  to  the  safety  and  certainty  of  the  rules  of  property, 
as  not  allowing  a  testator  to  do  that  which  was  illegal.  These 
established  rules  of  construction  formed  the  barriers  which  kept 
off  uncertainty  and  vexatious  litigations  of  disputed  titles  ;  and 
this  certainty,  so  desirable,  could  no  longer  exist  than  whilst 
the  courts  adhered  to  established  rules  of  construction. 

The  favour  then  shown  to  a  will  was  this  ;  that  barbarous 
words  should  be  supplied  ;  if  the  devises  were  imperfect,  a  neces- 
sary implication  should  be  allowed  ;  but  if  the  limitations  were 
perfect,  there  was  no  occasion  for  assistance,  and  the  expressions 
used  must  have  their  legal  effect.  These  technical  expressions 
were  the  measures  of  property  in  legal  devises  ;  and  the  law^ 
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having  fixed  a  determinate  meaning  to  them,  will  not  permit 
tiieir  sense  to  be  perverted,  but  directs  the  Judges  ever  to  adhere 
to  them  without  the  smallest  departure. 

Secondly,  That  the  rule  in  Shelley's  case  was  one  of"  the  rules 
of  construction  :  it  had  its  origin  in  the  feudal  policy,  and  grew 
up  in  days  when  the  law  favoured  descents  as  nmch  as  possible. 
He  admitted  that  the  original  reason  of  it  had  long  since  ceased, 
but  lie  denied  that  for  that  reason  it  must  be  discountenanced,  it 
havintr  lono-  been  the  law  of  the  land,  and  it  must  continue  such 
till  parliament  should  interpose.  But  independent  of  the  feudal 
law,  the  rule  was  reasonable  and  just,  and  was  applicable  to  a 
will  as  well  as  to  a  deed. 

Many  arguments  were  used  at  the  bar  to  show  that  this  will 
was  not  within  the  meaning  of  the  rule  in  Shelley's  case ;  and 
the  words  being  different,  required  a  different  rule  of  construc- 
tion. The  rule  did  not  speak  of  the  word  heirs  abstractedly,  it  did 
not  mean  to  insinuate  that  there  was  any  magic  in  the  word 
heirs ;  it  only  speaks  of  the  two  limitations.  To  one  for  life,  to  his 
heirs  the  inheritance.  The  first  gives  an  estate  of  freehold,  the 
second  gives  the  inheritance.  The  freehold  was  merged  in  the 
inheritance,  and  the  ancestor  took  the  whole  estate  devised. 

He  then  came  to  the  second  head  of  argument,  to  examine 
what  difference  the  words  made  which  were  used  by  the  testator 
in  the  present  case. 

First  the  preliminary  clause. — It  was  not  difficult  to  show 
that  the  restriction  in  this  clause  was  void  ;  it  was  tantamount 
to  saying,  "  My  son  shall  not  convey  a  greater  interest  than  for 
life,"  and  he  went  on  to  give  him  an  estate  which  the  law  calls  an 
estate  tail ;  that  restriction  was  void,  for  if  the  same  contained  a 
greater  estate  limited  in  the  one  part,  than  would  bear  a  restric- 
tion, the  restriction  being  repugnant  was  void.  In  all  the  cases 
it  was  not  what  estate  the  ancestor  took,  but  what  estate  the 
heirs  took.  To  let  them  take  the  inheritance  by  purchase,  they 
niust  be  particularly  designed ;  and  if  this  was  wanting  in  the 
present  devise,  the  inheritance  could  not  rest  in  the  issue  of  John 
Williams.  That  individuals  must  not  control  the  general  law, 
otherwise  a  door  would  be  opened  to  uncertainty.  Upon  prin- 
ciple, as  well  as  upon  authorities,  John  Williams  must  be  re- 
garded as  tenant  in  tail :  his  father  willed  that  he  should  take 
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for  life,  and  that  the  heirs  of  his  body  should  all  succeed  ;  this 
could  not  be  done  without  making  him  tenant  in  tail. 

Lord  Mansfield  said,  he  always  thought  that  as  the  law  had 
allowed  a  free  communication  of  intention  to  a  testator,  it  would 
be  a  strange  law  to  say — "  Now  you  have  communicated  that 
intention,  so  as  every  body  understands  what  you  mean,  yet  be- 
cause you  have  used  a  certain  expression  of  art,  we  will  cross 
your  intention,  and  give  your  will  a  different  construction; 
though  what  you  meant  to  have  done  is  perfectly  legal,  and  the 
only  reason  for  contravening  you  is,  because  you  have  not  ex- 
pressed yourself  like  a  lawyer."  That  his  examination  of  the 
question  always  convinced  him  that  the  legal  intention,  when 
clearly  explained,  was  to  control  the  legal  sense  of  a  term  of  art, 
unwarily  used  by  the  testator. 

It  was  true  the  rule  in  Shelley's  case  was  laid  down  as  stated, 
but  that  rule  could  never  affect  this  question.  The  real  sense 
and  meaning  of  that  rule  was  this:  If  the  testator  gives  an 
estate  for  hfe  only  to  A.,  remainder  to  the  heirs  of  A.'s  body ;  if 
the  Court  had  said  A.  was  only  tenant  for  life,  there  would  have 
been  a  contingent  remainder  to  his  issue,  and  then  the  issue 
would  have  been  liable  to  be  barred  by  any  forfeiture  of  the  tenant 
for  life ;  and  if  he  made  an  estate  your  outer  vie,  the  remainder 
was  gone  :  so  that  the  best  way  of  complying  with  the  intention 
was,  to  give  him  an  estate  tail ;  by  which  means  the  issue  were 
protected  by  the  statute  de  donis ;  and  if  an  estate  only  for  life 
was  given,  as  it  could  have  no  use  in  the  world  but  to  cheat  the 
lord  of  the  feudal  services,  the  law  very  prudently  said,  that  in 
such  cases  it  should  be  an  estate  tail. 

This  rule  was  clear  law,  but  was  not  a  general  proposition, 
subject  to  no  control,  as  where  a  testator's  intention  was  mani- 
festly on  the  other  side,  and  where  the  objections  might  be 
answered.  He  found  no  cases  in  Brooke  or  Fitzherbert  where 
these  matters  had  come  in  question,  so  that  the  Judges  were 
agreed  that  the  intention  was  to  govern,  and  that  Shelley's  case 
did  not  constitute  a  decisive  uncontrollable  rule.  This  being 
settled,  the  question  was,  whether  in  this  case  the  testator  had  so 
explained  his  intention  as  to  control  the  technical  expressions; 
and  he  agreed  with  his  brothers  that  he  had.  It  was  known 
that  the  invention  of  trustees  to  support  contingent  remainders 
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was  usually  attributed  to  Bridgeman  and  Palmer  since  the 
restoration  :  then  knowing  that  these  estates  might  bo  limited 
in  strict  settlement,  it  was  sufficient  for  the  Judges  if  it 
appeared  that  the  testator  (however  he  had  explained  himself) 
had  a  strict  settlement  in  his  eye,  so  that  from  what  was  said, 
and  from  the  whole  will,  he  concurred  that  the  intention  of  the 
testator  was  lawful,  and  such  as  might  be  supported.  If  the 
intent  was  doubtful,  if  it  was  againstlaw,  the  legal  import  of  the 
words  must  govern.  But  here  there  could  not  be  a  doubt,  the 
heirs  of  John  William's  body  were  to  take  as  purchasers  suc- 
cessively. That  he  should  not  content  himself  with  general 
arguments,  if  any  case  could  be  found  establishing  a  contrary 
doctrine;  which  led  him  to  say  he  agreed  with  his  brethren, 
Aston  and  Willes,  that  there  was  no  case  which  contravened  this 
general  doctrine. 

It  was  true,  great  reliance  was  made  on  Colson  v.  Colson, 
but  this  was  a  very  different  case.  That  case  might  stand  ; 
and  if  ever  any  future  litigation  should  arise  upon  a  question 
exactly  similar  to  that,  he  should  submit  to  Colson  v.  Colson  ; 
though,  if  he  was  sitting  in  judgment  upon  that  very  will,  his 
determination  would  have  been  different.  It  had  been  said,  that 
case  was  law,  was  the  unanimous  opinion  of  the  Court,  was  a 
respectable  authority,  and  always  was  deemed  such  ;  he  could 
not  think  so.  Denison  certainly  did  not  agree  with  his  brothers 
at  first,  but  as  he  found  them  strenuously  against  him,  he  was 
very  willing  to  acquiesce  upon  the  certificate  being  signed. 
Lord  Hardwicke,  speaking  of  Colson  v.  Colson,  confined  it 
exactly  within  its  own  bounds;  and  further  said — "If  that  case 
be  law ;"  which  was  a  great  deal  for  him  to  say ;  and  so  little 
satisfied  with  it  was  he,  that  the  last  thing  he  did  in  Chancery 
was  to  send  Sayer  v.  Masterman  here,  and  he  told  him  he  did  it 
to  have  Colson  v.  Colson  reconsidered.  It  was  said  the  con- 
veyancers had  rested  on  Colson  v.  Colson. 

There  was  no  sound  distinction  between  the  devise  of  a  legal 
estate  and  of  a  trust,  and  between  an  executory  trust  and  one 
executed  :  all  trusts  were  executory  ;  and  in  every  shape  that  a 
will  appeared,  the  intention  must  govern. 

He  admitted  there  was  a  devise  to  John  Williams  for  life,  and, 
in  the  same  will,  a  devise  to  the  heirs  of  his  body;  and  he 
agreed  that  this  was  within  the  letter  of  Shelley's  case  ;  and  he 
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did  not  doubt  but  there  were,  and  Imd  been  always,  lawyers  of  a 
different  bent  of  genius,  and  different  course  of  education,  who 
had  chosen  to  adhere  to  the  strict  letter  of  the  law ;  and  they 
would  say  that  Shelley's  case  was  incontrovertible  authority, 
and  they  would  make  a  difference  between  trusts  and  legal 
estates,  to  the  harassing  of  a  suitor. 

His  opinion  therefore  was,  that  the  intention  being  clear  be- 
yond doubt,  to  give  an  estate  for  life  to  John  Williams,  and  an 
inheritance  successively  to  be  taken  by  the  heirs  of  his  body ; 
and  his  intention  being  consistent  with  the  rules  of  law,  it 
should  be  complied  with,  in  contradiction  to  the  legal  sense 
of  the  words  used  by  the  testator,  so  unguardedly  and  igno- 
rantly. 

Judgment  was  given  that  John  Williams  took  an  estate  for 
life. 

A  writ  of  error  was  brought  on  this  judgment,  in  the  Ex- 
chequer Chamber;  in  which  the  judgment  was  reversed  by  the 
opinion  of  seven  Judges  against  one :  so  that,  upon  the  whole, 
eight  Judges  were  of  opinion  that  John  Williams  took  an  estate 
tail ;  and  four,  that  he  took  only  an  estate  for  life. 

77.  Sir  William  Blackstone's  argument  on  this  case,  in  the  llarg.  Tra.487. 
Exchequer  Chamber,  has  been  published  by  Mr.  Hargrave  from 
his  own  manuscript,  of  which  the  following  is  an  abstract. 

The  great  and  fundamental  maxim,  upon  which  the  con- 
struction of  every  devise  must  depend,  is,  "  that  the  intention 
of  the  testator  shall  be  fully  and  punctually  observed  j  so  far  as 
the  same  is  consistent  with  the  established  rules  of  law,  and  no 
farther. 

Some  rules  of  law  are  of  an  essential,  permanent,  and  sub- 
stantial kind,  and  may  justly  be  considered  as  the  indelible 
landmaiks  of  property  ;  and  which  cannot  be  exceeded  or  trans- 
gressed by  any  intention  of  the  testator,  be  it  never  so  clear  and 
manifest ;  such  as,  that  every  tenant  in  fee  simple  or  fee  tail 
shall  have  the  power  of  alienating  his  estate,  by  the  several 
modes  adapted  to  their  several  interests. 

There  are  also  other  rules  of  a  more  arbitrary,  technical,  and 
artificial  kind,  which  are  not  so  sacred  as  these,  being  founded 
on  no  great  principle  of  legislation  or  national  policy.  Some  of 
these  are  only  rules  of  interpretation  or  evidence,  to  ascertain 
the  intention  of  the  parties,  by  annexing  particular  ideas  of  pro- 
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perty  to  particular  modes  of"  expression  ;  so  that  where  a  testator 
makes  use  of  those  technical  modes  of  expression,  it  is  evidence 
pri)nii  facie  that  he  means  to  express  the  self-same  thing  which 
the  law  expresses  by  the  self-same  form  of  words.  Thus,  a  devise 
of  land  to  another  generally,  gives  him  an  estate  for  life  ;  a  devise 
to  a  man  and  his  heirs,  gives  him  an  estate  in  fee;  to  a  man  and 
the  heirs  of  his  body,  an  estate  tail. 

Lastly,  there  are  some  rules  which  are  not  to  be  reckoned 
among  the  great  fundamental  principles  of  juridical  policy,  but 
are  mere  maxims  of  positive  law,  deduced  by  legal  reasoning 
from  some  or  other  of  the  great  fundamental  principles  ;  such  as, 
that  a  devise  to  a  man  for  life,  with  remainder  to  tlie  heirs  of  his 
body,  shall  constitute  an  estate  tail. 

The  rule  in  Shelley's  case  is  not  to  be  reckoned  among  the 
great  fundamental  principles  of  juridical  policy,  which  cannot  be 
exceeded  or  transgressed  by  any  intention  of  the  testator:  but 
is  of  a  more  flexible  nature,  and  admits  of  many  exceptions :  for 
if  the  intention  of  the  testator  be  clearly  and  manifestly  contrary 
to  the  legal  import  of  the  words  which  he  has  thus  hastily  and 
unadvisedly  made  use  of,  the  technical  rule  of  law  shall  give  way 
to  this  plain  intention  of  the  testator. 

The  rule  of  law  laid  down  in  Shelley's  case  is,  that  where  the 
ancestor  takes  an  estate  of  freehold,  v\ith  remainder  to  his 
heirs,  or  heirs  of  his  body,  the  word  "heirs"  is  a  word  of  limi- 
tation of  the  estate,  and  not  of  purchase  ;  that  is,  in  other  words, 
tliat  such  remainder  vests  in  the  ancestor  himself;  and  the  heir;, 
when  he  takes,  shall  take  by  descent  from  him,  and  not  as  a 
purchaser.  It  was  first  established  to  prevent  the  inheritance 
from  being  in  abeyance,  and  to  facilitate  the  alienation  of  land. 

This  rule,  when  applied  to  devises,  may  give  way  to  the  plain 
and  manifest  intent  of  the  devisor;  provided  that  intent  ,be  con- 
sistent with  the  great  and  immediate  principles  of  legal  policy; 
and  provided  it  be  so  fully  expressed  in  the  testator's  will,  or 
else  may  be  collected  from  thence  by  such  cogent  and  demon- 
strative arguments,  as  leave  no  doubt  in  any  reasonable  mind, 
whether  it  was  his  intent  or  no. 

There  is  no  such  plain  and  manifest  intent  of  the  devisor  in 
the  present  case,  expressed,  or  to  be  collected  from  any  part  of 
this  devise,  as  may  control  the  legal  operation  of  the  words, 
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and,  at  the  same  time,  be  consistent  with  the  fundamental  rules 

of  law. 

The  question  is  not,  whether  the   testator  intended  that  his 

son  John  should  have  a  power  of  alienation  ;  for  he  most  clearly 

expressed,  that  the  son   should  not  have  such  a  power.     The 

question    is    not,  whether   the    testator    intended  that  his    son 

should  have  only  an  estate  for  life  ;  for  he  believed  there  never 

was  an  instance,  when  an  estate  for  life  was  expressly  devised  to 

the  first  taker,   that  the  devisor  intended   he  should   have  any 

more.     But  if  he  afterwards  gives  an  estate  to  the  heirs  of  the 

tenant  for  life,  or  to  the  heirs  of  his  body,  it  is  the  consequence 

or   operation    of  law^  that    in  this  case  supervenes   his   inten-  iVent.  22o. 

.  379. 

tion,  and  vests  a  remainder  in  the  ancestor  :  and  therefore  it  has 

frequently  been  adjudged,  that  though  an  estate  be  devised  to  a 
man  for  his  life,  or  for  his  life  et  non  aliter,  or  with  any  other 
restrictive  expressions,  yet  if  there  be  afterwards  added  apt  and 
proper  words  to  create  an  estate  of  inheritance  in  his  heirs,  or 
the  heirs  of  his  body,  the  extensive  force  of  the  latter  words 
should  overbalance  the  strictness  of  the  former,  and  make  him 
tenant  in  tail,  or  in  fee.  The  true  question  of  intent  would  turn, 
not  upon  the  quantity  of  estate  intended  to  be  oiven  to  John  the 
ancestor,  but  upon  the  nature  of  the  estate  intended  to  be  given 
to  the  heirs  of  his  body.  That  the  ancestor  was  intended  to 
take  an  estate  for  life,  was  certain  ;  that  his  heirs  were  intended 
to  take  after  him,  was  equally  certain  ;  but  how  those  heirs  were 
intended  to  take,  whether  as  descendants  or  as  purchasers,  was 
the  question  ?  If  the  testator  intended  they  should  take  as  pur- 
chasers, then  John  the  ancestor  only  remained  tenant  for  life;  if 
he  meant  they  should  take  by  descent,  or  had  formed  no  inten- 
tion about  the  matter,  then,  by  operation  and  consequence  of 
law,  the  inheritance  first  vested  in  the  ancestor.  The  true  ques- 
tion, therefore,  was,  whether  the  testator  had,  or  had  not,  plainly 
declared  his  intent,  that  the  heirs  of  the  body  of  John  Williams^ 
should  take  an  estate  by  purchase,  entirely  detached  from,  and 
unconnected  with,  the  estate  of  their  ancestor?  Or,  in  other 
words,  whether  he  meant  to  put  an  express  negative  on  the 
general  rule  of  law,  which  vests  in  the  person  of  the  ancestor 
(when  tenant  of  the  freehold)  an  estate  that  is  given  to  the  heirs 
of  his  body  ?     It  was  not  incumbent  on  the  jilaintilT  to  show  by 
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any  ex)Dress  evidence,  that  his  testator  meant  to  adlierc  to  tlie 
rule  of  law;  for  that  was  always  supposed,  till  the  contrary  was 
clearly  ])roved  ;  but  it  was  incumbent  on  the  defendant  to  show, 
by  plain  and  manifest  indications,  that  the  testator  intended  to 
deviate  from  the  general  rule ;  for  that  was  never  supposed  till 
made  out,  not  by  conjecture,  but  by  strong-  and  conclusive  evi- 
dence. By  a  devise  to  a  man's  heirs,  or  heirs  of  his  body,  tiie 
heirs  had  never  been  allowed  to  take  as  purchasers,  excepting  in 
one  of  these  four  cases: — I.  Where  no  estate  at  all,  or  no  estate 
of  freehold,  was  devised  to  the  ancestor;  there  the  heirs  could 
not  take  by  descent,  because  the  ancestor  never  had  in  him  any 
descendible  estate.  11.  Where  no  estate  of  inheritance  was  de- 
Ante,  s.  53.  vised  to  the  heir,  as  in  the  case  of  White?;.  Collins;  for  common 
sense  would  tell,  that  in  such  a  case  the  heir  could  not  take  by 
descent,  as  heir.  III.  Where  some  words  of  explanation  were 
annexed  by  the  devisor  himself  to  the  word  heirs  in  a  will, 
whereby  he  discovered  a  consciousness,  distrust,  or  apprehen- 
sion, that  he  might  have  used  the  word  improperly,  and  not  in  its 
legal  meaning,  and  therefore  he  in  a  manner  retracts  it,  he  cor- 
rects the  inaccuracy  of  his  own  phrase,  and  tells  every  reader  of 
his  will  how  he  would  have  it  understood.  IV.  Where  the  tes- 
tator superadded  fresh  limitations,  and  grafted  other  words  of 
inheritance  upon  the  heirs  to  whom  he  gave  the  estate  ;  whereby 
it  appeared,  that  those  heirs  were  meant  by  the  testator  to  be 
the  root  of  a  new  inheritance,  the  stock  of  a  new  descent,  and 
were  not  considered  merely  as  branches  derived  from  their  own 
progenitor.  The  evidence  of  intent,  in  this  case,  might  be  re- 
solved into  two  particulars;  I.  The  testator's  previous  declared 
intention,  that  none  of  his  children  should  sell  or  dispose  of  his 
estate  for  longer  term  than  his  own  life.  II.  The  interposed 
estate  to  Isaac  Gale  and  his  heirs,  on  which  much  stress  could 
not  be  laid ;  for,  if  that  estate  had  been  expressly  given  to  pre- 
serve contingent  remainders  (which  was  only  a  conjecture,)  the 
case  of  Colson  v.  Colson  was  an  express  authority,  that  this  would 
not  make  the  heir  of  the  body  a  purchaser.  If  this  was  so,  the  in- 
troductory words  were  the  only  evidence  of  intent,  and  then  the 
result  of  the  whole  matter  was,  that  the  testator  having  declared 
his  intent  that  his  son  should  not  alien  his  lands,  he,  to  that  in- 
tent, afive  his  son  an  estate  to  which  the  law  has  annexed  a 
power  of  alienation  ; — an  estate  to  himself  for  life,  with  remain- 
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der  to  the  heirs  of  his  body.  Now,  what  was  a  court  of  justice 
to  conclude  from  hence  ?  Not  that  a  tenant  in  tail  thus  cir- 
cumstanced should  be  barred  of  the  power  of  alienation  ;  this 
was  contrary  to  fundamental  principles.  Not  that  the  devisee 
should  take  a  different  estate  from  what  the  legal  signification 
of  the  words  imported  ;  this,  without  other  explanatory  words, 
was  contrary  to  all  rules  of  construction  ;  but  plainly  and  simply 
this,  that  the  testator  had  mistaken  the  law,  and  imagined  that 
a  tenant  for  life,  with  first  an  interposed  estate,  and  then  a 
remainder  to  the  heirs  of  his  body,  could  not  sell  or  dispose  of 
his  interest.  Upon  the  whole,  he  concluded,  that  though  it  did 
not  appear  that  the  testator  intended  to  restrain  his  son  from 
disposing  of  his  estate,  for  any  longer  term  than  his  life,  and,  to 
that  intent,  contrived  the  present  devise,  yet  it  did  not  appear 
by  any  evidence  at  all,  much  less  by  declaration  plain,  that,  in 
order  to  effectuate  that  purpose,  he  meant  that  the  heirs  of  the 
body  of  his  son  should  take  by  purchase,  and  not  by  descent,  or 
even  that  he  knew  the  difference.  The  consequence  was,  that, 
by  the  legal  operation  of  the  words,  which  were  not  controlled 
by  any  manifest  intent  to  the  contrary,  the  heir  could  only  take 
by  descent,  and,  of  course,  John  Williams  the  son  was  tenant  in 
tail. 

78.  It  is  observable,  that  in  the  several  cases  in  which  the  General obser- 
question  has  arisen,  whether  the  rule  in  Shelley's  case  should  be  rule. 
applied  to  the  construction  of  a  will,  the  objection  to  its  appli- 
cation has  always  been  founded  on  the  obvious  intention  of  the 
testator,  to  give  the  first  devisee  no  more  than  an  estate  for  life ; 
without  considering  that  in  all  those  cases  the  testator  devises 
the  remainder  expectant  on  the  determination  of  the  first  estate, 
to  the  heirs  general,  or  special,  or  to  the  issue  of  the  first  de- 
visee ;  and  that  it  is  as  necessary  to  ascertain  his  intention  in 
the  second,  as  in  the  first  devise.  There  can  be  no  doubt  but 
that  where  a  common  person  devises  his  estate  to  A.  for  life, 
with  a  remainder  to  his  heirs  general,  or  special,  or  issue,  he 
does  not  mean  to  give  A.  any  greater  estate  than  for  his  life  ; 
and  as  to  the  addition  of  negative  words,  or  a  devise  to  trustees 
to  preserve  contingent  remainders,  they  can  add  nothing  to  the 
clearness  of  the  first  words.  The  whole  difficulty  therefore  lies 
in  ascertaining  the  intention  of  the  testator  in  the  second  de- 
vise ;  or,  as  Sir  W.  Blackstone  says,  "  the  true  question  of  in" 
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tent  will  turn,  not  upon  the  quantity  of  estate  intended  to 
be  given  to  John  the  ancestor,  but  upon  the  nature  of  the  estate 
intended  to  be  given  to  the  heirs  of  his  body;"  and  where  the 
second  devise  is  inconsistent  with  the  first,  to  adopt  such  a  con- 
struction as  will  best  effectuate  the  general  intent  of  the  testator. 
It  is  for  this  purpose  that  the  rule  is  applied  ;  upon  a  principle 
which  has  been  already  stated,  and  which  is  fully  explained  by 
Lord  Ch.  J.  Wilmot,  in  his  very  able  judgment  in  the  case  of 
Roev.  Grew;  and  by  Lord  Kenyon  in  several  cases,  which  have 
been  already  stated  in  Chapter  XII.;  namely,  that  where  a  tes- 
tator shows  a  particular,  and  also  a  general  intent,  which  arc 
inconsistent  with  eacii  other,  the  general  intent  will  be  esta- 
blished, and  the  particular  one  disregarded. 

79.  In  all  the  cases  where  the  rule  has  been  applied,  there 
was  a  devise  to  A.  for  life,  with  a  subsequent  devise  to  the  heirs 
general,  or  special,  or  issue  of  A. ;  and  the  testntor  had  a  parti- 
cular intent,  to  give  an  estate  for  life  only  to  A.,  and  a  general 
intent,  to  give  estates  to  all  the  lineal  descendants  of  A.  if  the 
will  were  construed  according  to  the  particular  intent,  the  first 
devisee  would  take  an  estate  for  life  only,  and  the  word  heirs,  or 
heirs  of  the  body,  or  issue,  must  operate  as  words  of  purchase. 
But  by  this  mode  of  construction  the  general  intent  that  all  the 
lineal  descendants  of  A.  should  take  successive  estates  of  inheri- 
tance, either  in  fee,  or  in  tail,  would  be  defeated.  For  if  the  re- 
mainder was  devised  to  the  heirs  of  A.  it  must  vest  in  the  person 
who  was  heir  general  to  A.  at  the  time  of  his  death ;  and  in  that 
case  it  could  not  go  in  succession  from  him,  to  succeeding  heirs 
of  the  same  ancestor,  not  being  heirs  general  of  the  first  heir  ; 
but  might  eventually  go  to  strangers,  either  in  defect  or  exclu- 
sion of  the  heirs  of  such  ancestor.  If  the  remainder  was  devised 
to  the  heirs  of  the  body  of  A.  it  would  vest  in  the  person  w  ho 
was  heir  of  the  body  of  A.  at  the  time  of  the  testator's  death, 
and  would  descend  to  the  heirs  of  the  body  of  that  heir;  and  on 
failure  of  issue  of  that  person,  it  would  go  by  a  qurm  descent  to 
the  next  person  who  answered  that  description,  at  the  time  of 
the  failure  of  such  issue,  in  conformity  to  Mandeville's  case;  so 
that  if  the  devisee  had  several  sons,  the  first  would  take  an  es- 
tate tail,  but  none  of  the  other  sons  would  take  vested  estates, 
while  the  eldest  or  any  issue  of  his  body  were  in  existence. 

If  the  remainder  was  devised  to  the  issue  of  A.,  the  estate 
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would    vest  in    all    his   children,    as  joint  tenants  for  life,  and  Roe  r.  Grew, 

'  •'  ante,  s.  51. 

tenants  in  common  of  the  inheritance. 

The  consequence  is,  that  in  order  to  effectuate  the  general  in- 
tent of  the  testator,  which,  in  the  three  cases  put,  certainly  is,  that 
the  estate  devised  shall  so  to  all  the  lineal  descendants  of  the 
first  devisee,  in  a  course  of  inheritance,  and  shall  not  go  over  as  BTeirnK..5l9. 
long  as  there  are  any  such  descendants  remaining,  the  Court  is 
obliged  to  apply  the  rule,  and  to  construe  the  second  devise  in 
such  a  manner  as  to  create  an  estate  in  fee  or  in  tail  in  the  first 
devisee. 

8,0.  This  doctrine  is  fully  confirmed  by  Lord  Thurlow,  in  his 
determination  of  the  case  of  Jones  v.  Morgan,  in  which  he  con-  f  j!^^ ',\f^:_ 
eluded  his  judgment  in  these  words—"  By  all  the  cases,  where  219. 
the  estate  is  so  given,  that  after  the  limitation  to  the  first  taker, 
it  is  to  go  to  every  person  who  can  claim  as  heir  to  the  first 
taker,  the  word  heirs  must  be  a  word  of  limitation  ;  all  heirs, 
taking  as  heirs,  must  take  by  descent.  In  cases  where  I  can 
bring  it  to  the  point,  that  the  testator  by  the  word  heirs,  as  used  in 
the  will,  means  first,  second,  third,  and  other  sons,  there  I  change 
the  words  of  the  will.  But  here  I  think  the  word  heirs  was  the  very 
thing  he  meant.  Suppose  William  had  had  a  son,  which  son  had 
had  a  son,  and  died,  living  William ;  the  eldest  son  of  the  son 
would  have  been  heir;  if  there  had  been  a  title  he  would  have  taken 
it ;  but  the  estate,  if  these  had  been  words  of  purchase,  must  have 
gone  to  the  second  son,  the  devise  to  the  first  son  being  a  lapsed 
devise,  like  the  case  of  Warner  v.  White,  lately  in  the  House  of  Ante,  c.  8. 
Lords,  from  Ireland.  But  Sir  William  Morgan  meant  the  estate 
to  £0  to  whoever  should  be  heir.  I  think  the  argument  imma- 
terial  that  he  meant  the  first  estate  to  be  an  estate  for  life ;  I 
take  it  that  in  all  cases  the  testator  does  mean  so  ;  I  rest  it 
upon  what  he  meant  afterwards.  If  he  meant  that  every  other 
person  who  should  be  heir  should  take,  he  then  meant  what  the 
law  would  not  suffer  him  to  give,  or  the  heir  to  take  as  a  pur- 
chaser. In  conversing  with  a  great  authority,  whom  I  will  not 
name,  I  asked  what  would  become,  in  the  case  stated,  of  the 
o-randson  ;  the  answer  was,  he  should  take  as  heir.  I  know  he 
might,  but  then  he  must  take  by  descent;  all  possible  heirs 
must  take  as  heirs,  and  not  as  purchasers.  Many  cases  have 
been  determined  on  the  ground  of  a  devise  to  the  first  taker, 
with  a  10  nainder  to  the  heir  male  in  the  singular,  or  heirs  male 
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Ante,  s.  60.       in  tlie  plural,  as  in  King  v.  Burchell,  beCorc  Lord  Henley,  where 

it  was  in  the  singular  number. 
Ante.  "  The  rule  in  Shelley's  case  was  used  as  a  demonstration  that 

it  was  indifferent  whether  the  limitation  was  in  the  singular  or 
the  ])linal  number:  it  was  equally  an  estate  tail.  So  where  it 
is  to  the  heir  of  the  first  taker,  and  to  the  heirs  of  that  heir,  it 
has  been  determined  to  be  an  estate  tail.  Indeed,  in  all  cases 
where  the  limitation  is  of  an  estate  of  freehold  to  a  man,  and 
afterwards  to  the  heirs  of  his  body,  whether  general  or  special, 
so  as  to  give  it  to  the  heirs  as  a  denomination  or  class,  the  heirs 
shall  be  in  by  descent,  and  not  by  i)urchase.  And  the  case 
stated  by  Anderson  in  Shelley's  case,  of  a  limitation  to  the  use 
of  A.  for  life,  remainder  to  the  use  of  his  heirs,  and  of  their  heirs 
female,  is  the  only  one  to  the  contrary ;  and  in  that  case  the 
word  heirs  must  be  a  description  of  persons,  in  order  to  let  m  the 
limitations  to  the  heirs  female." 
Cont.  Rem.  81.  Mr.  Feamc's  conclusion  to  his  observations  on  the  rule 

8th  edit.  I9(j.  j^ppgars  to  have  been  founded  on  the  same  principle  ;  or  if  not, 
is  certainly  conformable  to  it :  for  he  says,  "  Wherever  the  an- 
cestor takes  the  freehold,  the  inheritance  will  not  go  to  all  the 
heirs,  &Lc.  in  the  course  of  inheritable  succession,  unless  by  an 
actual  descent  J  and  consequently  if,  after  the  first  taker,  it  is  to 
<>o  to  every  person  who  can  claim  as  heir  to  him,  the  intended 
succession  can  only  be  efl'ectuated  by  taking  the  word  heirs,  &c. 
as  a  word  of  limitation.  If  after  him  all  heirs,  &c.  are  to  take 
as  such,  that  is,  as  answering  that  description,  they  can  only 
take  by  descent.  If  the  law  will  not  admit  of  all  possible  heirs, 
Sec.  taking  the  inheritance,  after  its  inception  by  a  freehold  in 
the  ancestor,  otherwise  than  by  descent,  it  follows,  that  where- 
ever  the  limitation  to  the  heirs,  &c.  after  a  freehold  to  the  an- 
cestor, is  admitted  to  reach  the  whole  denomination  or  class 
of  heirs  described,  they  must  take  by  descent,  and  not  by 
purchase." 
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CHAP.  XV. 

Construction — What  Wo?-(h  create  a  Joint  Tenancy,  or  Tenancij 
in  Common,  and  Cross  Remainders. 


Sect.  1.  What  Words  create  a  Joint 
Tetianci/. 

12.  What  Words  create  a  Te- 
nancy in  Common, 

29.  What  Words  create  Cross 
Remainders. 


Sect.  37.  Formerly    not    implied    be- 
tween more  than  two. 

42.  This  Doctrine  somewhat  al- 
tered. 


Section  I. 

With  respect  to  the  words  which  create  a  joint  tenancy  in  a  What  words 
will,  it  has  been  long  settled  that  a  devise  to  A.  and  B.  generally,  tenancy.''*^'" 
or  to  A.  and  B.  and  their  heirs,  makes  them  joint  tenants.     So   ^"-  ^^-  '^'  ^' 

•'  S.  o. 

where  a  man  devised  lands  to  his  two  daughters  and  their  heirs,  Anoa.  Cro. 
it  was  resolved  that  they  took  an  estate  in  joint  tenancy,  (a)  ■^^'^-  '^^^' 

2.  Though  the  estates  devised  to  two  or  more  persons,  in  this  Ay  lor  i.  C  hep. 
manner,  should  have  different  commencements,  yet  the  devisees  Jackson, 
will  take  in  joint  tenancy,  as  appears  from  the  two  cases  here   ^''-  ^^•^'  ^' 
cited,  and  which  have  been  already  stated. 

3.  Whenever  lands  are  devised  to  two  or  more  persons,  with  a 
benefit  of  survivorship  among  them,  they  will  take  as  joint  te- 
nants ;  though  there  be  other  words  in  the  will  indicating  an 
intention  to  create  a  tenancy  in  common. 

4.  Lands  were  devised  to  A.  B.  and  C.  in  tail ;  and  then  fol-  Fowler  y.  Ong- 
lowed  these  words — "  I  will  that  every  of  them  be  the  other's  heir,  Webster's  case, 
by  equal  portions."  3Leoa.  19. 

The  Court  at  first  held  this  to  be  a  tenancy  in  common ;  but  Furse  v. 
afterwards  upon  good  consideration  it  was  adjudged  to  be  a  joint  2  Roll.  Ab.  90. 

(a)  [See  also  Swaine  v.  Burton,  15  Ves.  365.,  and  the  cases  of  bequests  of  personal 
estate  to  legatees  as  joint  tenants,  2  Rop.  Leg.  322—329.  Ed.  1828.  Also  Morris  v. 
Barrett,  3  Yo.  &  Jer.  384.] 
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tenancy,  for  so  it  was   implied  ;  and   it  was  as   much  as  to  say 
that  each  survivor  should  be  the  other's  heir. 

5.  [Where  lands  are  devised  to  two  or  more  persons  generally, 
or  to  them  and  their  heirs,   the  rule  of  construction  is,  that  de- 
visees take  as  joint  tenants;  but  where  the  devisee  is  in  tail,  the 
[Co.  Lit.  184. a.  construction   is   necessarily  different.     For  a  devise  to   two  or 

llunllov  s  ciisG 

3  Dver,  32().  a.  '^lorc   pcrsons  (who  neither  are,  nor  capable  of  being,  husband 

2  \ern. 545.      ^^^j^  wife)  and   to  the  heirs  of  their  bodies,  as  they  can  have  no 
per  J.d. Keeper. J  '  '  j 

common  heirs  of  their   bodies,  of  necessity  makes   the  devisees 
joint  tenantsyb;-  /if'e,  with  several  inheritances  in  tail.     Upon  the 
death  of  any  one  his  estate  devolves  upon  the  survivors  for  their 
lives,  and  upon  the  death  of  the  surviving  joint  tenant,  the  inhe- 
ritance devolves  upon  their  respective  heirs  in  tail,  as  tenants  in 
common. 
Dix'-.Southein,       6.  In  a  recent  case  the  devise  was  to  Margaret  and  Elizabeth, 
628.*^  ^      *     '^^^  the  survivor  of  them,  their  heirs  and  executors  for  ever,  the 
Court  of  B.  R.   decided  that  the  devisees  took  as  joint  tenants 
in   fee,  and  not  estates  for  life   with  remainder  in   fee   to  the 
survivor.] 
1  Vent.  216.  7.  Lord  Hale  says,  a  devise  to  two,  equally  to  be  divided  be- 

iimluck!  tween   thein,  and  to  the  survivor  of  them,  makes  an  estate  in 

/  I  aunt.  129.]  joint  tenancy,  upon  the  express  import  of  the  last  words. 
Turkerman  v.  8.  A  person  devised   to  Jane  the  wife  of  B.  and  to  Elizabeth 

3*lJac^  Ab  681    ^^^^  ^^^^'^  °^  ^'  ^^^  ^^^^  estate,  &.C.,  to  be  equally  divided  between 
Holt. Rep. 370.  them,  during   their  natural  lives  :  and  after  the  deceases  of  the 
said  Jane  and  Elizabeth,  to  the  right  heirs  of  Jane  for  ever. 

The  question  was,  whether  this  devise  made  Jane  and  Eliza- 
beth joint  tenants  for  life,  so  as  upon  the  death  of  Jane  the 
whole  survived  to  Elizabeth  for  life ;  or  whether  upon  the 
words,  equally  to  be  divided  between  them,  they  were  tenants 
in  common. 

Lord  Holt  pronounced  the  o})inion  of  the  Court,  that  they 
were  joint  tenants,  notwithstanding  the  wortls,  equally  to  be 
divided  between  them,  and  the  lands  ought  to  survive  to  Eliza- 
beth. I.  Though  upon  such  words  generally,  they  would  be 
tenants  in  connnon,  yet  if  it  should  be  so  in  this  case,  it  would 
be  expressly  against  the  intent  of  the  testator,  and  would  defeat 
the  heirs  of  Jane  of  part;  for  they  were  to  take  altogetiier,  and 
not  by  moieties,  one  at  one  time,  and  one  at  another,  but  all  at 
once;  and  if  they  should  be  tenants  in  connnon,  they  must  tuko 
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by  moieties,  at  several  times.  11.  It  was  express  that  the  heirs 
of  Jane  were  not  to  take  till  after  both  their  deceases.  III.  If 
they  should  be  tenants  in  common,  then  the  heirs  of  Jane  would 
be  in  danger  to  lose  a  moiety ;  for  as  to  that  one  moiety,  it  must 
be  a  contingent  remainder;  so  that  if  Elizabeth  should  die 
during  the  life  of  Jane,  the  contingency  for  that  moiety  not 
happening,  it  must  descend  to  the  heirs  at  law  of  the  testator, 
who  were  Elizabeth  and  the  issue  of  Jane,  as  coparceners. 
IV.  Jane  and  Elizabeth  were  heirs  at  law  to  the  testator,  and  as 
such,  the  whole  would  have  descended  to  them  in  coparcenary, 
if  no  will  had  been  made;  but  here,  by  this  will,  it  was  plain  the 
testator  intended  to  prefer  the  heirs  of  Jane  to  the  whole. — 
Judgment  accordingly. 

9.  Andrew  Hawes,  the  plaintiff's  grandfather,  devised  several  liawest. 

'  ^  Hawes, 

lands  to  his  four  youno-er  sons,  William,  Charlton,  Andrew,  and  mss.  Rep. 
Ihomas  Hawes,  their  heirs  and  assigns,  equally  to  be  divided 
between  them,  share  and  share  alike,  as  tenants  in  common,  and 
not  as  joint  tenants,  with  benefit  of  survivorship  :  and  also  de- 
vised all  his  messuao-e  in  Chatham  unto  his  said  four  children, 
their  heirs  and  assigns  for  ever  equally  to  be  divided,  share  and 
share  alike,  as  tenants  in  common  as  aforesaid,  and  not  as  joint 
tenants,  with  like  benefit  of  survivorship;  and  died,  leaving  his 
eldest  son  Harewell  Hawes,  and  the  said  four  other  sons.  In 
1727,  Charlton  Hawes  died  an  infant  and  unmarried ;  and  some 
time  after,  Harewell  Hawes  the  eldest  son,  and  his  wife,  by  fine 
and  recovery  conveyed,  inter  alia,  the  undivided  fourth  that  had 
belonged  to  Charlton,  of  the  lands  devised  by  his  father,  to  the 
use  of  such  persons,  and  for  such  estates,  as  he  and  his  wife 
should  appoint ;  and  for  M'ant  of  such  appointment,  to  the  use 
of  himself  for  life,  remainder  to  his  wife  for  life,  remainder  to 
his  own  heirs  and  assigns. 

In  1728,  no  appointment  being  made,  Harewell  Hawes  by 
will  devised  all  his  freehold  lands  to  trustees,  in  trust  to  sell  so 
much  as  should  be  necessary  for  payment  of  his  debts  ;  and 
what  should  remain  unsold,  he  directed  his  trustees  to  convey 
equally  to  his  three  children,  the  plaintiff  Nathaniel,  Martha, 
and  Ehzabeth,  one  of  the  defendants,  and  their  heirs  for  ever,  as 
tenants  in  common,  or  to  the  survivors  and  the  heirs  of  such 
survivors,  at  their  ages  of  twenty-one  years  ;  and  the  rents  and 
profits,  after  his  wife's  decease,  to  be  had  and  received  towards 
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the  education  and  bringing  up  of  his  said  three  children,  during 
tlieir  minorities  :  and  gave  his  personal  estate  equally  between 
his  three  children  and  his  wife,  whom  he  made  executrix  ;  and 
died,  leaving  the  plaintiff  his  son,  and  his  two  daughters,  Martha 
and  Elizabeth,  the  first  of  which  (Martha)  died  an  infant  in 
1740,  and  unmarried. 

The  plaintiff  having  attained  his  age  of  twenty-one,  brought 
his  bill  to  be  let  into  the  undivided  fourth  of  his  uncle  Charlton, 
■which  he  insisted  did,  by  his  death,  descend  upon  his  father 
Harevi^ell  Ilawes,  as  heir  to  Charlton,  and  was  by  him  well  con- 
veyed to  the  plaintiff  by  the  above  settlement  and  will  :  and  also 
to  be  let  into  the  share  of  his  sister  Martha,  of  their  father's  real 
estate  ;  insisting  that  she  dying  before  twenty-one,  the  share  of 
their  father's  real  estate  intended  her,  upon  the  happening  of 
that  contingency,  was  now  a  resulting  trust  for  the  benefit  of  the 
plaintiff,  as  heir  at  law  to  his  father ;  or  that  if  any  thing  was 
actually  vested  in  her,  she  had  it  as  tenant  in  common,  and 
upon  her  death  it  descended  to  the  plaintiff,  as  her  brother  and 
heir. 

There  were  two  questions : — The  first  between  the  plaintiff 
and  the  defendants  his  surviving  uncles,  upon  the  grandfather's 
will ;  whether  the  four  devisees  were  joint  tenants,  or  tenants  in 
common:  if  the  former,  the  share  of  Charlton  survived  to  the 
defendants  the  uncles  ;  if  the  latter,  his  share  went  on  his  death 
to  Harewell  Hawes  the  plaintiff's  father,  as  heir  to  him,  and  was 
by  him  well  conveyed  to  the  plaintiff  The  second  was  between 
the  plaintiff  and  the  defendant  Elizabeth  his  only  sister,  whether 
any  and  what  interest  vested  in  any  of  the  children  before  twenty- 
one,  under  their  father  Harewell  Hawes's  will. 

Lord  Hardwicke  said,  the  question  arising  upon  Andrew 
Hawes's  will  was,  whether  there  was  a  joint  tenancy  or  a  tenancy 
in  common  generally,  or  a  tenancy  in  common  attended  with  a 
particular  limitation  over,  either  generally  or  upon  a  contingency. 
This  was  a  devise  to  younger  children,  a  circumstance  to  be  con- 
sidered, in  determining  whether  they  took  as  joint  tenants  or  te- 
nants in  common.  The  general  rules  were  plain  :  joint  tenancies 
were  not  favoured  in  equity,  because  they  did  not  tend  to  make 
proper  provisions  for  families :  and  though  the  law  favoured 
them  formerly,  as  multiplying  tenures,  yet  as  tenures  were  taken 
away,  the  law  leaned  against  them  now.     Another  rule  was  no 
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less  certain  ;  that  if  tliere  were  many  words,  and  some  introduc- 
tory to  others,  such  a  construction  was  to  be  made  as  would  ren- 
der all  the  words  consistent,  and  to  have  a  meaning  if  possible  ; 
but  if  that  could  not  be  done,  and  that  some  words  must  be  re- 
jected, they  must  be  such  as  were  least  consistent  with  the 
party's  intent.  But  if  an  uniform  construction  could  be  made  of 
all  the  words,  so  as  that  each  should  have  effect,  the  Court  would 
do  it.  Here  was  an  immediate  devise  to  the  four  children  in  fee, 
as  tenants  in  common;  and  the  words,  "  with  benefit  of  survi- 
vorship," ought  not  to  receive  such  a  construction  as  to  control 
the  devise,  since  that  would  be  overruling  certain  words  by  am- 
biguous ones. 

There  had  been  two  constructions  put  upon  these  words, 
I.  As  being  only  descriptive  of  one  quality  of  joint-tenancy : 
but  that  was  too  refined,  and  not  agreeable  to  the  use  the  testator 
had  made  of  these  words  in  other  parts  of  his  will ;  for  where 
he  declared  the  custom  of  London,  as  to  the  orphanage  part  of 
his  personal  estate,  and  disposed  of  the  testamentary  part,  he 
made  use  of  the  words,  "  with  like  benefit  of  survivorship,"  not 
to  exclude  survivorship,  but  to  give  it. 

The  second  construction  was,  that  they  related  to  a  dying 
before  the  testator,  which  was  an  admission  that  they  ought  to 
have  some  construction;  and  if  no  other  could  be  found,  he  did 
not  say  that  he  would  not  put  that  construction  on  them. 
Though  in  that  case  if  any  of  the  children  should  die  before  the 
testator,  leaving  children,  such  children  could  not  take,  as  their 
father's  share  would  then  go  over  :  but  in  such  case  the  testator 
might  make  a  provision  for  them  in  his  life.  But  parents  seldom 
provide  by  their  wills  for  contingencies  which  may  happen  in  their 
own  life;  and  strictly  speaking  survivorship  respects  a  time  after 
the  testator's  death,  the  jus  accrescendi  presupposing  an  actual 
vesting  of  the  interest  in  the  parties.  In  the  case  of  Bindon  v.  ip,  Wms.  96. 
Suffolk,  (a)  Lord  Cowper  reasoned  rightly,  that  the  words  could 
not  mean  a  dying  at  any  time,  but  at  some  particular  period, 
which  he  confined  to  the  testator's  lifetime.  Indeed  in  the 
House  of  Lords  it  was  referred  to  the  time  of  payment.     But 

(rt)  That  was  a  case  of  personal  property,  being  a  devise  of  20,000/.  unto  five  per- 
sons, equally  to  be  tliviJed  between  them,  share  and  share  alike,  and  if  either  of  them 
died,  to  the  survivors  or  survivor  of  them.  Held,  a  tenancy  in  common,  4  Iko.  Pari.  Ca. 
574.  Vide  Uoe  v.  Abey,  1  ^laule  and  Selw.  428. — Note  tofonner  Edition. 
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still  it  was  referred  in  both  to  some  particular  period  ;  and  the 
debt  in  that  case  being  desperate,  and  the  division  to  be  made 
when  the  debt  was  paid,  the  Lords  referred  the  survivorship  to 
the  time  of  the  division.  Now  the  question  was,  whether  upon 
the  whole  frame  of  this  will  there  was  not  another  period,  be- 
sides the  testator's  death,  to  which  it  was  more  natural  to  refer 
the  words  of  survivorship.  In  that  part  of  the  will  relating  to 
the  orphanage  share,  the  testator  could  not  by  those  words  mean 
a  survivorship  of  himself,  the  benefit  there  being  to  arise  after 
his  death,  and  after  the  custom  should  attach.  If  therefore  one 
of  the  children  had  come  to  twenty-one,  and  demanded  his  share, 
he  must  have  had  it,  and  if  another  child  had  afterwards  died  an 
infant,  uimiarried,  the  survivors  had  been  entitled.  He  therefore 
thought  this  clause  would  afford  some  light  towards  under- 
standing that  in  question;  for  in  the  disposition  of  the  testa- 
mentary part,  there  was  the  same  benefit  of  survivorship  in- 
tended, as  in  the  orphanage  part.  The  word  like,  was  a  word 
of  reference,  being  the  same  as  if  the  testator  had  said,  if  any 
one  died  before  twenty-one,  unmarried,  his  share  shall  go  to  the 
survivors;  and  the  point  was,  what  effect  this  would  have  upon 
the  other  clause.  The  testator  was  making  a  fund  for  his 
younger  children,  the  very  same  as  were  legatees  of  the  testa- 
mentary part,  which  was  expressly  given  over  if  any  died  before 
twenty-one  unmarried  ;  and  therefore  he  thought  the  benefit  of 
survivorship,  as  to  the  estate  in  question,  must  be  the  same 
benefit  of  survivorship  which  he  had  directed  before  as  to  the 
personal  estate ;  which  was  a  very  natural  intention,  that  if  a 
child  should  die  before  he  could  make  use  of  his  share,  it  should 
go  over  to  the  others.  It  was  said  that  the  word  tike  was  not 
inserted  in  this  clause  ;  but  he  thought  that  was  of  no  weight, 
he  having  used  the  same  words  in  such  a  sense  as  to  make  no 
dou'nt  of  his  meaning  :  and  though  the  making  the  children 
joint  tenants  would  certainly  overturn  many  words  in  the  will, 
yet  by  construing  this  to  amount  to  a  limitation  over  upon  a 
contingency,  all  the  words  would  be  consistent ;  and  he  thought 
it  the  same  as  if  the  contingency  had  been  expressly  repeated. 
This  was  called  proceeding  by  arbitrary  conjecttne,  but  he 
thought  it  a  reasonable  intendment;  for,  which  was  the  most 
natural  construction  ?  that  the  survivorship  should  relate  to  the 
testator's  death,  or  mean  a  siuvivorship  amongst   themselves: 
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and  if  this  construction  was  right,  the  case  stood  clear  of  all  the 
authorities ;  and  as  Charlton  died  under  twenty-one,  and  un- 
married, his  share  survived  to  the  other  three  children. 

The  next  question  arose  upon  the  will  of  Harewell  Hawes, 
namely,  at  what  time  those  shares  vested  in  the  plaintiff  and 
his  sisters;  whether  immediately,  or  upon  their  attaining  the 
age  of  twenty-one.  When  the  conveyance  was  to  be  made, 
they  must  certainly  take  as  tenants  in  common,  for  divided 
shares  must  be  conveyed  :  and  as  to  suspending  the  convey- 
ance till  the  youngest  attained  twenty-one,  he  thought  it  not 
a  right  construction ;  for  the  words  were  disjunctive,  when 
she  and  they,  S)\:,  yet  he  thought  the  word  and  ought  to  be  con- 
strued as  or,  otherwise  the  trust  of  the  rents  and  profits  would 
cease,  as  to  each  child  that  attained  twenty-one,  and  he  could 
neither  have  lands  nor  rents,  till  the  youngest  also  should  attain 
twenty-one.  Now,  one  of  the  children  dying  under  twenty-one, 
the  question  was,  whether  her  share  should  descend  to  her  heir 
at  law,  or  survive  ;  and  he  thought  it  survived  ;  and  that  this 
clause  must  be  construed  in  the  same  manner  as  if  that  relating 
to  the  rents  and  profits  had  been  placed  first.  The  will  must 
have  the  same  construction  wherever  the  clauses  were  placed ; 
and  placing  them  as  he  just  then  did,  there  would  have  been 
a  joint-tenancy,  during  their  minorities  ;  and  if  one  died  under 
age,  his  or  her  part  would  not  descend,  but  survive  to  the  others, 
and  go  towards  their  maintenance.  This  gave  a  light  to  the  time 
when  the  conveyance  was  to  be  made,  and  for  whose  benefit ; 
for  if  any  died  before  twenty-one,  it  showed  he  or  she  was  not 
intended  to  take,  and  that  the  conveyance  was  to  be  made  at 
a  limited  time,  that  of  their  attaining  twenty-one  :  and  if  the 
plaintiff  had  attained  twenty-one  and  died,  and  then  one  of  his 
sisters  had  died  under  twenty-one,  he  thought  the  conveyance  [Armstrong  i-. 
of  her  share  ought  to  be  made  to  the  heir  of  the  plaintiff,  and  c.  C.  Ii's.] 
the  surviving  sister,  because,  as  to  the  plaintiff,  the  contingency 
of  survivorship  would  then  be  over. 

10.  In  a  modern  case  lands  were  devised,  after  an  equitable  Doe  r.  Iron- 
estate  for  life,  to  the  testator's  niece  Sarah;  for  the  use  of  the  3Ea°st'533. 
heirs  of  the  body  of  the  said  Sarah,  lawfully  begotten  or  to  be 
begotten,  their  heirs  and  assigns  for  ever,  without  any  respect  to 
be  had  or  made  in  regard  to  seniority  of  age  or  priority  of  birth : 
and  the  Court  of  K,  B.  held,   that  they  took  as  joint-tenants, 
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because  they  were  to  take  together,  without  regard  to  seniority 
of  age  or  priority  of  birth. 
Ch  9.  11.  It  lias  been  stated  in  a   preceding  chapter,   that  wiiere 

there  are  two  diflerent  dispositions  of  the  same  estate  in  a  will, 

1  Inst.  112.  b.     the  two  devisees  shall  take  in  moieties.    And  Mr.  Ilargrave  says, 

2  Atk.  373.        that  in  some  of  the  old  books,  it  is  said  generally  that  there 

*        shall  be  a  joint  tenancy;  but  according  to  the  modern  opinion, 

and  it  seems  the  best,  there  will  be  a  joint  tenancy,  or  a  tenancy 

in  common,  accordino;  to  the    words   used  in  limitin";  the  two 

estates:  by  which  it  is  meant,  that  if  the  two  estates  given  by 

the  will,  have  the  unity  or  sameness  of  interest  essential  to  a 

joint  tenancy,  the  devisees  shall  be  joint  tenants;  but  otherwise 

shall  be  tenants  in  common. 

What  words  12.  Wherever  a  real  estate  is  devised  to  two  or  more  persons, 

in'^common'^"'^^  ^"^  there  are  any  words  in  the  will  indicating  an  intention  that 

the  devisees  shall  take  several  and  distinct  shares  in  it,  they  will 

be  tenants  in  common. 

ToiTetu.  13.  A  person  devised  lands  to  his  wife  for  life,  remainder  to 

Stiles,  434.        A.  B.  and  C.  and  their  heirs  respectivelt/  for  ever.     The  question 

was,   whether  A.  B.  and  C.  were  joint  tenants  or  tenants  in 

common. 

The  Court  held  that  here  was  a  tenancy  in  common  and  that 
it  should  go  throughout,  and  was  not  to  be  divided  ;  and  the 
intent  of  the  devisor  appeared  in  the  will,  that  every  one  should 
have  his  part,  and  their  heirs :  so  here  was  a  provision  for 
children  ;  and  the  word  respectively  would  be  idle,  if  another  con- 
struction should  be  made,  and  would  signify  no  more  than  what 
the  law  said  without  it. 

Levvent).  Cox,         14^  One  Lcwcn  devised  lands   to  his  two  sons,  equally,  and 
Cro.  Ki;?,.  695.  ...  .  .  , 

1  Vern.32.        their  heirs.     It  was  adjudged  that  the  devisees  took  as  tenants 

in   common ;  for  otherwise    the   word   eqiialli/   would    have    no 

meaning. 
Thorowgood !'.         15.  Lands  were  devised  to  five  persons,  their  heirs  and  as- 
Cro.  Car.  75.      ^igns,  all  of  them  to  have  part  and  part  alike,  and  the  one  to 
Jict.  29.  have    as    much   as    the  other.     Adjudged  to  be  a  tenancy   in 

common. 
Uenn  f.  16.  A  pcrson  devised  a   messuage   with  the   appurtenances 

Gaskin,  Cowp.  -ht     /-^  i  m    t*  n  i  i  •       • 

657.  [Dougl.      unto  M.  (j.  and  i.  K.,  equally  to  them,  his  sisters  sons. 
Comptorf  ** ' *         ^ox^  Mansficld  said,  there  was  no  room  for  argument;  equally 

9  East,  276.] 
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implied  a  division  ;  whereas  if  they  were  to  take  as  joint  tenants, 
there  would  be  no  division. 

17.  [So  a  devise  to  the  testator's  two  daughters,  Ja//e  and   tf  =^f^^'^°°|'^ '^^• 

■-  °  Cock,  2  Mer. 

Mary,  of  all  his  rig-ht  in  B.  and  C.  between  them,  was  held   to  70. 

*.  ^  See  also  War- 

constitute  a  tenancy  m  common.]  n&rv.  Hone, 

18.  The  words,  "  equally  to  be  divided,"  have  always  been  held  292.^pL'l0.y' 
to  create  a  tenancy  in  common  in  a  will,  because   they  imply  a 
division;  whereas  between  joint  tenants,  there  is  no  division ; 

unless  there  are  other  words  in  the  will,  as  in  some  of  the  pre- 
ceding cases,  that  expressly  give  a  right  of  survivorship. 

19.  A  man  devised  to  his  wife  for  life,  and  after  her  decease.  King  i;. 

to  his  three  daughters,  equally  to  be  divided;  and  if  any  of  them   Cio.  Ja.'448. 
died  before  the  other,  then  the  survivors  to  be  her  heirs,  equally 
to  be  divided,  and  if  they  all  died  without  issue,  then  over. 

It  was  held,  that  the  daughters  were  not  joint  tenants,  but 
that  they  had  several  inheritances  in  tail,  with  cross  remainders. 

20.  A  man  devised  lands  to  his  two  sons  and  their  heirs,  and   Eiisset  v. 
the  longer  liver  of  them,  equally  to  be  divided  between  them  and   ^  g^ij^,  226. 
their  heirs,  after  the  death  of  his  wife. 

The  Court  was  of  opinion,  that  the  sons  were  tenants  in  com- 
mon, and  that  the  devise  was  good  ;  and  the  reason  was  upon 
the  construction  of  wills,  that  it  ought  to  be  according  to  the  in- 
tent of  the  devisor;  his  intent  appearing  to  be,  not  only  to  pro- 
vide for  his  two  sons,  but  for  their  posterity  :  thitt  not  only  his 
two  sons,  but  their  heirs,  should  have  an  equal  part;  for  the 
words  were,  "  equally  to  be  divided  between  them  and  their 
heirs."  And  though  by  the  first  words  it  was  given  to  them  and 
the  survivor  of  them,  yet  the  last  words  explained  what  he  in- 
tended by  the  word  "  survivor;"  that  the  survivor  should  have 
an  equal  division  with  the  heirs  of  him  who  should  die  first. 
And  though  the  testator  had  not  aptly  expressed  himself,  yet 
upon  all  the  words  taken  together,  his  meaning  seemed  to  be  so. 

21.  A  person  devised  two  leasehold  houses  to  J.  P.  and  J.  H.,  rrince  r. 
and  then  said — "  My  will  and  meaning  is,  that  the  rents  of  my   1  iik.'493. 
two  said  houses  shall  heeq^iaili/  shared  and  divided  helween  them 

the  said  J.  P.  and  J.  H.   as  aforesaid."     It  was  held  by   Lord 
Hardwicke,  that  the  devisees  took  as  tenants  in  common. 

22.  A  person  devised  a  freehold  estate  to  trustees  and  their  Sheppard  v. 

.     .        .  .      .  .        .  .  II-  •  Gibbons, 

neirs,  in  trust,  to  permit  his  three  sisters  and  tlieir  assigns  to  2  Aik.  441. 

VOL.  VI,  z 
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Townly, 

1  Ves.  S.102. 


[Woodgate  v, 

Unwin, 

4  Sira.  129.] 
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Ileartley, 
MSS.  li. 
1  Ves.  S.  16.'; 
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hold  and  enjoy  the  said  premises,  and  to  receive  the  rents  there- 
of, to  their  sole  and  separate  use ;  a)i<l  as  /lis  said  sisters  should 
several///  die,  he  gave  the  premises  to  their  several  heirs. 

Lord  Ilarduicke  held,  that  the  plain  meaning  of  the  words, 
"  as  they  severally  die,"  Sec.  was,  that  the  sisters  should  take  as 
tenants  in  common. 

23.  A  testator  devised  all  his  real  estates  to  trustees,  as  soon 
as  his  three  daughters  should  attain  their  respective  ages  of 
twenty-one,  to  conveij  to  them  and   the  heirs  of  their  bodies,  as 

joint  tenants. 

Lord  Hardwicke,  after  observing  that,  on  account  of  the  di- 
rection to  convey,  this  was  an  executory  trust,  in  which  case  the 
Court  assumed  greater  latitude  of  moulding  the  will  according 
to  the  intention  of  the  testator,  gave  his  opinion,  that  the 
daughters  did  not  take  as  joint  tenants ;  but  that  conveyances 
should  be  made  to  them  at  twenty-one  respectively,  in  tail  male, 
with  cross  remainders  in  tail;  by  which  means  survivorship 
would  be  preserved,  upon  the  death  of  any  daughter  without 
issue,  which  was  the  most  that  was  meant  by  joint  tenants. 

24.  J.  S.,  seised  in  possession  of  some  freehold  lands,  and 
entitled  in  reversion  to  others,  made  his  will  in  these  words, — 
"  Imprimis,  my  mind  and  will  is,  that  all  my  debts  and  funeral 
expenses  be  paid  out  of  my  whole  estate;  and  whereas  I  am 
entitled  to  divers  freehold  messuages,  lands,  and  tenements  at 
the  decease  of  my  aunt  M.,  I  hereby  give  the  said  premises,  as 
well  as  my  other  estate,  to  A.  B.  and  C.  and  their  heirs,  upon 
trust  that  at  the  decease  of  my  Aunt  M.  what  my  personal  estate 
shall  not  extend  to  pay,  they  shall,  by  sale  or  mortgage  of  any 
part  of  my  real  estate,  raise  so  much  money  as  shall  pay  off  all 
my  just  debts;  and  I  hereby  order,  and  my  mind  is,  that  the 
remainder  of  my  estate  shall  go  to,  and  be  equally  divided 
amongst,  my  three  children,  Dinah,  Frances,  and  Mary,  and  the 
survivor  of  them,  and  their  heirs  for  ever.  And  I  do  hereby 
order  the  guardianship  of  my  son  John,  as  well  as  of  my  other 
said  three  children,  to  my  wife  ;  and  will  that  she  shall  educate 
them  out  of  the  rents  and  profits  of  their  several  estates  and 
fortunes,  given  them,  and  settled  upon  them  by  this  my  will,  or 
otherwise  howsoever." 

Lord  Hardwicke,^ — "  In  making  a  construction  of  this  will, 
the  testator's  circumstances,  as  to  family  and  estate,  mustbe 
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considered.  He  had  one  son  and  tliree  daughters:  he  hud  two 
estates,  one  in  possession,  the  other  in  reversion,  and  intended 
making  a  provision  by  way  of  portion  for  his  three  younger  chil- 
dren. The  question  is,  whether  these  three  daughters  take  as  joint 
tenants,  or  tenants  in  common  ;  and  I  am  of  opinion  that  tliey 
each  take  a  separate  share.  Courts  of  law  were  anciently  very 
favourable  to  joint  tenancies,  upon  account  of  the  tenures,  to 
])revent  the  splitting  them  :  but  since  the  abolition  of  tenures, 
even  courts  of  law  have  been  less  favourable  to  them  ;  but  courts 
of  equity  always  espouse  tenancies  in  common,  as  being  a  more 
equitable  provision,  and  preventing  the  descent  of,  and  right  to, 
the  estate  depending  upon  an  accident,  that  of  survivorship,  and 
are  still  more  inclined  to  them,  when  the  question  arises  upon 
provisions  for  children,  whereby  an  equality  is  established 
amongst  them.  It  was  said  on  the  one  hand  that  the  word 
"  survivor"  makes  a  joint  tenancy ;  and  on  the  other  that  the 
words  "equally  to  be  divided,"  should  sever  it,  and  make  a 
tenancy  in  common ;  and  I  am  of  opinion  that  in  this  case  these 
last  words  must  prevail :  for  it  could  never  be  the  testator's 
intent,  that  if  any  one  of  his  younger  children  should  die  leaving 
children,  such  children  should  have  nothing  at  all;  but  their 
mother's  share  should  go  to  the  surviving  sisters.  It  was  said 
the  daughters  might  have  severed  the  joint  tenancy ;  but  here 
they  were  under  age  ;  any  one  of  them  might  have  married,  and 
had  children,  and  died  under  age,  before  any  severance  of  the 
joint  tenancy  could  be. 

"  For  the  defendant,  it  was  insisted,  that  the  word  survivor 
should  relate  to  such  as  should  be  living  at  the  death  of  M.  his 
aunt,  because  it  was  then  the  division  must  be  made ;  but  that 
would  not  do,  for  so  the  whole  would  be  suspended,  and  nothing 
vest  till  M.'s  death  ;  which  was  plainly  contrary  to  the  testator's 
intention.  The  words  carried  an  immediate  devise,  after  the 
execution  of  the  trust;  he  directs  the  rents  and  profits  to  be 
applied  for  their  maintenance,  until  they  attain  twenty  one. 
And  I  therefore  resort  to  the  resolution  in  Blisset  v.  Cranvvell,  Ante,  s.  20. 
which  I  think  fully  governs  the  present  case.  It  is  there  said, 
that  the  testator's  intent  of  providing  not  only  for  his  sons,  but 
for  their  posterities,  must  prevail,  and  that  therefore  the  sons 
should  be  tenants  in  common  :  this  is  a  good  and  substantiul 
reason,  and  not  a  playing  upon  words.     Apply  it  to  the  present 

z  2 
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case.  This  is  a  ))rovision  for  children,  as  well  as  that ;  here  are 
the  words,  "  equally  to  be  divided,"  as  there  were  there,  and  the 
objection  that  the  survivor  should  take  the  whole,  held  in  that 
case  as  well  as  in  this.  I  take  the  word  "  heirs"  here  to  relate  to, 
and  the  inheritance  to  be  thereby  fixed  in,  them  all,  and  not  in 
the  survivor.  The  taking  it  in  the  contrary  sense  would  put 
the  inheritance  in  abeyance,  upon  the  known  difference  between 
a  gift  to  A.  and  B.  and  their  heirs,  which  makes  them  joint 
tenants,  and  fixes  the  inheritance  immediately  ;  and  a  gift  to  A. 
and  B.  and  the  heirs  of  the  survivor,  whereby  no  inheritance  is 
fixed  in  either,  but  remains  in  abeyance  until  the  death  of  one 
of  them." 
Ro?er.  Tlill.  25.  A  person  devised  lands  to  his  five  children,  and  the  sur- 

3  Burr.  1881.  yivors  and  survivor  of  them,  and  the  executors  and  administrators 
of  such  survivor,  share  and  share  ahke,  as  tenants  in  common, 
and  not  as  joint  tenants,  (a) 

(a)  [In  devises  and  bequests  of  real  as  well  as  of  personal  estate  to  several  persons  as 
tenants  in  common,  words  of  survivoisliip  are  frequently  so  blended  with  the  words  im- 
porting separate  and  distinct  ownership  among  liie  devisees,  that  questions  have  arisen, 
as  to  what  period  those  words  refer,  which  indicate  an  intention  that  survivorship  should 
take  place  among  the  devisees.  In  every  case,  of  course,  the  presumed  intention  of  the 
testator  is  the  guide,  so  far  as  it  can  be  collected  ;  and  we  accordingly  find  some  cases 
both  of  real  and  personal  estate,  where  the  words  of  survivorship  have  been  referred  to 
the  death  of  the  testator  ;  that  being  the  period  of  division  or  distribution  ;  in  whicli  case 
the  devisees  or  legatees  have  been  considered  tenants  in  common  from  that  event,  the 
benefit  of  survivorship  continuing  only  during  the  testator's  life.  Bindon  v.  Suffolk,  1  P. 
Will.  96.  Barker  v.  Giles,  2  P.  Will,  280.  Stringer  v.  Phillips,  I  Eq.  Ca.  Ab.292  pi. 
11.  Trotteru.  W'illiams,  Pre.  Ch.  78.  Smith  «j.  Ilorlock,  7  Taunt.  129.  King  v.  Taylor, 
5  Ves.  806  ;  so  in  other  cases  where  the  period  of  distribution  was  not  ihe  death  of  the 
testator.  Rose  v.  Hill,  ubi  supra.  Wilson  v.  Bayly,  5  Bro.  P.  C.  388,  3  Toml.  Ed. 
195.  Roebuck  v.  Dean,  2  \es.  Jr.  265.  Perry  v.  Woods,  3  Ves.  205.  Maberly  v. 
Strode,  3  Ves.  450.  Russell  v.  Long,  4  Ves.  551.  Brown  v.  Biggs,  7  Ves.  279.  Doer. 
Prigg,  8  B.  &  Cress.  231.  and  the  authorities  there  cited.  Garland  v.  Thomas,  1  New 
Rep.  32.  Edwards  v.  Symons,  6  Taunt.  213.  In  the  following  class  the  survivorship 
was  confined  to  the  death  of  the  tenant  for  life,  Daniell  v,  Daniell,  6  Ves.  297.  Jenour  v. 
Jenour,  10  Ves.  562.  Newton  v.  Ayscough,  19  Ves.  534.  Brown  v.  Kenyon,  3  Mad. 
410.  Cripps  i;.  Wolcott,  4  Mad.  11.  Pope  v.  Whitcomb,  3  Russ.  124.  Crowder  v. 
Stone,  ib.  217.  Da  Costa  v.  Keir,  ib.  360.  In  the  following  the  survivorship  was  re- 
ferred to  the  minority  of  the  devisees  or  legatees,  Ilawes  v.  Hawes,  1  Ves.  S.  13.  Mendes 
V.  Mendes,  3  Atk.  619.  Earl  of  Salisbury  v.  Lambe,  Arab.  383.  Halifax  v.  Wilson, 
16  Ves.  168.  Bayard  r.  Smith,  14  Ves.  470.  Walker  v.  Main,  1  .1.  &  Wal.  1.  Crozier 
1.  Fisher,  4  Russ.  398.  In  the  following  case  the  survivorship  was  extended  to  the 
dying  of  the  legatee  or  devisee,  without  leaving  issue,  Shergold  v.  Boone,  13  Ves.  370. 
In  the  cases  of  Armstrongs .  Eldridge,  3  Bro.  C.  C.  214,  Belt's  Ed.  Turkerman  v.  Jeof- 
frys,  IIoll's  Rep.  370,  sup.  s.  8,  are  to  be  found  instances  of  the  words  of  severance 
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It  was  contended  that  this  was  a  tenancy  in  coaimon  among 
tlie  live  children  for  life  ;  with  a  survivorship  to  the  longer  liver 
of"  them. 

Lord  Mansfield  said,  that  an  estate  to  more  than  one,  with  a 
benefit  of  survivorship,  was  a  joint  tenancy.  But  here  the  tes- 
tator had  expressly  declared  that  they  should  not  take  as  joint 
tenants.  The  construction  contended  for  was  too  refined  for  the 
testator's  meaning.  He  meant  to  dispose  of  all  his  estate  real 
and  personal,  and  he  meant  to  dispose  of  his  real  estate  among  his 
children,  after  the  death  of  his  wife.  He  used  the  same  words 
in  disposing  of  the  real  estate,  as  he  did  in  disposing  of  the  per- 
sonal, and  they  explained  each  other.  There  were  words  in  the 
\\\\\  which  plainly  showed  that  he  meant  his  estate  to  go  to  the 
representatives  of  his  children,  after  their  deaths,  though  he  had 
used  improper  terms.  It  was  plain  that  they  were  not  to  take  as 
joint  tenants;  and  it  was  plain  to  him,  that  he  considered  that 
several  of  his  five  children  might  happen  to  die  in  his  own  life- 
time, and  therefore  made  a  provision  for  such  of  them  as  should 
survive  him,  and  be  in  existence  at  the  lime  when  the  interest 
was  to  vest,  and  their  representatives.  He  meant  to  prevent  a 
lapse,  and  therefore  the  Court  might  rather  apply  the  words  to  a 
fixed  particular  time,  than  give  no  meaning  at  all  to  them  ;  and 
this  was  agreeable  to  the  case  of  Stringer  v.  Phillips.  i  Ab.  Eq.  292. 

Mr.  Just.  Wilmot  concurred  :  he  thought  the  true  construction 
to  be,  that  the  vv'ords  "  survivors  and  survivor"  were  inserted  in 
order  to  prevent  the  consequence  of  any  lapse,  by  any  of  the 
testator's  children  dying  in  his  own  lifetime.  He  meant  his  chil- 
dren to  be  all  equal ;  and  if  one  only  or  more  should  survive  the 
rest,  at  the  time  of  his  death,  the  clause  meant,  that  the  share  or 
shares  of  such  survivor  or  survivors  should  go  to  them,  and  their 
representatives  ;  but  he  could  never  mean  to  exclude  the  children 
of  any  of  his  children,  who  should  leave  any.  This  will  gave  the 
absolute  fee  to  all,  as  tenants  in  common,  for  "  executors"  was 
equivalent  to  "  heirs"  in  a  will. 

Mr.  Just.  Yates,  who  tried  the  cause,  concurred ;  the  testa- 
yielding  to  the  general  intention  that  the  devisees  should  take  as  joint  tenants.  The  later 
case  of  Jones  v.  Randall,  1  Jac.  &  Wal.  so  closely  resembles  that  of  Armstrong  j;.  Eld- 
ridge,  that  it  is  not  easy  to  reconcile  them.  In  Jones  v.  Randall,  the  words  of  severance 
were  held  to  govern  the  construction.  The  greater  part  of  the  above  cases  will  be  found 
aitanged  and  discussed  in  2  Rop.  Leg.  pp.  334  to  357.  Ed.  1828.] 
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tor's  intention  being  as  plain  as  it  could  be,  having  said  that  his 
[Doe  V.  Piigg.  children  should  take  as  tenants  in  common,  and  not  as  joint  te- 
231.] '  nants  ;  and   the  word   survivor  should  not  destroy  and  control 

this  plain  intention. 

The  Court  were  unanimous  that  it  was  a  tenancy  in  common 

in  fee ;  and   that  the  words  "  survivors  and  survivor"  related  to 

the  death  of  the  testator. 
Gniland  v.  26.  R.  Clarke  devised  his  estate  to  trustees  and  their  heirs,  to 

1  Bo^N:  Pul.     the  use  of  the  testator's  nieces,  Susan  Clarke,  Eliz.  Garland,  and 
N.  R.  82.  ^Ynn  Corry,  and  the  survivor  and  survivors  of  them,  and   the 

heirs  of  the  body  of  such  survivor  and  survivors,  as  tenants  in 

common  and  not  as  joint  tenants;  and  for  want  of  such  issue, 

remainder  over. 

Upon  a  case  sent  by  the  Master  of  the  Rolls  for  the  opinion 

of  the  Court  of  Common  Pleas,  the  Judges  of  that  Court  certified 

that  the  devisees  took  as  tenants  in  common. 
Tit.  IS.  c.i.  27.  It  has  been  stated  that  two  persons  may  have  an  estate 

^'    ■  in  joint  tenancy,  for  their  lives,  and  be  tenants  in  common  of  the 

inheritance.     These  estates  may  be  created  by  will,  as  well  as 

by  deed. 
Barker  v.  Giles,       28.  A  person  devised  an  estate  to  be  sold  for  the  payment  of 
2P.Wms.280.  ^jgij^s  and  leoacies;  and  directed  that  the  surplus  of  the  money 

Barker  i'. 

Smith,  S.  C.  should  be  laid  out  in  the  purchase  of  lands,  to  be  settled  to  the 
use  of  the  testator's  two  nephews,  and  the  survivor  of  them,  and 
their  heirs,  equally  to  be  divided  between  them,  share  and  share 
alike.  The  question  was,  whether  these  words  created  a  joint 
tenancy,  or  a  tenancy  in  common. 

Lord  King  said,  it  was  a  certain  rule,  in  the  exposition  of  wills 
especially,  that  every  word  should  have  its  effect,  and  not  be 
rejected,  if  any  construction  could  possibly  be  put  upon  it,  and 
here  he  thought  there  might.  The  first  part  of  the  devise  being 
to  two,  and  the  survivor  of  them,  made  them  plainly  joint  tenants 
for  life,  and  therefore  they  should  be  so  taken  ;  and  then,  as  to 
the  next  words — "  and  to  their  heirs  equally  to  be  divided  be- 
tween them,  share  and  share  alike,"  these  were  plainly  words 
importing  a  tenancy  in  common,  and  should  operate  accordingly, 
so  as  to  make  them  tenants  in  common  of  the  inheritance  ; 
by   which    construction   of  the   will  every    word   would    take 

place. 
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A  decree  was  made  accordin^^ly  ;  which  was  affirmed  by  the  ^^2'\0A!''^' 
House  of  Lords.  (^0 

29.  With  respect  to  the  words  by  which  cross  remainders  are   wi.at  words 

I  •'  create  cross 

expressly  created  in  a  will,  they  are  of  course  the  same  as  those  remainders. 
which  are  used  for  that  purpose  in  u  deed.     But  cross  remainders  |^J["^,;';|,'^257. 
may  arise  in  a  will,  by  implication  of  law,  where  it  appears  to 
have  been  the  intention  of  the  testator  that  there  should  be  cross 
remainders. 

30.  A.  having  issue  five  sons,  his  wife  being  ensient  with  the  J^y^^'^'^YgJ'^'^' 
sixth,  devised  two-thirds  of  his  lands  to  his  four  younger  sons,  pi.  20. 

and  the  child  in  venire  mains,  if  it  was  a  son,  and  their  heirs ; 
and  if  they  all  died  without  issue  male  of  their  bodies,  or  any 
of  them,  that  the  land  should  revert  to  the  right  heirs  of  the 
devisor. 

It  was  adjudged  that  the  younger  sons  were  tenants  in  tail, 
with  cross  remainders  to  each  of  them ;  for  it  was  clearly  the 
intention  of  the  testator  that  no  part  of  the  estate  devised 
should  revert  to  the  heirs  of  the  devisor,  as  long  as  any  issue 
remained  of  any  of  his  younger  sons. 

31.  A  man  having  two  sons,  devised  part  of  his  lands  to  one  Chadockt). 

o  '  Cowley, 

of  them  and  his   heirs,  and   the  remaining  part  to  the  other  Cro.  Ja.  695. 
and  his  heirs  :  and  added  this  item  ;— "  I  will  that  the  survivor  of 
them  shall  be  heir  to  the  other,  if  either  of  them  die  without 
issue." 

Adjudged  that  they  were  tenants  in  common  in  tail,  with 
cross  remainders. 

32.  A  testator  devised  in  these  words,—"  I  give  all  my  lands  Holmes  v. 

1     1     •     u    •         Meynel, 

in  M.  to  my  two  daughters,  EUzabeth  and  Ann,  and  their  hews,  t  Kaym.  452. 
equally  to  be  divided  between   them;  and  in  case   they  happen  2 Show.  135. 
to  die  without  issue,  then  I  give  and  devise  all  the  said  lands  to 
my  nephew." 

Adjudged  that  the  two  daughters  took  estates  tail,  with  cross 
remainders. 

33.  [In  the  case  of  Green  v.  Stephens  the  devise  was  to  the  12  y^es^4i9. 
first  and  other  sons  of  the  testator's  nephew,  John  Stephens  in 

tail  male,  and  in  default  of  such  issue  then  to  the  daughter  and 

(a)  [For  the  cases  of  bequests  of  personal  estate  to  legatees  as  tenants  in  common, 
see  2  lloper's  Leg.  329.  356.  cd.  1828.  See  also  Lushingtou  v.  Sewcll,  1  Sim.  435. 
475.] 
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daughters  of  the  said  John  Stephens,  her  and  their  heirs  for 
ever  as  tenants  in  common;  and  for  want  of  such  issue,  then  to 
the  testator's  three  nieces  and  their  several  and  respective  heirs 
for  ever  as  tenants  in  common :  and  for  want  of  such  issue  to 
the  testator's  ris^ht  heirs.  The  testator  then  directed  certain 
lands  to  be  sold  and  the  residue  of  his  personal  estate  to  be 
converted  into  money,  and  the  produce  to  be  invested  in  the 
purchase  of  lands  ;  and  when  purchased  he  du'ected  the  lands 
should  be  settled  to  the  uses,  Sec.  as  he  had  before  settled  his 
lands.  The  lands  were  not  purchased,  and  the  question  was 
whether  the  money  belonged  to  the  heir  in  tail  of  the  surviving 
niece  (the  other  two  nieces  having  died  without  issue)  or  one- 
third  to  him  and  the  other  two-thirds  to  the  devisee  of  the  re- 
mainder man  :  this  depended  on  the  question  whether  the  testa- 
tor's direction  to  lay  out  the  personal  estate  in  land  should  have 
been  executed  by  raising  cross  remainders.  Lord  Eldon  decided 
that  it  should  :  his  Lordship  observed  that  conceiving  the  inten- 
[Doei. Jenkins,  tion  of  the  will  to  be  for  cross  remainders  among  the  daughters 
Livesay  I'.  '  ^^  ^''^  nephew,  he  could  not  think  that  the  testator  had  not  the 
Harding,  same  intention  with  reo;ard  to  his  nieces.     There  was  nothing  to 

1  Russ.  &  jMyl.  °  _  ^ 

ti56.]  distinguish  them  except  the  word  respective,  which,  upon  the 

authorities  he  had  last  mentioned,  did  not  make  a  distinction 
upon  which  judicial  construction  should  turn.] 

34.  The  implication  must,  however,  be  a  necessary  one ;  for 
otherwise,  cross  remainders  will  not  be  raised,  even  between  two 
persons,  without  words  creating  a  necessary  implication. 

Comber  t).  Hill,       35.  Richard  Holden  devised  lands  to  his  grandson  Richard 

2  Slra.  9C9. 

Holden,  and  grand-daughter  Ann  Holden,  equally  to  be  di- 
vided, and  to  the  heirs  of  their  respective  bodies  ;  and  for  de- 
fault of  such  issue,  to  another  person.  It  was  determined  that 
there  were  no  cross  remainders  between  Richard  and  Ann  Hol- 
den, because  there  were  no  express  words,  nor  any  necessary 
implication  to  raise  them ;  for  the  mere  words  "  and  for  default 
of  such  issue,"  being  relative  to  what  went  before,  only  meant, 
and  for  default  of  heirs  of  their  respective  bodies  ;  and  then  it 
was  no  more  than  if  it  had  been  a  devise  of  a  moiety  to  Richard 
and  the  heirs  of  his  body,  and  of  the  other  moiety  to  Elizabeth 
and  the  heirs  of  her  body,  and  for  default  of  heirs  of  their  re- 
spective bodies,  remainder  over,  in  which  case  there  could  be  no 
doubt. 
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36.  John  Owen  being  seised  in  fee  of  two  messuages,  devised  Davenport,;. 
them  to  his  wife  for  her  life,  and  after  her  decease,  to  his  son  and    i  Atk.  579. 
daughter  John   and   Margaret,   to  be  equally  divided  between 

them,  and  tlie  several  and  respective  issues  of  their  bodies,  and  [See  Green  r. 

'  '  1     •    1  btepnens, 

for  want  of  such  issue,  to  his  wife  in  fee.     Lord  Hardwicke  was  infra.] 
of  opinion  that  this  will  was  not  so  penned  as  to  create  cross 
remainders,  which  not  being  favoured  by  the  law,  could  only  be  [J^^^J'^ 
raised  by  an  implication  absolutely  necessary;  and  that  was  not  i  East,  229.] 
the  case  here,  for  the  words  several  and   respective  effectually 
disjoined  the  title. 

37.  It  was,  however,  laid  down  by  the  Judges,  in  the  reign  of  .t'o™erly  not 

'  '  •'  •        1-    J    'nip"6'i  beiweea 

Kino-  Charles  I.,  that  cross  remainders  should  not  be  implied  more  than  two. 

between  more  than  two  persons.     And  the  late  Mr.  Serjeant 

Williams  has  observed,  that  this  doctrine  was  established  for  two 

reasons ;  one  was,  to  prevent  as  well  the  confusion  which  it  was   {^^^"[g^''^^ 

said  would  follow  from  the  division  of  an  estate  among  many,  as  n.  6. 

the  uncertainty  which  would  arise,  whether  the  surviving  shares 

should  vest  in  them  as  joint  tenants,  or  tenants  in  common,  and 

for  what  estate.     The  other,  which  was  a  technical  reason,  was 

to  avoid  the  splitting  of  tenures. 

38.  A  person  having  three  sons,  and  being  seised  of  three  Gilbert  i;. 
houses,  devised  a  house  to  each  son  and  his  heirs  ;  with  a  pro-  655. 
viso,  that  if  all  his  said  children  should  die  without  issue  of  their 
bodies  begotten,  that  then  all  his  said  messuages  should  remain 

over,  and  be  to  his  wife  and  her  heirs. 

It  was  adjudged  that  these  words  did  not  create  cross  remain- 
ders between  the  sons  ;  but  that  on  the  death  of  any  one  of  them 
without  issue,  his  house  should  go  over  to  his  mother.  And  Mr. 
Just.  Doddridge  said,  that  although  in  a  devise  to  two  persons, 
there  might  be  cross  remainders,  by  implication,  yet  that  in  a 
devise  to  three,  cross  remainders  should  never  be  implied,  on 
account  of  the  uncertainty  and  inconvenience. 

39.  In  a  subsequent  case  Lord  Hale  said,  that  cross  remain-  Cole  v. 

'■  Levmgstone, 

ders  should  not  be  created  between   three  persons,  unless  the   i  Vent.  224. 

words  of  the  will  plainly  proved  the  intent  of  the  testator  to  have 

been  so ;  as  if  Blackacre  were  devised  to  A.,  Whiteacre  to  B., 

and  Greenacre  to  C,  and  if  they  should  all  die  without  issue  of 

their  bodies,  vel  alterius  eorum,  then  cross  remainders  would  be 

allowed . 

40.  A  person  devised  to  his  four  sisters  and  a  niece  for  their  Terry  r.  White, 

^  Cowp.  777. 
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lives,  share  and  share  ahke,  as  tenants  in  common,  and  not  as 
joint  tenants,  remainder  to  their  sons  successively  in  tail  male, 
remainder  to  their  daughters  in  tail,  the  reversion  to  his  own 
right  heirs. 

Lord  Mansfield  said,  that  wherever  cross  remainders  were  to 
be  raised  by  implication  between  two,  and  no  more,  the  pre- 
sumption was  in  favour  of  cross  remainders;  where  they  were  to 
be  raised  between  more  than  two,  there  the  presumption  was 
against  cross  remainders;  but  that  presumption  might  be  an- 
swered by  circumstances  of  plain  and  manifest  intention  either 
way.  This  was  a  qualification  of  the  rule  laid  down  in  former 
cases  ;  for  they  seemed  to  say  that  there  should  not  be  cross 
remainders  between  more  than  two  ;  but  the  true  rule  was  to 
take  it  with  the  qualification  above  stated.  Here  the  presump- 
tion was  against  cross  remainders,  and  judgment  was  given  that 
there  were  no  cross  remainders. 

41.  In  the  case  of  Doe  v.  Cooper,  which  has  been  stated  in  a 
former  chapter,  Mr.  Just.  Lawrence  observed,  that  the  principal 
part  of  the  plaintiff's  argument  was  founded  upon  the  raising  of 
cross  remainders,  by  implication,  between  the  issue  of  Richard 
Cook.  But  it  was  a  settled  rule  that  they  should  not  be  im- 
plied between  more  than  two,  unless  such  appeared  upon  the 
face  of  the  will  to  have  been  the  intention  of  the  testator:  but 
no  such  intent  appeared  in  that  case,  from  the  words  of  the  will ; 
nor  could  it  be  implied  merely  from  the  circumstance  that  the 
remainder  over  was  not  to  take  effect  but  upon  the  dying  of 
Richard  Cook  without  leaving  issue. 

42.  This  doctrine  has  been  somewhat  altered  in  modern 
times;  for  it  has  been  lately  held,  that  where  there  are  no  words 
to  sever  the  title,  cross  remainders  shall  be  implied  ;  and  that 
the  presumption  against  cross  remainders,  between  more  than  two 
persons,  may  be  answered  by  circumstances  of  plain  intention. 

43.  A  devise  was  in  these  words, — "  To  the  use  of  all  and 
ford,  Cowp.  31.  gygj-y  ^i^e  daughter  and  daughters  of  the  body  of  P.  XL,  and  to 

the  heirs  of  her  and  their  body  and  bodies  lawfully  issuing; 
such  daughters,  if  more  than  one,  to  take  as  tenants  in  common, 
and  not  as  joint  tenants ;  and  for  default  of  such  issue,  to  the 
right  heirs  of  the  devisor." 

There  were  two  daughters ;  and  one  of  them  having  died  an 
infant,  the  question  was,  whether  her  sister  became  entitled  to 


This  doctrine 

somewliat 

altered. 

1  Saund. 
185.  a.  n.  6. 


Wright  i;.  Hoi- 
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her  moiety.  On  a  case  being  sent  out  of  the  Court  of  Chancery, 
for  the  opinion  of  the  Judges  of  the  Court  of  K.  B.,  the  certifi- 
cate was, — "  There  are  no  words  in  the  instrument  which  inti- 
mate any  intention  to  hmit  over  tlie  respective  shares  of  the  two 
daughters  dying  without  heirs  of  their  bodies  respectively ;  on 
the  contrary,  the  hmi(;ation  over  is  of  the  whole  estate  to  all  the 
daughters,  and  is  to  take  place  on  the  express  contingency  of 
failure  of  all  and  every  the  daughter  and  daughters,  and  the 
heirs  of  their  body  and  bodies  ;  and  the  limitation  over  on  de- 
fault of  such  issue,  is  to  the  heir  at  law.  Consequently  we  are 
of  opinion,  that  as  nothing  is  given  to  the  heir  at  law,  whilst 
any  of  the  daughters  or  their  issue  continue,  they  must,  among 
themselves,  take  cross  remainders." 

44.  A  person,  after  devising  to  his  sons  in  succession  for  life,  Doev.  Bur- 

^  "^  •     ,        •  -1  ^'"e.  cited 

with  remainder  to  the  hens  male  of  then-  bodies,  remamder  to  2  East,  R.  47. 
the  heirs  female  of  their  bodies,  devised  to  the  use  of  all  and 
every  his  daughter  and  daughters,  as  tenants  in  common,  and 
not  as  joint  tenants,  and  to  the  heirs  of  her  and  their  body  and 
bodies  issuing,  with  remainder  to  the  heirs  of  his  brother  Abra- 
ham for  ever.     Lord  Mansfield  said,  the  question  was,  whether 
the  intent  was  so  plain  as  that  it  could  not  be  effectuated  with- 
out giving  cross  remainders  ;  and  the  Court  thought  that  it  was 
plain  and  unavoidable  to  give  cross  remainders.     The  testator 
had  three  sons,  to  each  of  whom  he  gave  several  estates  in  tail. 
His  plan  was  to  follow  the  course  of  descent  by  preferring  even 
the  female  line  of  each  of  his  sons  (in  failure  of  the  male)  before 
his  other  sons  and  their  male  line,  and  before  his  own  daughters. 
He  thought  the  coming  to  his  daughters  a  remote  contingency, 
he  therefore  made  use  of  the  words,  daughter  and  daughters; 
all  and  every;  if  two  or  more;  supposing  that  the  number  might 
be  reduced  before  they  might  become  entitled.     He  took  for 
granted  that  a  remainder  to  his  brother  Abraham,  who  was  alive 
when  he  made  the  will,  could  not  take  place  till  failure  of  his 
own  issue  ;  therefore  he  limited  the  remainder  to  the  heirs  of  his 
brother  Abraham,  supposing  it  not  likely  to  happen  in  his  time. 
He  also  limited  the  remainder  in  the  singular  number;  con- 
ceiving it  could  not  take  effect  till  the  death  of  the  last  daughter 
without  issue.     "  We  think  these  words  are  equivalent  to  an  ex- 
press declaration  that  there  shall  be  cross  remainders.    In  all  the 
limitations  the  female  line  of  each  son  must  fail,  before  the  male 
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line  of  the  other  sons  shall  take ;  and  all  must  fail  before 
the  daughters  could  take  :  tlien  it  would  be  absurd  to  suppose 
that  he  meant  to  devise  over  the  shares  of  any  of  his  own 
daughters  dying,  from  the  rest,  when  he  had  not  done  so 
by  his  sons'  daughters  ;  or  that  he  should  have  given  to  the 
heirs  of  his  brother  the  share  of  one  of  his  own  daughters  dying, 
while  any  of  them  was  left:  for  if  Abraham  had  no  children, 
then  the  daughters  would  be  his  heirs.  Therefore  we  think  he 
has  given  all  his  daughters  the  estate,  with  cross  remainders,  as 
fully  as  if  he  had  given  them  in  the  most  express  words." 
Mansfield,  ^^'  ^'  P'^ip^rd  devised  an  estate  to  his  brothers  William  and 

Cowp.  797.  John,  and  his  sister  Elizabeth,  and  the  heirs  of  their  bodies,  as 
tenants  in  common,  and  not  as  joint  tenants;  and  for  want  of 
such  issue,  to  his  own  right  heirs  for  ever. 

Upon  a  case  sent  out  of  Chancery  for  the  opinion  of  the 
Judges  of  the  Court  of  K.  B.,  whether  there  were  cross  re- 
mainders created  by  the  will;  Lord  Mansfield  said,  the  reason 
given  in  the  old  cases  against  raising  cross  remainders,  namely, 
to  prevent  the  splitting  of  freeholds,  had  not  very  great  weight 
at  the  time  it  was  given,  and  certainly  had  none  then.  To  be 
sure  where  they  were  to  be  raised  between  two,  and  no  more, 
the  favourable  presumption  was  in  support  of  cross  remainders; 
where  between  more  than  two,  the  presumption  was  against 
them ;  but  the  intention  of  the  testator  might  defeat  the  pre- 
Ante,  s.  36.  sumption  in  either  case.  In  Davenport  v.  Oldis,  where  the 
question  was,  whether  cross  remainders  should  be  raised  between 
two  only,  Lord  Hardwicke,  by  way  of  general  observation,  laid 
it  down  that  the  words,  in  default  of  such  issue,  should  not 
merely  in  themselves  create  cross  remainders.  But  since  that 
Ante,  s.  43.  time,  in  the  case  of  Wright  v.  Holford,  the  Court  went  ex- 
pressly on  the  distinction  of  there  being  no  words,  such  as  re- 
spectively, to  sever  the  title ;  but  that  the  limitation  over  being, 
in  default  of  all  the  issues,  the  rule  of  construction  laid  down, 
as  between  two,  should  prevail.  That  case,  therefore,  upon 
full  consideration,  says,  that  these  words  should  lay  such  a 
foundation  as  to  create  cross  remainders ;  and  in  general  he  be- 
lieved that  in  devises  of  this  kind  the  intention  of  the  testator 
was  in  favour  of  cross  remainders  ;  but  there  must  be  some 
circumstances  manifesting  such  intention.  In  the  ])resent  case 
the  testator  had  two  brothers  and  a  sister;  if  he  meant  his  es- 
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tate  should  have  o-one  to  his  heir  at  law,  there  was  no  occasion 
to  make  a  will ;  therefore   it   was  clear  he   did    not  mean  his 
brother  John  should  take  it  as  his  heir,  or  that  William  should 
do  so;  but  he  meant  that  his  sister  should  be  equally  an  object 
of  his  bounty.     It  was  clear  that  he  meant  no   division   should 
take  place,  to  create  an  inequality  between  them,  till  a  failure  of 
the  heirs  of  all  their  bodies.     He  therefore  began  with  a  dispo- 
sition thus, — "  As  to  all  my  temporal  estate,  1  give  my  lands  to 
my  two  brothers  and  my  sister,  and  to  the  heirs  of  their  bodies 
lawfully  begotten."     These  were  the  words  of  an  ignorant  man, 
and  the  will  was  inaccurately  drawn,  for  there  could  not  be  a 
limitation  to  two  brothers  and  a  sister,  and  to  the  heirs  of  then- 
three  bodies ;  the  Court  therefore  must  mould  them  as  near  to 
the  intent  of  the  testator  as  they  could.     The  lands,  he  said, 
were  equally  to  be  enjoyed  by  his  brothers  and  sister,  and  the 
heirs   of  their  bodies  :  it  was  impossible  to  have  expressed  his 
intention,  that  his  sister  should  take  equally  with  his  brothers, 
more  plainly.     He  meant  his   estate    should  continue   fettered 
with  an  entail,  as  long  as  the  existence  of  the  persons  then  in 
being,  and  their  issue;  and  that  his  heir  at  law  should  take 
nothing,   till  after  that  entail  was  determined:  whereas  if  the 
construction  were  to  be  that  the  heir   at  law  should  take  upon 
the  failure  of  issue  of  any  one,  the  elder  or  the  younger  brother, 
as  the  case  might  happen,  would  then  take  a  fee  in  the  share  of 
the  deceased  brother  or  sister,  and  so  create  an  inequality,  which 
the  testator  never  intended  to  make.     For  it  was  limited  to  them 
and  the  heirs  of  their  bodies,  and  "  for  want  of  such  issue"  ; "  want 
of  issue"  there  plainly  meant  issue  of  all  of  them;  how  could  it 
then  be  executed  but  by  raising  cross  remainders.     It  seemed  to 
be  as  strono-  a  case  as  that  of  Wright  v.  Holford. 

The  other  Judges  concurred,  and  the  Court  certified  that  there 
were  cross  remainders. 

46.  A   person  devised    to    all   and    every   the   daughter    and  Atherton  v. 
daughters  of  the  body  of  his  daughter  Martha,  and  the  heirs  7/0; 
male  of  the  body  of  such  daughter  or  daughters,  equally  between 
them;  if  more  than  one,  as  tenants  in  common,  and  not  as  joint 
tenants  ;  and  for  and  in  default  of  such   issue,  he  gave  and  de- 
vised all  his  said  premises  unto  his  right  heirs  for  ever. 

Upon  a  case  sent  out  of  Chancery  for  the  opinion  of  the 
Judges  of  ti»e  Court  of  K.  B.,  Lord  Kenyon  said,  that  as  be- 
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tween  two  only,  it  should  be  presumed  that  cross  remainders 
were  intended  to  be  raised;  but  if  there  were  more  tlian  two,  it 
was  necessary  to  resort  to  other  words  in  the  will  to  discover  an 
intention  to  raise  cross  remainders  :  but  here  there  was  no  doubt, 
from  the  words  of  the  limitation  over,  but  that  the  devisor  in- 
tended to  raise  cross  remainders  between  the  <2;rand-daughters. 
The  testator  clearly  intended  that  the  whole  should  go  together, 
whereas  if  no  cross  remainders  were  raised  between  the  grand- 
daughters, it  would  go  to  the  right  heirs  by  separate  portions,  on 
the  death  of  each  o-iand-daug-hter. 

Mr.  Just.  Buller  said,  this  was  a  stronger  case  for  raising- 
cross  remainders  than  that  of  Phipard  v.  Mansfield  ;  for  here, 
besides  the  words,  for  default  of  such  issue,  namely,  issue  of  all 
of  them,  the  devise  over  was  of  all  the  testator's  estates ;  now 
they  could  not  all  go  together  but  by  making  cross  remainders 
between  the  grand-daughters. 

The  Court  certified  that  the  daughters  of  Martha  took  estates 
in  tail  male,  with  cross  remainders. 

47.  It  is  observable  that  the  words  several  and  respective 
were  relied  upon  in  the  cases  of  Comber  v.  Hill,  and  Davenport 
V.  Oldis,  to  show  that  the  limitation  over  was  to  take  place 
upon  failure  of  either  of  the  daughters  and  their  issue  respec- 
tively ;  but  in  the  following  case,  cross  remainders  were  raised 
by  implication,  notwithstanding  the  use  of  the  word  respective. 

48.  A  person  devised  an  estate  to  all  and  every  the  younger 
children  of  Mary  Foxon,  begotten  or  to  be  begotten  ;  if  more 
than  one,  equally  to  be  divided  among  them,  and  to  the  heirs  of 
their  respective  body  and  bodies,  to  hold  as  tenants  in  common 
and  not  as  joint  tenants ;  and  if  the  said  Mary  Foxon  should 
have  only  one  child,  then  to  such  only  child,  and  to  the  heirs  of 
his  or  her  body  lawfully  issuing;  and  for  want  of  such  issue,  he 
gave  and  devised  the  said  premises  to  C.  N. 

The  question  was,  whether  cross  remainders  were  raised  be- 
tween tlie  younger  chihhen  of  Mary  Foxon. 

Lord  Kenyon  said,  that  where  cross  remainders  were  to  be 
raised  by  implication  between  two,  and  no  more,  the  presumption 
was  in  favour  of  cross  remainders,  where  they  were  to  be  raised 
between  more  than  two,  the  presumption  was  against  them; 
but  that  presumption  might  be  answered  by  circumstances  of 
plain  and  manifest  intention,  either  way.     Whatever  was  decla- 
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vatory  of  the  intention  of  the  party,  he  took  to  be  expressed  ;  no 
technical  words  were  necessary  to  convey  an   intention,  but  if 
taking-  the  whole  instrument  together  there  was  no  doubt  of  the 
party's  meaning,  the   Court  arrived   at  the  conclusion.      Now 
here  the  testator  set  out  with  devising  all  his  farm,  &,c.   to  his 
daughter  and  grand-daughter  for  their  lives,  remainder  after  the 
death  of  the  survivor,  to  all  and  every  the  younger  children  of 
Mary  Foxon  ;  if  more  than  one,  equally  to  be  divided  amongst 
them,  and  the  heirs  of  their  respective  body  and  bodies,  as  te- 
nants in  conmion  ;  and  if  only  one  child,  then  to  such  only  child 
and   the  heirs  of  his  or  her  body,   &c. ;  and  for  want  of  such 
issue,  he  gave  and  devised  the  said  premises  to  his  son  in  law 
C.  N.     What  he  meant  by  the  said  premises  was  evident,  and 
could  not  have  been  rendered  clearer  by  saying  all  the  said  pre- 
mises, though  it  might  have  served  to  multiply  words.     Then, 
after  several  limitations,  and  for  want  of  such  issue,  he  proceeded 
to  divide  the  estate  into  thirds,  to  go  to  different  persons:  till 
then  the  entirety  of  the  estate  was  to  be  preserved,  and  all  was 
to  go  over  at  the  same  time.     But  great  stress  was  laid  upon  the 
word  respective,   as  disjoining  the  title;  and    the   authority  of 
Lord  Hardwicke  was  referred  to  in  the  cases  mentioned.     No 
person  regarded  what  fell  from  that  great  Judge  with  more  re- 
verence than  he  did  ;  but  it  was  unworthy  of  his  great  learning 
and  ability  to  lay  such  stress  as  he  was  stated  to  have  done  on 
the  word  respective,  (a)     Creating  a  tenancy  in  common  divided 
the  title  as  much,  whether  the  word  respective  was  used  or  not ; 
and  as  to  what  might  have  been  said  by  other  Judges  with 
reference   to  the  opinion  delivered  in  Comber  v.  Hill,  and  Da- 
venport V.  Oldis ;  in  subsequent  cases,  where  the  word  respective 
did  not  occur,  feeling  themselves  right  on  the  principle  on  which 
they  proceeded,  it  was  not  to  be  wondered  at  that  they  were  de- 
sirous of  relieving  their  own  minds  from  the  weight  of  Lord 
Hardwicke's  opinion,  that  there  was  a  distinction  between  the 
cases,  in  the  omission  of  that  word,  on  which  he  so  much  re- 
lied ;  but  it  was  too  much  to  infer  from  thence  that  those  Judges 
therefore  approved  of  his  opinion,  or  that  their  judgments  were 

(a)  [Upon  the  eflect  of  the  word  "respective,"  see  Lord  Eldon's opinion  in  Green  r. 
Stephens,  17  Ves.  78.  namely,  that  tlie  cases  which  have  founded  themselves  on  the 
distinction  of  that  word  must  now  be  considered  as  having  been  overruled  ;  Lord 
Kenyon  and  Lord  iMansfield,  botii  dissenting  from  the  case  of  Lord  Hardwicke.] 
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Ante,  s.  46.        governed  solely  by  that  consideration.     In  the  case  of  Atherton 
V.  Pyc,  tlie  devise  over,  in  default  of  such  issue,  was  ofrt//the 
testator's  said  lands  ;  and  stress  was  laid  by  some  of  the  Judges 
on  the  word  a//,  in  support  of  raising  cross  remainders  between 
the  issue;  he  would   not  say  by  implication,  but  by  what  the 
Judges  collected  to   be  the  intention  of  the  testator.     ]3ut  the 
word  a/l  was  not  decisive  in  that  case,  and  in  truth  made  no  dif- 
ference in  the  sense;  for  a  devise  over  of  the  said  premises,  or 
the  premises,  or  all  the  said  premises,  meant  exactly  the  same 
thing.     Admitting,  therefore,   the   general  rule,  that  the    pre- 
sumption was  not  in  favour  of  raising  cross  remainders  by  impli- 
cation between  more  than  two,  still  that  uas  upon  the  supposition 
that  nothing  appeared  to  the  contrary,  from  the  apparent  inten- 
tion of  the  testator.     He  had  no  doubt  here  but  that  the  testator 
intended   to  give  cross  remainders   among  the  issue    of  Mary 
Foxon.     The  devise  over  of  the  premises  meant  all  the  premises; 
he  intended  that  all  the  estate  should  go  over  at  the  same  time. 
He  thought  Lord    Mansfield's  quarrel  with  Davenport  v.  Oldis 
was  well  founded,  and  he  agreed  with  the  cases  of  Wright  v. 
Holford,  and  Phipard  v.  Mansfield  ;  and  he  could  not  distinguish 
this  case  from  those.     He  was  clearly  of  opinion  that  the  inten- 
tion  of  the   testator   was   the   polar  star  by  which  the  Court 
should  be  guided  in  the  construction  of  wills,  where  no  law  was 
infringed  :  and  here   the  intention  was  clear  to  give   cross   re- 
mainders. 

The  other  Judges  concurred,  and  judgment  was  given  accord- 
ingly. 
Doe  7'.  WeLb,  49.  A  persoii  devised  her  estate  in  remainder,  after  giving 
several  preceding  estates  to  her  three  daughters  Frances,  Mary, 
and  Arabella,  and  to  the  heirs  of  their  bodies  respecliveli/,  as 
tenants  in  common;  and  in  default  of  such  issue,  she  gave  the 
same  to  her  own  right  heirs  for  ever. 

The  Court  of  C.  P.  held,  that  cross  remainders  were  created 

between  the  three  daughters ;  and  that  wherever  it  appeared  to 

Roe  V. Clayton,   be  the  intention  of  a  testator,  that  the  whole  of  his  estate  should 

1  Dow',  384.       go  over  together,  upon  the  failure  of  issue  of  more  than  two 

Cooper  I  Jones,   ^gnants  in  common,  cross  remainders  shall  be  implied  between 

o  13.  cc  Ala.  _ 

425.  them  in  the  mean  time,  in  order  to  efiectuate  that  intent. 
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Construction  — What  words  create  a  Condition,  make  Lands 
liable  to  Debts,  and  enable  Persons  to  sell  Lands. 

Sect.     1.   What  Words  create  a  Coiidi-      Sect.  18.  The  same   Words  extend  to 


tion. 

4.  Where  construed  a  Limita- 
tion. 

7.  What  Words  make  Lands 
liable  to  debts  and  Lega- 
cies. 


Copyholds. 
21.  Legacies    not    preftrred    to 

specific  Devises. 
24.   What  Words  enable  Persons 

to  sell  Lands. 


Section  I. 
With  respect  to  the  words  that  are  necessary  to  make  a  devise  what  words 

,..,.,,  ,-.^1^1  1,  ]•  create  a  condi- 

conditional,  it  is  laid  down  by  Lord  Coke,  that  many  words  in  a  tion. 

will  make  a  condition  in  law,  that  make  no  condition  in  a  deed  ;  i  Inst.  236.  b. 

as  a  devise  of  lands  to  an  executor  ad  vendendiun.     So  if  lands 

be  devised  to  one  ad  solvendmn,  20/.  to  J.  S.,  or  paying  20/.  to 

J.  S.,  this  amounts  to  a  condition. 

2.  A  person  seised  of  lands,  and  having  issue  two  daughters,  Crkkmere  r. 

,  Paterson, 

devised  to  the  eldest  and  her  heirs,  that  she  should  pay  to  her  cro.  Ehz.  146. 
youngest  sister  yearly  30/. 

The  question  was,  if  this  was  a  condition,  and  all  the  Justices 
held  that  it  was ;  for  so  was  the  intent  of  the  devisor  :  and 
otherwise  the  younger  sister  had  no  remedy  for  the  rent.  Wray 
and  Gawdy  held,  that  if  the  words  were,  paying  thirty  pounds  to 
her  sister,  this  clearly  was  a  condition ;  and  so  ea  infentione,  or 
ad  efectum;  and  the  testator's  intent  appearing,  the  law  should 
so  adjudge  it;  and  the -younger  daughter  might  enter  into  the 
moiety. 

3.  It  has  been  already  observed,  that  even  in  a  deed  there  Tit  32.  c.  25. 
were  no  precise  technical  terms  required  to  make  a  condition, 
precedent,  or  subsequent :  a  rule  which  may  be  applied  more 
generally  and  fully  to  the  case  of  a  will.     And   it  has  been  also 
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Tit.  16.  c.  1. 
Doe  V.  Lea, 

3  Term  U.  41. 


Where  con- 
strued a  limita- 
tion. 

Tit.  16.  c.  2. 


Weliock  V. 
Hamond, 
Cro.  ]:ii7..204. 
3  Rep.  20.  b. 


Curteis  v. 
Wolverston, 
Cro.  Ja.  56. 


What  words 
make  lands 
liable  to  debts 
and  legacies. 


Tit.  1.SS.55- 
57. 
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stated,  in  a  precedin<;  title,  that  in  general,  adverbs  of  time  are 
construed  only  to  denote  the  period  when  an  estate  in  remainder 
is  to  vest  in  interest,  and  do  not  create  a  condition  precedent ; 
and  all  the  cases  on  this  point  will  be  found  there. 

4.  In  consequence  of  the  doctrine,  that  no  person  but  the  heir 
can  enter  for  a  condition  broken,  it  has  long  been  established 
that  a  devise  to  the  heir  at  law  of  the  testator,  upon  a  condition, 
shall  be  construed  a  limitation. 

5.  A  person  devised  his  land  to  his  eldest  son,  paying  to  his 
daughter,  and  to  each  of  his  other  sons,  40s.  within  two  years 
after  his  death. 

It  was  resolved,  that  though  in  a  will  the  word  paying  would 
create  a  condition,  yet  in  this  case  the  law  would  construe  it  to 
create  a  limitation ;  for  if  it  should  be  held  a  condition,  then  it 
would  descend  on  the  eldest  son,  and  it  would  beat  his  pleasure 
whetlier  his  sister  or  brothers  should  be  jvaid  or  not,  and  there- 
fore it  must  be  considered  the  same  as  if  the  devise  had  been  to 
the  eldest  son,  till  he  made  default  in  payment  of  the  sums  given 
to  the  sister  and  brothers. 

0.  A  person  devised  his  estate  to  his  second  son  in  fee,  upon 
condition  to  pay  to  his  four  daughters  20/.  each  at  their  full  age. 
This  was  held  to  be  a  condition  ;  for  it  should  be  expounded  ac- 
cording to  the  common  law,  where  it  was  not  necessary  to  ex- 
pound it  to  the  contrary.  But  where  a  devise  was  to  an  eldest 
son,  upon  such  a  condition,  if  it  should  be  expounded  to  be  a 
condition,  it  would  be  void,  and  to  no  purpose  ;  for  it  would  de- 
scend upon  the  eldest  son,  and  no  remedy  could  be  had  against 
him. 

7.  By  the  common  law  real  estates  were  not  subject  to  the 
payment  of  debts  due  on  simple  contract,  unless  made  so  by 
will ;  which  was  considered  by  many  as  a  great  defect,  because 
credit  is  in  fact  given  to  the  possessors  of  landed  estates  in  pro- 
portion to  the  value  of  them.  He,  therefore,  who  neglected  to 
charge  his  real  property  with  the  payment  of  his  debts,  sinned, 
as  it  has  been  emphatically  said,  in  his  grave.  And  if  he  omitted 
this  circumstance,  on  purpose  to  defeat  the  demands  of  his  cre- 
ditors, he  died  with  a  deliberate  fraud  in  his  heart.  [The  law, 
however,  has  been  recently  altered,  by  stat.  3  Sc  4  Will.  4.  c.  104. 
as  noticed  in  a  former  title.] 

8.  These   principles  gave  rise  to  a  rule,  both  at  law  and  in 
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equity,  that  whenever  a  testator  expressed   an   intention  that 

all  his  debts  should  be  paid  ;  or  devised  all  his  property,  subject  ScoTit.  i.s.rj4. 

to  the  payment  of  his  debts ;  his  real  estate  should  be  charged 

with  the  payment  of  his  debts  by  simple  contract,  if  there  was  Tn-  i-s.  59. 

a  deficiency  in  his  personal  estate. 

9.  A  person  devised  in  these  words, — "As  to  my  temporal  Howdlen-. 
estate  wherewith  God  has  blessed  me,  I  give  and  dispose  thereof  cha.  264. 
as   followeth — First,  I  will  that  all  my  debts    be  justly    paid, 

which  I  shall  at  my  death  owe,   or  stand  indebted  in,  to  any  Tompkins  d. 

,,,,.,,,  •      /-I      Tompkins, 

person  or  persons  whatsoever.     Also,  1  devise  all  the  estate  m  Lr.  id.398.  s.  P. 
to  A.  B."     And  this  was  all  the  estate  the  testator  had. 

The  Court  held,  that  this  will  created  a  charge  on  the  real 
estate,  for  payment  of  debts. 

10.  A  person  being  seised  of  a  real  estate,  and  also  possessed  Trottr.Vemon, 
of  some  personal  estate,  made  his  will  in  writing,  and  thereby  430.' 
devised  in  these  words, — "  Imprimis,  I  will  and  devise  that  all 

my  debts,  legacies,  and  funerals,  shall  be  paid  and  satisfied  in 
the  first  place." 

It  was  held,  that  this  clause  amounted  to  a  charge  on  his  real 
estate,  for  the  payment  of  the  debts  and  legacies. 

11.  A  will  began  with  these  words: — "  As  to  all  my  worldly  Beachcroft  r. 

-niTi-  1  Beachcroft, 

estate,  my  debts   being   first    satisfied,   1   devise  the  same  as  2  Vern.  690. 
follows,"  &c. 

The  Court  held   it  clear  in  this  case,  that  no  land,  nor  any  Harris  r.  Ingle- 
part  of  the  testator's  worldly  estate,  was  devised,   till  after  his  91.  s.  p." 
debts  paid  ;  consequently  that  the  land  was  charged :  and  that 
it  would  have  been  suflicient  though  the  word  Jirst  had  been 
omitted. 

12.  A  will  began  in  these  words : — "  As  to  my  worldly  estate  i.egh  v.  War- 

which   it  hath  pleased  God  to  bestow  upon  me,  I  give  and  dis-  pa°i  q^^  5^.* 

pose   thereof  in   manner  following,  (that  is  to  sny,)  imprimis,  I   Hattoni. Ni- 

will  that  all  my  debts,  wliich  I  shall  owe  at  the  time  of  my  de-   ^q'  ^villiams 

cease,  be  discharg;ed  and  paid."  o"^'""!'.- 

»  '  3  \  es.  54o. 

It  was  decreed  by  Lord  King,  that  these  words  made  the  lands  shallcross  r. 
of  the  devisor  liable  to  his  debts.     And  this  decree  was  affirmed 
in  the  House  of  Lords,  (a) 

(a)  [The  preceding  cases  and  those  cited  in  the  margin  prove  that  general  introduc- 
tory or  prefatory  words,  charging  the  testator's  estate  with  the  payment  of  debts,  will  be  held 
sufficient  indication  of  intention  to  charge  the  real  estate  in  favour  of  cieditors,  and  to  the 
preceding  the  following  cases  may  be  added,  Clifford  r.  Lewis,  6  Mad.  33.,  and  the  case; 

A    A  2 
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13.  A  testator  may  charge  a  certain  part  only  of  his  real  pro- 
perty with  the  payment  of  his  debts,  and  not  the  whole. 
Thomas  t.  14.  John   Ivy,  reciting  that  he  had  made  a  former  will  in  the 

2  ve"^S.'3l3.  life  of  his  wife,  in  which  he  had  given  her  all  his  real  and  per- 
sonal estate  ;  that  he  had  the  misfortune  to  lose  her,  and  there- 
fore he  made  his  will  for  the  disposition  of  the  same.  First,  he 
ordered  all  his  debts  and  funeral  charges  to  be  honourably  paid 
after  his  decease.  In  a  subsequent  clause  he  devised  particular 
premises,  enumerating  them,  excepting  H.  and  R. ;  all  which 
enumerated  lands,  except  II.  and  R.,  he  devised  to  trustees,  by  and 
out  of  the  money  arising  by  sale,  and  out  of  the  rents  and  profits 
thereof,  in  the  mean  time,  in  the  first  place,  to  pay  and  discharge 
all  his  debts,  funeral  expences,  and  all  legacies  given  by  his 
will,  or  by  other  writing  under  his  hand.  He  afterwards  went  on 
and  said  that  II.  and  R.  should  be  in  the  fust  place  for  payment 
of  the  legacies  mentioned  in  his  will. 

On  a  bill  by  the  creditors  to  have  the  real  estate  by  the  will 
subjected  to  the  payment  of  their  debts,  in  aid  of  the  personal, 
so  far  as  that  proved  deficient,  insisting  that  the  whole  real 
estate  was  by  the  will  established  as  a  fund  for  payment  of  debts, 
the  question  was,  whether  the  whole  or  any  part  of  the  real 
etsate  was  subject  to  debts. 

Sir  J.  Strange,  M.  R.  said,  the  word  same  must  relate  to  the 
real  and  personal  estate  before  given  ;  and  if  it  stood  on  that, 
and  the  word  Jirst,  only,  he  should  have  no  doubt  but  that  his 
whole  real  estate  would  be  subject  to  the  payment  of  debts;  not 
from  any  express  mention  made  that  they  should  be  a  charge  on 
his  real  estate,  but  from  that  construction  the  Court  makes  for 
the  benefit  of  creditors  ;  and  that  men  should  not  sin  in  their 
graves.  Here  was  no  express  declaration  on  the  outset  of  the 
will  that  the  testator's  whole  real  estate  should  be  charged  with 

there  cited,  Ronalds  v.  Feltham,  I  T.  &  Russ.  410.  Ilenvell  v.  Wliitaker,  3  Rues.  343. 
But  where  the  extent  of  the  general  expressions  is  qualified,  as,  "  I  direct  all  my  just 
debts,  &;c.,  to  be  paid  by  my  executors,"  and  the  real  estate  is  specifically  devised,  the 
debts  will  not  be  charged,  Uavis  i'.  Gardner,  2  P.  Will.  187.  I5rydges  v.  Landon,  stated 
3Vesey,  550.  Keeling  y.  Blown,  Sib. 359.  Powell i'.  Robins,  7  ib.  209.  Willan  v.  Lan- 
caster, 3  Russ.  108.  In  Ilenvell  v.  Whitaker,  ubi  supra,  the  devisee  of  the  real  estate 
was  the  execulor.  In  dubious  cases  equity  will  incline  in  favour  of  a  charge  for  the  be- 
•  nefit  of  creditors,  2  Ves.  &  Bea.  273.  Kidney  v.  Coussmaker,  1  Ves.  Jun.  436.  7  Bro. 
P.  C.  573.  8vo.  Ed.  S.  C.  2  \'es.  J.  207.  Upon  the  subject  of  char<;ing  debts  and  lega- 
cies on  real  estate  l>y  will,  see  1  Rop.  Leg.  ch.  xii.  ss.  1  &  2.  p.  573.,  &c.  Ed.  1823.] 
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payment  of  his  debts  ;  therefore  it  was  necessary  to  look  further 
into  his  will,  and  to  see  what  was  the  intent  of  the  testator,  who 
was  not  bound  in  fact,  thouf^li  bound  in  honour,  to  make  sucli  a 
disposition  for  his  creditors.  Considering  the  wliole,  he  had 
subjected  the  greatest,  but  not  every  part  of  his  real  estate,  to 
the  payment  of  liis  debts ;  having  excepted  a  particular  part, 
and  applied  it  to  another  purpose,  not  intending  that  II.  and  R. 
should  be  liable  to  be  swallowed  up  by  creditors,  to  the  preven- 
tion of  the  legatees  under  the  will :  but  afterwards  directed  what 
should  be  done  with  H.  and  R.  He  had  personal  estate,  which 
he  could  not  exempt  from  payment  of  his  debts  ;  he  had  real,  the 
whole  of  which  he  might  subject;  in  declaring  his  intent  as  to 
that,  he  exempted  H.  and  R.  entirely,  reserving  them  as  a  fund 
for  legacies  only.  On  the  clauses  therefore,  altogether,  and 
which  were  only  clauses  by  which  he  expressly  charged  his  land 
therewith,  he  considered  how  far  his  real  estate  should  be 
chargeable  to  creditors  ;  and  then  thought  himself  at  liberty  to 
a|)ply  the  other  part  to  satisfy  legatees.  Therefore,  though  on 
the  first  part,  the  Court  might  take  the  whole  real  to  be  charged 
with  debts,  yet  as  there  was  no  express  lien  on  the  real,  by  these 
general  words,  and  afterwards  he  distributed  such  part  of  his  real 
for  debts,  and  such  for  legacies,  it  was  too  much  to  lay  hold  on 
the  general  words,  to  say  the  whole  should  be  charged  with  pay- 
ment of  debts.  It  could  only  be  done  by  implication  on  the 
general  words,  which  might  be  explained  afterwards,  and  that 
implication  destroyed  :  consequently,  the  ])laintifFs  could  only 
have  a  decree  for  an  account  of  the  persouid  estate,  and  then 
the  other  parts  of  the  real  estate,  except  H.  and  R.  for  payment 
of  their  debts. 

15.  But  unless  the  intention  to  exempt  a  particular  part  of  the 
real  estate  be  very  clear,  the  whole  will  be  subject. 

16.  T.  Nichols  by  his  will  charged  all  his  personal  estate  with  Ellison  v.Airey, 
debts  and  legacies  ;  and  so  much  as  the  personal  estate  should   ^    '^*'  *'  '^^^' 
fall  short  to  answer  and  pay,  he  charged  all  his  messuages,  lands, 

and  grounds  in  Durham,  with  the  payment  of,  in  aid  of  the  per- 
sonal estate,  and  directed  the  personal  to  be  sold.  By  a  subse- 
quent clause  he  gave  a  particular  farm  to  be  sold,  for  payment  of 
his  debts  and  legacies;  and  by  another  clause,  devised  all  his 
real  estate  so  charged  and  chargeable  to  trustees,  to  receive  and 
take  the  first  two  years'  profits,  that  should  uri:=c  and  become 
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payable  out  of  his  estate  in  Durham,  for  payment  of  his  debts 
and  legacies,  if  the  personal  estate  proved  deficient. 

It  was  contended  that  only  that  particular  part,  and  the  two 
years'  profits,  were  charged  ;  the  generality  of  the  first  charge 
being  controlled  and  restrained  thereto  by  express  words. 

Lord  Hardwicke  said,  that  upon  all  the  rules  of  charging  for 

payment   of  debts  and   legacies,    the  charge  of    the  personal 

estate  therewith  was  unnecessary.     Afterwards  there  was  a  full 

and  complete  charge  on  the  real,  of  so  much   as  the  personal 

proved  not  sufficient  to  satisfy.     It  must   be  something  very 

strong  in  the  will  to  restrain  that  charge  to  a  particular  part,  to 

go  no  further.     If  it  rested  on  the  clause  which  gave  the  farm, 

would  the  express  direction  of  the  will  to  sell  a  particular  estate, 

towards  payment  of  those  debts  and  legacies  that  the  personal 

was  not  sufficient  for,  afford  a  negative  implication  that  no  more 

should  be  sold  ?     Certainly  not.      For  there  were  several  cases 

where  there  was  a  charge  for  payment  of  debts,  and  afterwards 

a  direction  that  a  particular  part  should  be  sold  ;  that  had  been 

taken  only  to  be  a  declaration  that  they  should  be  first  api)lied. 

Then  the  subsequent  part  was  no  more  than  what  was  done  by 

the  former  clause,  taking  out  a  particular  part;  as  one   was  of 

the  inheritance,  the  other  the  profits.     If  indeed  negative  words 

were  added,  it  could  go  no  further;  but  he  took  those  negative 

words,  and  no  more,  to  be  applied  to  the  maintenance.     There 

Vidc2Ves.  S.    ■yvcre  several  cases  of  a  general  charoe,   bywords  not  nearly  so 
272.  Foster  r.  ,,r  ,.  .,  \ 

Cook,  .'3Bro,       strong  as  here,  and  a  devise  afterwards  of  a  particular  estate  for 

'    ■      ■         that  purpose,  yet  that  was  not  sufficient  to  restrain  it.     This 

general  charge  then  subsisted  ;  and  he  could  not  make  any  other 

construction. 

Burke  V.  Jones,        17.  A  devise  in  trust  for  payment  of  debts  does  not  revive  a 

275^  *  *     debt  upon  which  the  statute  of  limitations  had  taken  effect,  by 

the  expiration  of  the  time,  before  the  testator's  death. 
The  same  words       1^^  In  all  cases  of  this  kind,  customary  or  copyhold  lands  will 
extend  to  copy-  ^^  applied  in  payment  of  debts,  as  well  as  freeholds. 
Godolphin  v.  19-  T.  Penneck  declared  by  his  will  that  all  his  debts  and 

2  Ves%'  271     funeral  expenses  should  be  first  paid  and  satisfied. 
[Noelu.  Wes-         The  question  was,  whether  certain  customary  lands  held  of  the 

ton,  2  Ves.  &  ^  •    ,     ,      ,  •  ,    • 

Bea.  269.]  duchy  of  Cornwall,  which  had  been  mentioned  in  the  will,  in 
distinct  parts  from  the  rest  of  the  fee  simple  lands,  were  subject 
to  debts;  the  testator  having  suriendered  those  lands  to  B.  P., 
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who  declared  a  trust  thereof  by  deed,  for  several  persons,  and  for 
the  use  of  such  as  the  testator  should  appoint. 

Lord  Hardvvicke  said,  he  was  satisfied  that  by  the  will  these 
lands  were  subject  to  debts. 

20.  A  question  arose,  whether  on  failure  of  the  personal  estate,    Coombes  v. 

(Jibson,  1  liro. 

copyhold  lands  were  liable  to  debts,  under  the  common  coin-  c.C.  273. 
mencement  of  a  will  :  "  As  to  all  my  worldly  estate,  1  desire  all   Kemisb.'a'ib. 
my  just  debts  should  be  first  paid."  'f;^^-,  i^°"ai<|,^ ^ • 

•'  ^  '  lellliiiin,  I  I  ur. 

Lord  Commissioner  Ashurst  said,  the  doctrine  was,  that  where  be  Rus.  4)8.] 
the  introductory  words  made  the  real  estate  liable,  it  should  ex- 
tend as  well  to  the  copyhold  as  to  the  freehold  lands.  The  free- 
hold was  as  unnatural  a  fund  for  the  payment  of  debts  as 
the  copyhold.  It  was  admitted  that  if  there  had  been  no  free- 
hold, the  copyhold  would  have  been  liable.  If  the  freehold  had 
been  devised  to  one  person,  and  the  copyhold  to  another,  the 
freehold  might  have  been  first  applied.  But  he  was  clearly  of 
opinion  they  were  both  liable. 

Lord  C.  Hotham  said,  if  the  copyhold  was  charged  by  the 
will,  there  was  nothing  in  the  case  to  discharge  it.  The  law  fol- 
lowed the  testator's  intention,  to  apply  the  whole  real  estate  to 
the  payment  of  debts ;  vvjiicii  covered  the  copyhold  as  well  as 
the  freehold,  (a) 

21.  It  has  been  determined  that  a  clause  in  a  will,  directing   Legacies  not 

,  ....  preferred  to  spe- 

tlie  payment  or    all  the   testator  s   debts   and  legacies,  is  not  ,.ific  devises. 
alone  sufficient  to  charge  legacies  on  real  estates  specifically  de- 
vised ;  for  there  the  intention  must  be  clearly  expressed. 

22.  Thus  where  a  testator j^Vs^  directed  that  all  his  debts,  lega-  Kigbtley  v. 
cies,  and  funeral  expenses  should  be  fully  paid  and  discharged;   2 Ves.jun. 328. 
and  afterwards  devised  two  freehold  estates  specifically  to  two 

persons,  and  gave  some  legacies  ;  the  question  was,  whether  the 
legatees  were  entitled  to  have  the  devised  estates  sold  for  pay- 
ment of  their  legacies. 

Sir  R.  P.  Arden,  M.  R.  said,  it  had  been  contended,  that  where 
a  testator  had  charged  his  real  estate  by   will,  both  debts  and 

(n)  [A  devise  of  real  estate  in  trust  to  pay  debts  takes  it  out  of  tlie  operation  of  the 
1 1  Geo.  4.  and  1  Will.  4.  c.  47.  s.  9.  whicli  is  nearly  a  re-enactment  of  3  Will.  &  Mary 
c.  14.  s.  4.  Gott  r.  Atkinson,  VVilles.  521.  although  the  trust  be  to  pay  simple  contract 
ill  preference  to  specialty  creditors.  Miller  v.  Ilorton,  Cooper  45  ;  but  the  devise  must 
of  course  be  efTcctual,  Hughes  v.  Dillon,  2  Bio.  C.  C.  6T4.  Bailey  i'.  Ekins,  7  Ves.  318. 
323.  Vid.  sup.  vol.  I.  p.  57.  s.  54.] 
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Vide  3  Ves. 
551. 


[Parker  v . 
Fearnlev,2Siin. 
&  Stu.'592.] 


W  liat  words 
enable  persons 
to  sell  lands. 


1  Inst.  113.  a. 
Idem. 


Bonifaut  o. 
Greenfield, 
Cro.  \L\\z.  80. 
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legacies  should  take  place  of"  every  other  disposition.  That  the 
legacies  should  stand  in  the  same  place  as  debts,  and  that  there 
was  no  reason  why  they  should  not  have  the  same  preference. 
Tiic  principle,  however,  was  perfectly  different,  the  one  being 
purely  voluntary,  the  other  obligatory.  Wherever  a  man  made 
a  will,  he  was  supposed  to  do  that  which  conscience  obliged  him 
to  do;  and  if  he  showed  an  intention  that  his  debts  should  take 
place  of  every  other  disposition,  and  that  he  meant  they  should 
be  paid,  the  Court  would  strictly  enforce  that  intention.  The 
same  principle  would  not  apply  to  legacies.  The  estate  con- 
tended to  be  charged  was  specifically  devised,  and  he  could  not 
see  any  reason  why  pecuniary  legacies  should  have  any  prefer- 
ence to  such  specific  devises.  If  he  was  to  direct  these  legacies 
to  be  so  raised  and  paid,  it  would  be  giving  them  that  undue 
preference. 

23.  [But  it  will  not  be  inferred  that  the  testator  intended  to 
charge  legacies  upon  his  real  estate,  merely  because  he  directs 
that  his  legacies  shall  be  paid  by  his  executor,  to  whom  he  de- 
vises the  residue  of  his  real  estate,  and  to  whom  he  bequeaths 
the  residue  of  his  personal  estate,  after  payment  of  debts  and 
funeral  expenses.] 

24.  Littleton  says,  (s.  169)  where  a  person  had  a  power,  by 
the  custom,  of  devising  his  lands,  he  might  devise  that  his  exe- 
cutors might  alien  and  sell  them  for  a  certain  sura,  to  distribute 
for  his  soul.  In  this  case,  though  the  devisor  died  seised  of  the 
tenements,  which  descended  to  his  heir,  yet  the  executors  might 
sell  them,  and  put  out  the  heir,  and  thereof  make  a  feoffment 
alienation  and  estate  by  deed.  And  Lord  Coke  observes,  that 
the  feoffee  shall  be  in  by  the  devisor. 

25.  From  this  doctrine  arose  a  custom  for  testators  to  direct 
that  their  executors  should  sell  their  lands  for  payment  of  their 
debts;  or  to  devise  their  lands  to  their  executors  for  that  pur- 
pose. In  the  latter  case  the  lands  vest  in  the  executors;  but  in 
the  former  they  have  only  a  bare  authority;  and  it  being 
formerly  held,  that  if  one  executor  refused  to  join,  the  others 
could  not  sell,  it  was  enacted  by  the  stat.  21  Hen.  8.  c.  4.,  that 
where  lands  were  willed,  to  be  sold  by  executors,  though  some  cf 
them  refused,  yet  the  rest  might  sell.  And  though  the  letter  of 
the  law  extended  only  to  cases  where  executors  had  power  to  sell. 
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yet  being  a  beneficial  act,  it  was  by  construction  extended  to  the  ^^^^^'^  ^P" 
case  of  lands  devised  to  executors  to  be  sold,  (a) 

2b".  It  has  been  doubted  whether  a  power  of  sale,  given  to  ex-  i  Inst.  113.  a. 
ccutors,  be  capable  of  survivorship  or  transmission.  But  Mr. 
Hargrave  observes,  that  tliis  question  is  now  of  little  conse- 
quence ;  for  such  a  power,  though  extinct  at  law,  would  certainly 
be  enforced  in  equity  ;  which  rightly  deeming  the  purpose  for 
which  the  testator  directs  the  money  arising  from  the  sale  to  be 
applied,  to  be  the  substantial  part  of  the  devise,  and  the  persons 
named  to  execute  the  power  of  selling,  to  be  mere  trustees,  the 
case  fell  within  the  general  rule  of  equity,  that  a  trust  shall  never  lit- 12.  c  l. 
fail  of  execution  for  want  of  a  trustee  ;  and  that  if  one  is  want- 
ino-,  the  Court  will  execute  the  office. 

27.  It  has  been  stated  that  where  a  man  devises  his  lands  to  Tit.  8.  c.  i.i.  5. 
his  executors,  for  payment  of  his  debts,  and  until  his  debts  are 

paid ;  although  the  determination  of  such  estates  be  uncertain, 
yet  they  are  only  chattel  interests,  transmissible  to  their  exe- 
cutors. And  it  is  now  settled,  that  any  words  from  which  it 
can  be  inferred  to  have  been  the  intention  of  the  testator  that  his 
lands  shall  be  sold  for  payment  of  his  debts,  will  operate  as  a 
power  of  sale. 

28.  A  person  having  surrendered   his  copyhold  lands  to  the  Newman  v. 
use  of  his  will,  devised  in  these  words  : — "  My  debts  and  legacies  i  vern°'45. 
being  first  deducted,  I  devise  all  my  estate  real  and  personal 
toJLS." 

It  was  decreed  by  Lord  Nottingham  that  these  words  amounted 
to  a  devise  to  sell,  for  the  payment  of  debts. 

29.  The  same  point  was  determined  in  a  subsequent  case.  Wareham  v. 
But  this  kind  of  power  being  a  naked  one,  and  not  coupled  154,     ' 
with  an  interest,  the  heir  at  law,  (0)  or  devisee  must,  in  general, 

join,  in  order  to  transfer  the  legal  estate  to  the  purchaser. 

(a)  It  is  said  by  Littleton,  s.  169.,  that  in  the  case  of  an  autliority  to  sell,  the  execu- 
tors may  make  a  feoffment,  alienation,  and  estate,  by  deed,  or  witliout  deed.  The  rea- 
son is,  that  the  purchaser  is  in  by  the  devisor ;  the  executors  having  a  mere  right  of  nomi- 
nation.    Vide  Vin.  Ab.  Tit.  Authority,  B. — Note  to  former  edition. 

(6)  [The  joining  of  the  heir,  it  is  conceived,  is  a  cautionary  measure  merely,  and  not 
necessary,  where  the  power  to  sell  is  clearly  ia  the  executor  ;  for  such  a  power  involves 
in  it  a  power  to  convey  to  the  purchaser,  and  to  give  receipts,  as  will  be  seen  from 
tlie  authorities  cited  below.  Where  the  case  is  doubtful  to  whom  the  power  of  sale 
is  given,  of  course  the  concurrence  of  the   heir  is  proper.     It  is  to  be  observed,  that 
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Bateman  v.  30.  R.  Bateman  by  liis  will,  taking  notice  that  he  had  sur- 

1  Atk.^421.  rendered  a  copyhold  estate  to  the  use  thereof,  directed  that  the 
said  copyhold  should  remain,  one  third  to  his  wife  for  life,  and 
the  other  two  thirds  to  his  son,  paying  to  his  two  daughters  150/. 
a-piece  at  twenty-one ;  hut  by  a  latter  clause  in  the  will  he  said, 
"  Provided  that  if  my  personal  estate  and  my  house  and  lands  at 
W.  should  not  pay  ray  debts,  then  my  executors  to  raise  the 
same  out  of  my  said  copyhold  premises." 

Lord  Hardwicke  said,  the  question  was,  whether  the  latter  de- 
vise would  entitle  the  executors  to  sell  the  copyhold  estates  ;  and 
he  was  of  opinion  it  would :  for  as  the  rents  were  not  near 
enough  to  discharge  the  testator's  debts,  these  words  would  give 
the  trustees  a  power  to  sell,  to  satisfy  the  testator's  intention  of 
paying  his  debts.  It  was  therefore  decreed  that  the  copyhold 
estate  should  be  sold. 

in  Blatch  v.  Wilder,  1  Atk.  420.,  a  case  of  copyhold.  Lord  Hardwicke  decided 
that  the  power  vvas  in  tlie  executor,  and  he  ordered  the  heir  to  concur:  the  reason  of 
which  is  given  by  the  reporter  that,  there  being  no  devise  to  trustees  for  sale,  and  the 
heir  an  infant,  he  had  a  day  to  show  cause  after  he  came  of  age  ;  and  the  Lord  Chan- 
cellor therefore  directed  the  customary  heir  to  join  in  the  sale  on  attaining  twenty-one, 
unless  within  six  months  after  age  he  should  show  cause  to  the  contrary.  In  Eentham 
V.  Wiltshire,  4.  Mad.  44.,  Sir  John  Leach,  V.  C.  decided  that  there  was  no  power  to  sell 
either  expressly  or  impliedly  in  tlie  executors,  as  tliey  had  nothing  to  do  with  the  produce 
of  tlie  sale,  nor  any  power  of  distribution  respecting  it.  A  reference  was  made  to  the 
Master  to  settle  a  proper  conveyance ;  he  made  the  heir  a  party,  to  which  exception  was 
taken,  but  his  Honour  overruled  the  exception.  In  Sowarsby  v.  Lacy,  ib.  142.,  there 
was  an  express  power  of  sale  in  the  executors  ;  and  a  demurrer  that  they  couid  not  give 
receipts  was  overruled  ;  but  nothing  was  said  about  the  conveyance.  Patton  v.  Ran- 
dall, 1  Jac.  &  VV.  189.,  is  an  authority  for  the  proposition,  that  a  power  of  sale  not  ex- 
pressly given  to  any  one,  is  not  to  be  implied  to  the  executors,  because  tlie  devisees  of 
the  estate  are  minors  ;  and  that,  therefore,  not  having  that  power,  the  executors  could 
not  convey.  In  Tylden  i;.  Hyde,  2  Sim.  &  S.  238.,  the  testator  directed  his  real  and 
personal  property  to  be  converted  into  money,  and  the  produce  divided  among  his  sisters. 
The  executors  contracted  for  the  sale  of  the  real  estate,  and  the  purchaser  objecting  to 
the  tiile,  upon  a  reference,  the  Master  reported  that  the  executors  could  by  themselves 
wilhout  the  concurrence  of  any  other  party  legalUjand  effectually  convey  to  the  purcliaser. 
Upon  exceptions  to  the  Master's  report.  Sir  John  Leach,  V.  C.  decided  that  as  the  pro- 
duce of  the  sale  was  to  be  applied  by  the  executors,  there  was  an  implied  power  of  sale  in 
them,  and  his  Honour  overruled  the  exception  to  the  Master's  report.  In  Breedon  v. 
Broedon,  1  Russ.  &  Myl.  413.,  Sir  John  Leach,  M.  R.  held  that  the  devisees  had  an 
absolute  power  of  sale,  and  theiefore  a  power  to  give  receipts,  but  his  Honour  did  not  de- 
cide whether  they  took  the  legal  fee  or  only  an  estate  for  life,  with  the  power  of  sale,  nor 
was  any  mention  made  of  their  having  a  power  to  convey,  which  it  is  presumed,  upon  the 
preceding  authorities,  would  be  the  necessary  adjunct  of  their  power  of  sale,  if  that  were 
the  construction  of  tlic  devise. J 
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31.  In  a  subsequent  case,  where  a  testator  had  created  a  trust  P^'',^^- P'^- 

*  ford,  2  Ves.  S. 

for  payment  of  debts,  Lord  Hardwicke  said,  that   the  trustees  587. 
might  raise  the  money  by  mortgage  or  sale,  without  the  assist- 
ance of  the  Court  of  Chancery  ;  that  it  was  common  for  trustees 
to  do  so,  and  that  C'ourt,  if  it  came  before  them  afterwards,  had 
always  supported  it. 

32.  G.  Lancaster,  beint!;  seised  in  fee  of  some  lands,  and  pos-  Lancaster  r. 

'  "  •  ■  1       r         Tliornton, 

sessed  of  others  for  a  term  of  years,  made  his  will  ;  and  after  2  Burr.  1027. 
giving  certain  legacies,  proceeded  thus  : — "  I  do  hereby  charge 
and  make  chargeable  all  and  every  my  lands  and  inheritance, 
and  leasehold,  with  the  payment  of  my  debts,  funeral  expenses, 
and  legacies  ;  and  for  more  speedily  raising  money  for  payment 
of  them,  I  devise  to  G.  E.  and  D.  Lancaster,  (who  were  his 
two  sons  and  daughter,)  their  heirs,  executors,  and  adminis- 
trators, the  leasehold  estate,"  (describing  it,)  for  all  the  residue  of 
the  term,  upon  trust  to  sell  the  same,  and  to  apply  the  money  to 
the  payment  of  his  debts,  &c.  But  in  case  the  money  arising 
from  the  sale  of  the  leasehold  estates  should  not  be  sufficient  to 
pay  and  discharge  all  his  debts;  then  he  devised — '' that  his 
said  two  sons  and  daughter  should  and  might  absolutely  sell, 
mortgage,  or  otherwise  dispose  of  his  freehold  estate,  for  the  pay- 
ment of  such  of  his  said  debts,  Sec.  as  his  said  leasehold  estate 
should  not  be  sufficient  to  discharge."  And  appointed  his  two 
sons  and  daughter  executors. 

The  leasehold  estate  was  not  sufficient  to  pay  the  testator's 
debts,  legacies,  and  funeral  expenses. 

Lord  Keeper  Henley  directed  a  case  to  be  sent  for  the  opinion 
of  the  Judges  of  the  Court  of  K.  B.  whether  any  estate  passed  to 
the  two  sons  and  daughter  of  the  testator  ;  or  only  a  power  to 
sell. 

Lord  Mansfield  said,  there  were  no  words  by  which  the  estate 
was  devised  to  the  executors  ;  therefore  if  it  were  construed  that 
there  was  a  devise  to  them,  it  must  be  raised  by  implication  : 
but  by  the  frame  of  tiie  will  it  was  plain  that  the  testator  did 
not  so  intend  ;  for  he  showed,  by  the  expression  he  had  used, 
that  he  knew  the  distinction  between  the  devise  of  an  estate  to 
them,  and  giving  them  only  a  power  to  sell ;  as  to  the  term  de- 
vise, the  expression,  I  devise,  was  here  synonymous  to  saying,  / 
vnll,  or  my  mind  is. 

The  intention  of  the  testator  (it  was  said)  could  not  be  com- 
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plied  with  in  this  case,  without  an  implication  of  a  devise  to  the 
executors  ;  because  it  must  otherwise  descend  to  the  heir  at  law, 
in  the  mean  time,  who  would  not  be  chargeable  with  the  inter- 
mediate rents  and  profits,  but  altogether  unaccountable  for  them  ; 
that  clearly  was  not  so.  The  land  could  only  descend  to  the 
heir,  subject  to  the  charges,  and  would  be  liable  in  his  hands  to 
the  payment  of  debts,  legacies,  and  funeral  expenses.  So  that 
the  testator's  intention  was  equally  answered  one  way  as  tlie 
other. 

The  certificate  was  as  follows — "  Having  heard  counsel  on 
both  sides,  and  considered  this  case,  we  are  of  opinion  that  no 
estate  passed  to  the  said  Edmund,  George,  and  Dorothy  Lan- 
caster; but  only  a  power  to  sell,  demise,  mortgage,  or  otherwise 
dispose  of  the  premises." 

Denne  dem  '^^'  ^^  ^^'^^  ^^^^  ^^  ^^®  Court  of  K.  B.  in  a  modern   case 

Bowyerr.  that  whcrc  one  devised  lands  to  five  persons  in  trust  to  sell,  and 

Judge,  11  East,  •  ,       r  ,  ,        , 

288.  to  apply  the  money  to  certam   uses,  and   afterwards  made  the 

same  persons  executors ;  they  did  not  take  the  lands  as  exe- 
cutors ;  but  as  devisees  in  trust. 
1  Inst.  237.  a.         34.  Where  powers  of  this  kind  are  given  to  strangers  they 
265.  b. vViUis j;.  ^annot  be  extinguished,  either  by  the  persons  to  whom  they  are 
Tit.  35.  c.  10.     given,  or  by  those  who  are  in  possession  of  the  land. 

A  ntG    c    1 

35.  It  has  been  stated  in  a  former  chapter,  that  devises  of  land 
are  fraudulent  as  against  creditors.     But  devises  for  payment  of 
debts  are  notwithstanding  valid. 
^.    12  p  4  36.  The  cases  in  which  purchasers  from  devisees  or  executors 

are  bound  to  see  to  the  application  of  the  purchase-money,  have 
been  already  stated. 
„  ,,        37.  A  will  directino-  estates  to  be  settled  in  strict  settlement, 

WMiealer.IIail,  »  ' 

17  Ves.  BO.        j^nd  being  silent  about  powers,  does  not  authorize  the  insertion 

of  a  power  of  sale  in  a  settlement.     And  a  will  directing  proper 

„  powers  for  making  leases,  aud  otherwise,  according  to  circum- 

Angeii,  1  Jac.     stances  for  the  tenants  for  life,  to  be  exercised  by  them  when 

&  Walk.  625.  ,.^     ,       ,  i       •         .i        •  .•  c  r       i 

[Home  V,  Bar-    qualified,   does  not  authorize  the  insertion  ot  a  power   ot  sale 

Re'  43T1  ^     ^"^  exchange  to  be  exercised   with  the  consent  of  the  tenant 

for  life. 

....  38.  [But  in  a  modern  case,  where  money  was  settled,  with  a 

Carter,  Sugd.      power  to  the  trustees  to  change  the  stocks,  funds,  and  securities, 

Pow.  No.  7.  .  .  .  1         /•  »  PI  1 

Appendix.]        in  which  it  might  be  invested  "  tor  others  01  the  same  or  the 
like  nature,  as  often  as  it  should  be  thought  expedient,"  and  the 
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intended  husband  covenanted  to  settle  any  real  estate  to  which 
he  or  his  wife  might  become  entitled  in  her  right,  upon  the  same 
trusts,  and  subject  to  the  same  powers,  &,c.  as  were  therein  before 
declared  of  the  funds,  or  as  near  thereto  as  the  nature  of  real 
estate  would  admit  of,  it  was  holden  that  the  settlement  ought 
to  contain  powers  of  sa/e  (nid  exchange ;  and  a  distinction  was  Jacob.  440. 
taken,  between  a  covenant  to  settle  a  particular  estate,  and  a 
covenant  to  settle  all  estates  generally.] 
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CHAP.   XVII. 


Execttloiy  Devises. — Devise  over  after  a  Devise  in 
Fee  Simple. 


Sect.     1.  Origin  of  executory  Devises. 
2.  Devise  over  i{fter  a  Devise  in 

Fee. 
9.  Though  tlie  first  Estate  be  not 
vested. 
11.  No  Devise  is  executory  tvhich 
can  be  supported  as  a  Re- 
mainder. 
1-1.  An  executory  Devise  cannot 
be  barred. 


StCT.  17.   Within  what  time  an  execu' 
tory  Devise  must  vest. 

23.  A  Devise  over  after  a  general 

Failure  of  Heirs  or  Isstie 
is  too  remote. 

24.  Unless  restrained  to  the  Pe- 

riod allowed. 
27.  Curtesy  attaches  on  the  first 
Estate. 


Section   I. 
Origin  of  execu-  It  lias  been  stated  that,  by  the  rules  of  the  common  law,  no 

tory  devises.  .  i  i    .       i  ■      •       ,  /■  i  •      •        •         ■      c         ■        ^ 

remainder  could  be  lunited  over  alter  a  hmitation  \n  tee  smiple  ; 
nor  a  freehold  created  to  commence  in  futuro.  But  the  indul- 
gence shown  to  testators  in  effectuating  their  intentions,  how- 
ever untechnically  expressed,  induced  the  Judges  to  dispense 
with  these  rules,  in  cases  of  wills,  as  well  as  in  limitations  of 
uses  ;  and  also  to  allow  similar  dispositions  of  terms  for  years,  in 
wills,  and  in  deeds  declaring  the  trusts  of  such  terms. 

2.  Dispositions  of  this  nature  are  called  executory  devises ; 
The  first  (a)  is  where  the  devisor  dis- 
poses of  the  whole  fee,  but  qualifies  that  disposition,  and  declares 
that  in  the  event  of  some  future  contingency,  the  estate  so  de- 
vised shall  go  over  to  some  other  person. 
Anon.  Dyer,  3.  A  tcstator  dcvised   to  his  mother  for  life,  and  after  her 

'""^'  death  to  his  brother  in  fee;  provided  that  if  his  wife,  who  was 

(a)  [Treated  of  in  the  present  chapter;  the  second  sort  ia  Chapter  XVIII.;  and 
the  third  in  Chapter  XIX.  infra.] 


Tit.  16 


Devise  over 


after  a  devise  in    ^^^^    ^^.^   ^^  ^j^^.^^    ^^^.^^ 


127.  a.  in 
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then  ensieiit,  was  delivered  of"  a  son,  then  the  land  should  remain 
to  him  in  fee.  A  son  was  born  ;  and  it  was  held  that  the  fee  of 
the  brother  should  cease,  and  vest  in  the  son,  by  way  of  exe- 
cutory devise. 

4.  A  person  devised  to  A.  and  his  heirs  :  provided  that  if  he  if"e  i.  Gerils, 

,.,.,.  ,  '  .  Palm.  136. 

died  vvithni  age,  then  the  land  should  remain  to  B.  and  his  heirs. 

Adjudged  good.     For  when  the  devisee  only  takes  a  limited 

estate,  a  contingent  fee  may  depend  upon  it;  but  that  was  not 

by  way  of  remainder,  but  executory  devise.     And  this  doctrine 

was  fully  established  in  the  following  case. 

5.  W.  Brown  devised  lands  to  Thomas  Brown  his  second  son,   Pells  v.  Brown, 
and  his  heirs  for  ever ;  and  if  Thomas  died  without  issue,  living     ^°'   ^' 
William  his  brother,  that  then  William  his  brother  should  have 

those  lands  to  him  and  his  heirs  and  assigns  for  ever. 

All  the  Judges  agreed  that  this  was  a  good  limitation  of  the 
fee  to  William,  upon  that  contingency;  not  byway  of  immediate 
remainder,  for  they  all  agreed  that  it  could  not  be  by  remainder. 
As  if  one  devised  lands  to  A.  and  his  heirs,  and  if  he  died  with- 
out heir,  that  it  should  remain  to  another,  it  was  void  and  re- 
pugnant to  the  estate :  for  one  fee  could  not  be  in  remainder 
after  another;  for  the  law  doth  not  expect  the  determination  of 
a  fee  by  the  tenant's  dying  without  heirs,  and  therefore  cannot 
appoint  a  remainder  to  begin  upon  the  determination  thereof; 
but  by  way  of  contingency  or  of  executory  devise  to  another, 
to  determine  the  one  estate,  and  limit  it  to  another,  upon  an  act 
to  be  performed  ;  or  in  failure  of  performance  thereof,  &c.  For 
the  one  might  be,  and  had  always  been  allowed. 

6.  A.  having  two  sons,  B.  and  C,  by  several  venters,  and  Hanbury  v. 
being  seised  of  Blackacre  and  Whiteacre,  devised  Blackacre  in  ikoU  Ab  835 
fee  to  B.,  and  Whiteacre  to  C.  in  fee  ;  with  a  proviso  that  if  it  ^^'g^'  '•  ^'^y- 

'  16  East,  67. 

should  please  God  either  of  his  said  sons  to  die  before  such  time 
as  they  should  be  married,  or  before  they  should  attain  to  their 
age  of  twenty-one  years,  and  without  issue  of  their  bodies  to  be 
begotten,  then  he  gave  ail  the  said  lands,  which  he  had  given  Goodtitle  v 
by  his  will  unto  such  of  his  sons  as  should  so  decease  before  his  r,  211. 
marriage,  or  before  his  age  of  twenty-one,  and  without  issue  of 
his  body,  unto  the  survivor  of  his  sons.  The  devise  over  was 
held  good,  as  an  executory  devise. 

7.  A  person  devised  to  his  son   William  Heath,  all  his  estate,  Heath r.ileatb, 

'  .  .  ,  lBro.C.C.147. 

till  Edward  Heath  should  attain  his  oge  of  twenty-two  years, 
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oikI  no  louf^er,  IIo  afterwards  said, — "  hem,  I  give  and  be- 
queatli  to  Edward  Heath  all  my  messuages  in  II.  and  C.  for 
ever,  that  is,  if  he  have  a  son  or  sons  who  shall  attain  twenty- 
one.  But  if  my  kinsman  Edward  Ileatli  should  chance  to  die 
without  son  or  sons  to  inherit,  my  will  is  that  the  son  of  my  son 
William  Heath  shall  inherit." 

It  was  determined  by  Lord  Thurlow,  that  Edward  Heath  took 

an  estate  in  fee,  subject  to  an  executory  devise  over,  in  the  event 

of  his  dying  without  issue,   or  of  his  issue  dying  under  the  age 

of  twenty-one  years. 

Doe  V.  Wetton,       8.  A  person  devised  a  copyhold  estate  to  his  daughter  Susan 

324°*'       "■     Saunders,  and  her   heirs   and  assigns  for  ever;  but  if  his  said 

daughter  should  happen  to  die,  leaving  no  child  or  children,  or 

lawful  issue  of  her  body,  living  at  the  time  of  her  death,  then  he 

gave,  devised,  and  bequeathed  all  the  said  copyhold  premises  to 

T.  B.  and  his  heirs. 

Doe  V.  Rawd-         Lord  Eldon  and  the  other  Judges  of  the  Court  of  Common 

Afd.^4i!"**'     Pleas  held  that  the  whole  fee   being  given  to  Susan  Saunders, 

her  heirs  and  assigns,  no  further  remainder  over  could  be  limited 

Right r. Day,     upon  that  fee;    and   therefore  the  estate  given   to  T.  B.  was 

Doe  1^ Frost       a  ncw  fee  limited  upon  a  contingency,  that  is,   an  executory 

Though  the  9.  Where  there  is  a  devise  over,  after  a  devise  in  fee  simple, 

first  estate  be      t^ouo-h  such  an   antecedent  devise   in  fee  be  not  vested,  but 

not  vested.  o 

contingent,  yet  if  the  ulterior  devise  is  limited  so  as  to  take 
effect  in  defeasance  of  the  estate  first  devised,  on  an  event  sub- 
sequent to  its  becoming  vested,  it  will  be  deemed  an  executory 
devise. 
Gulliver  V.  ]()_  y\  person  devised  lands  to  his  wife  for  life,  and  after  her 

AVickett,  '  i  i  •  •  i 

1  vviis.  R.  105.  death,  to  such  child  as  she  was  then  supposed  to  be  ensieiit  w\ih, 
and  to  the  heirs  of  such  child  for  ever  ;  provided  that  if  such 
child  as  should  happen  to  be  born  should  die  before  the  age  of 
twenty-one  years,  leaving  no  issue  of  its  body,  the  reversion 
should  go  to  another. 

Lord  Ch.  J.  Lee  delivered  the  opinion  of  the  Court,  that  the 
true  construction  of  the  will  was,  that  there  was  a  good  devise 
to  the  wife  for  life,  with  a  contingent  remainder  to  the  child  in 
fee  ;  and  a  devise  over,  which  was  good  as  an  executory  devise  ; 
and  if  the  contingency  of  a  child  never  happened,  then  the  last 
devise  was  to  take  effect,  upon  the  death  of  the  wife. 
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11.  An  executory  devise  being  a  disposition  contrary  to  the   No  devise  is 
rules  established  for  the  construction  of  conveyances  at  common  can  be  supported 
law,  whenever  a  future  interest  in  land  is  so  devised  as  to  fall  ^^  a  remainder. 
within  the  rules  laid  down  for  the  limitation  of  contingent  re- 
mainders, such  devise  will  be  construed  as  a  contingent  remain- 
der, not  as  an  executory  devise. 

12.  Thus  wherever  an  estate  is  devised  to  a  person  and  his  Ante,  c.  12. 

.  s.  1'2. 

heirs,  with  a  limitation  over  in  default  of  issue,  it  is  construed  to 
be  an  estate  tail ;  and  the  limitation  over  is  a  remainder,  to  take 
effect  on  the  determination  of  the  estate  tail.  But  if  the  limita- 
tion over  be  directed  to  take  place  on  an  event  which  may  hap- 
pen during  the  continuance  of  the  estate  tail,  it  is  an  executory 
devise ;  for  it  cannot  be  a  remainder,  because  the  event  on  which 
a  remainder  is  limited  must  not  operate  so  as  to  abridge  or  de-  Tit.  16.  c.  2. 
termine  the  particular  estate.  So  that  in  the  case  of  Pells  v. 
Brown,  if  the  words,  "  living  William  his  brother,"  had  been 
omitted,  it  would  clearly  have  been  an  estate  tail  in  Thomas,  with  3  Term  R.  145. 
a  remainder  over  to  William,  to  take  effect  on  the  expiration  of 
the  preceding  estate  tail. 

13.  It  follows,  that  where  there  is  a  devise  over  after  a  pre- 
ceding devise  to  a  person  and  his  heirs;  if  there  are  any  words 
in  the  will,  by  which  the  first  devise  can  be  restrained  to  mean 
heirs  of  the  body  only,  the  first  estate  will  be  construed  to  be  an 
estate  tail,  and  the  devise  over  a  remainder. 

14.  The  essential  difference  between  a  contingent  remainder  An  executory 
and  an  executory  devise  is,  that  the  first  may  be  barred  or  de-  beYa'Ired!""' 
stroyed  by  several   means;  whereas  an  executory  devise  cannot    i't-i6. c. 6. 
be  prevented  from  taking  effect,  when  the  contingency  happens,   Dev.  ed.  8.  p. 
either  by  fine  or  recovery;  or  by  any  alteration   of  the  estate   miiiyt.  Tames, 
after  which  it  is  limited,  (a)  ^^^^^^^^-  '-62-' 

(rt)  [To  this  general  proposition  tlie  reader  must  be  reminded,  tliat  there  is  tlie  follow- 
ing qualification  thus  stated  by  Mr.  Fearne,  "  Although  in  general  an  executory  devise, 
even  of  lands  of  inheritance,  cannot  be  barred  by  the  iirst  taker  :  yet  we  are  to  observe 
that  where  in  lands  of  inheritance  an  estate  tail  is  first  limited,  and  then  an  executory  or 
conditional  limitation  is  made  upon  that  estate,  a  recovery  sufTered  by  the  tenant  in  tail, 
before  the  event  or  condition  happens  on  which  the  ulterior  limitation  was  to  arise,  will 
bar  the  estate  depending  on  that  event  or  condition,"  and  he  cites  the  following  autho- 
rities. Page  V.  Ilayward,  2  Salk.  570.  Gulliver  v.  Shuckburgh  Ashby,  4  Burr.  1929. 
To  this  it  may  be  added,  that  the  executory  devise  must  be  so  limited,  after  the  estate 
tail,  as  to  take  effect,  if  at  all,  during  the  compass  of  the  estate  tail,  oreo  insfanti  that  it 
determines,  for  otherwise  the  rules  against  perpetuities  might  be  evaded.  Hartopv.  Lord 
VOL.    VI  B   B 
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Auto,  s.  5.  15.  Thus  in  the  case  of  Pells  t;.  Brown,  Thomas  entered  on 

the  estate  devised  to  him,  and  suffered  a  common  recovery ;  but 
all  the  Judges,  except  Dodcridge,  held  that  the  recovery  did  not 
bar  the  executory  devise ;  for  Thomas,  the  person  who  suffered 
the  recovery,  had  a  fee;  and  William  Brown  had  but  a  possi- 
bility, if  he  survived  Tiiomas;  and  Thomas  dying  without  issue 
ill  his  life,  no  recovery  in  value  should  enure  thereto,  unless  he 
had  been  a  party  by  way  of  vouchee. 
jMuUineux's  16.  A  person  (granted  several  annuities,  by  deed,  to  his  younger 

i_^(j'  '      children  ;  and  afterwards  devised  all  his  lands  to  his  elder  son 

and  his  heirs,  upon  condition  that  he  paid  the  annuities;  and  if 
he  failed  of  payment,  that  the  younger  son  should  enter  and 
have  them.  The  elder  son  entered,  and  made  a  feoffment;  and 
then  the  younger  son  entered  for  non-payment.  It  was  held  that 
this  entry  was  lawful,  the  contingent  estate  not  being  devested 
by  the  feoffment. 
Within  what  17.  In  conscquence  of  the  rule  that  an  executory  devise  can- 

tory  devise  must  not  be  barred,  or  prevented  from  taking  effect,  by  any   mode 
^^^^'  whatever ;  it  became  necessary  to  prescribe  certain  bounds  and 

limits  to  executory  devises,  lest  they  sliould  be  used  as  a  means 
Tit.  32.  c.  21.  of  creating  perpetuities.  It  was  therefore  established,  by  analogy 
to  the  case  of  strict  settlements,  that  an  executory  devise  must 
vest  within  the  compass  of  a  life  or  lives  in  being,  and  twenty- 
one  years,  and  nine  months  after.  And  the  Courts  have  uni- 
formly supported  executory  devises  that  are  restrained  within 
these  limits. 

18.  Thus  in  the  case  of  Pells  ?;.  Brown,  the  event  on   which 
the  estate  was  devised  over,  namely,  the  death  of  Thomas  with- 
out issue,  in  the  lifetime  of  William,  being  confined  to  the  life  of 
William,  was  held  good. 
Fairfax!'.  He-          19.  A  person  devised  all  his  lands,  after  the  death  of  his  ex- 

ron,  Prec.  in  .  i   i  ■       i      •        r-  i  ■  r-   i  i  •     i    i  • 

Cha.  67.  ecutor,  to  A.  and  his   hens  tor  ever;  but  ir  lie  died  leavmg  no 

son,  then  to  that  son  or  sons  of  his  executor,  which  his  executor 

should  think  fit  to  nominate. 

Lord  Keeper  Somers  decreed   that  this  was  a  good  executory 

devise;  because  the  contingency  was  confined  to  the  period  of  a 

life  in  being. 
Taylor !.  I'.id-         20.  R.  Ben  having  a  sister  who  had  been  formerly  married  to 

dall,  2  Mod. 

'^^y-  Carberiy,  1  Saund.  Uses.  4  Ed,  197.     See  also  Lanesborough  v.  Fox,  1  Cas.  Tem. 

Tall).  2G2.,  and  Biistovv  v.  Hoothby,  2  S.ni  &  Stu.  466.] 
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one  Smith,  by  whom  she  had  issue  Augusta  Smith,  and  after- 
wards married  one  Wharton,  by  whom  she  had  issue  a  son  called 
Benjamin,  and  a  daughter  called  Mary,  devised  his  estate  to 
his  sister  Elizabeth,  for  so  long  time,  and  until  her  son  Benjamin 
Wharton  should  attain  his  full  age  of  twenty-one  years,  and 
after  he  attained  that  age,  then  to  the  said  Benjamin  and  his 
heirs  for  ever;  and  if  he  died  before  his  age  of  twenty-one 
years,  then  to  the  heirs  of  the  body  of  Robert  Wharton,  and  to 
their  heirs  for  ever,  as  they  should  attain  their  age  of  twenty-one 
years.  The  testator  died  ;  Benjamin  died  before  he  attained  the 
age  of  twenty-one,  living  Robert  his  father ;  and  afterwards 
Robert  died. 

It  was  determined  that  the  executory  dftvise  to  the  heirs  of  the 
body  of  Robert  Wharton  was  good.  Now  the  heirs  of  the  body 
of  Robert  Wharton  could  not  take  until  after  their  father's 
death;  for  nemo  est  hares  viventis:  and  since  that  heir  of  the 
body  of  Robert,  who  should  attain  twenty-one,  might  not  have 
been  born  before  his  father's  death,  and  the  estate  could  not 
vest  in  him  until  he  attained  twenty-one,  it  follows  that  the 
estate  might  possibly  not  have  vested  under  that  limitation 
until  twenty-one  years  after  the  determination  of  a  life  then  in 
being, 

21.  Sir  W.  Stephens  devised  freehold  estates  to  his  grandson  Stephens  t>. 

.  .  .  .       Stephens. 

William  Stephens,  his  heirs  and  assigns  for  ever;  but  in  case  his  Forrest,  228. 
said  grandson  W.  Stephens  should  die  before  he  attained  his 
age  of  twenty-one  years,  then  he  gave  the  same  to  his  grandson 
Thomas  Stephens,  his  heirs  and  assigns  for  ever ;  but  in  case  his 
grandson  Thomas  Stephens  should  depart  this  life  before  he  at- 
tained his  age  of  twenty-one  years,  then  he  devised  the  said 
lands  to  such  other  son  of  the  body  of  his  daughter  Mary  Ste- 
phens as  should  happen  to  attain  the  age  of  twenty-one  years, 
his  heirs  and  assigns  for  ever;  the  elder  of  such  sons  to  take 
before  the  younger,  8vC. ;  and  to  the  several  and  respective  heirs 
male  of  tlie  body  of  such  son  and  sons,  and  the  heirs  male  of 
the  body  of  his  and  their  body  and  bodies.  And  for  default  of 
such  issue,  he  gave  the  said  lands  to  all  and  every  the  daughter 
and  daughters  of  the  said  Mary  Stephens  in  tail  male  ;  and  for 
want  of  such  issue,  he  devised  the  said  lands  to  his  brother  Sir 
Richard  Stephens,  his  heirs  and  assigns  for  ever. 

The  testator  died,  leaving  William  and  Thomas  Stephens,  his 

B  B  2 


372  7V//e  XXXVIII.  Devise.  Ch.XYll.  s.  21— 24. 

two  gnmdsons,  vvIjo  both  died  under  age.  Soon  after  the  death 
of  the  testator,  Mary  Stephens  had  another  son,  who  attained 
the  age  of  twenty-one  years ;  and  the  question  was,  whether 
this  executory  devise  to  such  unborn  son  of  Mary  Stephens,  as 
sliould  attain  the  age  of  twenty-one  years,  was  good. 

Lord  Talbot  directed  a  case  to  be  sent  to  the  Court  of  Kino's 
Bench,  and  the  Judges  of  that  Court,  Lord  Hardwicke,  and 
Justices  Page,  Probyn.and  Lee,  certified  their  opinion,  that  they 
did  not  find  any  case  wherein  an  executory  devise  of  a  freehold 
had  been  held  good,  which  had  suspended  the  vesting  of  the 
estate  till  a  son  unborn  should  attain  his  age  of  twenty-one 
years,  except  the  case  of  Taylor  v.  Biddall ;  and  having  caused 
the  record  to  be  searched,  they  found  it  agree  in  the  material 
parts  with  the  printed  report.  And  tlierefore,  however  unwilhng 
they  might  be  to  extend  executory  devises  beyond  the  rules  ge- 
nerally laid  down  by  their  predecessors,  yet  upon  the  authority 
of  that  judgment,  and  in  conformity  to  several  late  determina- 
tions, in  cases  of  terms  for  years,  and  considering  that  the  power 
of  alienation  would  not  be  restrained  longer  than  the  law  would 
restrain  it,  viz.  during  the  infancy  of  the  first  taker,  which  could 
not  reasonably  be  said  to  extend  to  a  perpetuity,  and  that  this 
construction  would  make  the  testator's  whole  disposition  take 
eflfect,  which  otlierwise  would  be  defeated,  they  were,  therefore, 
of  opinion  that  the  devise  before  mentioned  might  be  good,  by 
way  of  executory  devise. 
Longr.  Black-        22.  In  a  case  which  will  be  stated  hereafter  it  was  held,  that 

all,  infra,  c.  19.         ,      .       ^  ■    r      ,    •  •         •  i        t     •       • 

a  devise  to  an  infant  tn  ventre  mains,  with  a  limitation  over,  upon 

failure  of  issue  of  his  body  at  the  time  of  his  death,  was  good, 

which  began  with  an  allowance  for  the  birth  of  a  posthumous 

child,  and  might  also  conclude  with  it. 

A  devise  after  a       23.  Where  an  executory  devise  is  limited  on  an  event  which 

general  failure  ,,  -ii-i  -ii  ■  i 

of  heirs  or  issue  ^^^Y  "O'  happen  Within  the  period  above  mentioned,-  as  upon  a 

IS  too  remote,      general  failure  of  heirs,  or  issue,  it  is  void,  as  too  remote,  and 

tending  to  a  perpetuity.     Nor  is  it  material,  in   such  cases,  how 

the  fiict  actually  turns  out ;  for  the  possibility,  at  the  creation  of 

such  executory  limitation,  that  the  event  on  which  its  existence 

depends  may  exceed,  in  point  of  time,  the  limits  allowed,  vitiates 

it  ab  initio. 

Unless  restrain-       24.  But  where  the  generality  of  the  words  "heirs"  or  "issue" 

allowed!  ^"^"^    is  restrained  by  any  other  words,  to  the  period  allovv'ed,  the  devise 
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over  will  be  good.  Thus  a  devise  over,  after  a  devise  to  a  person 
and  his  heirs,  in  case  the  first  devisee  shall  happen  to  die,  leaving 
no  issue  behind  him,  has  been  held  good;  these  words  being 
construed  to  mean,  having  no  issue  living  at  the  time  of  the  per- 
son's death. 

25.  A  person  devised  a  real  estate  in  the  following  words — •  Torter  i.  ikad- 
**  Item,  I  give  and  devise  unto  my  son  P.  U.,  his  heirs  and  assigns   143. Doe". 
for -ever,  all  that  messuage  and   tenement  wherein  I  now  live.   I^*f|H*^'^;,V^" 
But  my  will  is,  that  in  case  my  son  P.  B.  shall  happen  to  die, 
leaving  no  issue  behind  him,  then  my  said  wife  shall  receive  and 
take  the  rents  and  proHts  thereof." 

On  a  case  sent  from  the  Court  of  Chancery  to  the  Court  of 
K.  B.,  one  of  the  questions  was,  what  estate  P.  D.  took  under 
this  will. 

Lord  Kenyon  and  the  other  Judges  were  of  opinion  that  this 
case  was  not  to  be  distinguished  in  principle  from  that  of  Pells 
V.  Brown,  and  certified  in  the  following  words : — "  Having 
heard  counsel  in  the  case  above  referred  to  us,  we  are  of  opinion 
that  P.  D.  took  an  estate  in  fee  simple  in  the  premises  above 
devised  to  him.  But  as  P.  D.  died  without  issue  living  at  the 
time  of  his  death,  we  are  of  opinion  that  the  further  disposition 
made  by  the  testator  in  that  event,  is  good  by  way  of  executory 
devise." 

26.  A  person  devised  a  dwelling  house  to  his  grandson  T.  Roe  u.  Jeffeiy, 
Triswell  and  his  heirs  for  ever.     But  in  case  his  said  grandson 
should  depart  this  life,  and  leave  (a)  no  issue,  then  his  will  was, 
that  the  said  dwelling  house.  Sec.  should  be  and  return  to  E.  M. 
and  S.,  or  the  survivors  or  survivor  of  them. 

Lord  Kenyon  said,  nothing  could  be  clearer  in  point  of  law, 
than  that  if  an  estate  were  given  to  A.  in  fee ;  and  by  way  of  ex- 
ecutory devise,  an  estate  was  given  over,  which  might  take  place 

(a)  [We  may  liere  notice  the  following  observation  of  Mr.  Fearne,  "  But  though  the 
Courts  in  the  case  of  personal  estates  generally  incline  to  pay  attention  to  any  circum- 
stance or  expression  in  the  will  that  seems  to  afford  a  ground  for  construing  a  limitation 
after  dying  without  issue  to  be  a  dying  without  issue  living  at  the  death  of  the  party,  in 
order  to  support  the  devise  over,  yet  in  the  case  of  a  real  estate,  it  seems  the  construction 
is  generally  otherwise  ;  for  there  vve  are  to  consider,  the  interest  of  the  licir  at  law  is  con- 
cerned, which  is  always  much  favoured  by  our  laws."  In  support  of  this  observation 
many  late  decisions  might  be  cited,  the  following  will  be  sufficient.  Doe  v.  Ellis,  9  East, 
382.  Tenny  r.  Agar,  12  ib.  253.  Dansey  w.  Griffiths,  4  Mau.  &  Sel.  61.  Crooke  r, 
DeVandes,  9  Ves.  197.] 


Ante,  s.  5. 
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within  a  life  or  lives  in  being,  and  twenty-one  years  and  the 
fraction  of  a  year  after ;  the  latter  was  good,  by  way  of  executory 
devise.  The  question  therefore  in  this  and  similar  cases  was, 
whether  from  the  whole  context  of  the  will  it  could  be  collected 
that,  when  an  estate  was  given  to  A.  and  his  heirs  for  ever,  but 
if  he  died  without  issue,  then  over,  the  testator  meant  dying 
without  issue  living  at  the  death  of  the  first  taker.  That  the 
rule  was  settled  so  long  ago  as  in  the  reign  of  James  I.,  in  the 
case  of  Pells  v.  Brown :  that  case  had  never  been  questioned  or 
shaken,  but  had  been  adverted  to  as  an  authority  in  every  sub- 
sequent case  respecting  executory  devises.  It  was  considered  as 
a  cardinal  point  on  this  head  of  the  law,  and  could  not  be 
departed  from  without  doing  as  much  violence  to  the  esta- 
blished law  of  the  land  as  (it  was  supposed  by  the  defendant's 
counsel)  the  Court  would  do,  if  they  decided  this  case  against 
him. 

On  looking  throuoh  the  whole  of  the  will,  the  Court  had  no 
doubt  the  testator  meant  that  the  "  dying  without  issue"  should 
be  confined  to  a  failure  of  issue  at  the  death  of  the  first  taker ; 
for  the  persons  to  whom  it  was  given  over  were  then  in  existence, 
and  life  estates  only  given  to  them.  Taking  all  this  into  con- 
sideration together,  it  was  impossible  not  to  see  that  the  failure 
of  issue  intended  by  the  testator,  was  to  be,  a  failure  of  issue  at 
the  death  of  the  first  taker ;  and  if  so  the  rule  of  law  was  not  to 
be  controverted  ;  it  was  merely  a  question  of  intention,  and  the 
Court  was  clearly  of  opinion  that  there  was  no  doubt  about  the 
testator's  intention. 

27.  In  the  case  of  a  devise  in  fee  simple,  with  an  executory 

devise  over,  it  has  been  held  that  a  right  to  curtesy  attaches  on 

the  first  estate,  and  is  not  defeated  by  its  determination. 

Buckworth  v.  28.  Joseph  Sutton  devised  to  trustees  and  their  heirs,  in  trust 

lecu  Jur.  vol.1,  ^o  apply  the  rents  for  the  maintenance  and  education  of  his 

^^~,'  ^,!?°^'  '^     srand-daufrhter  Mary  Barrs,  till  she  should  arrive  at  the  aoe  of 

Pill    n.sH-  o  c5  ./  '  o 

twenty-one  years,  or  be  married;  and  from  and  after  the  said 
Mary  Barrs  should  have  attained  her  age  of  twenty-one  years  or 
should  be  married,  he  gave  the  said  lands  to  the  said  Mary 
Barrs,  her  heirs  and  assigns  for  ever  ;  but  in  case  the  said  Mary 
Barrs  should  die  before  she  attained  the  age  of  twenty-one  years, 
and  without  leaving  issue,  then  from  and  after  the  decease  of 


Curtesy  at- 
taches on  the 
first  estate. 


Pul.  658. 
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the  said  Mary  Barrs  as  aforesaid,  he  gave  and  devised  the 
said  estates  to  his  grandson.  Mary  Barrs  married  Solomon 
Hanford,  and  had  a  cliild  who  died  in  her  lifetime;  she  died 
soon  after,  being  under  the  age  of  twenty-one  years,  and 
without  leaving  any  issue.  Solomon  Hanford  the  husband  re- 
ceived the  rents  of  the  estate  durino;  the  coverture  in  right  of 
his  wife. 

A  question  was  reserved  for  the  opinion  of  the  Court  on  tliis 
case,  whether  Hanford  was  entitled  to  be  tenant  by  the  cur- 
tesy. 

Lord  Mansfield  said,  the  right  of  tenant  by  the  curtesy  existed 
at  the  common  law ;  and  the  necessary  points  were,  that  tlie 
wife  be  seised  of  an  estate  of  inheritance,  which  by  possibility 
might  descend  to  her  issue,  and  that  issue  should  be  born. 
Estates  at  common  law  were  either  absolute  or  conditional;  cur- 
tesy was  incident  to  both,  and  existed  when  the  wife  died  with- 
out issue  inheritable,  which  let  in  the  reverter.  As  to  fees  con- 
ditional, the  estate  did  not  become  absolute  by  the  birth  of  a 
child  inheritable,  but  in  odium  of  perpetuities,  it  was  for  a  spe- 
cial purpose  become  absolute,  if  issue  were  born ;  that  is,  the 
donee  might  alien  ;  but  the  estate  was  to  descend  and  revert, 
according  to  the  entail,  if  not  aliened.  At  common  law  the  only 
modification  of  estates  expressly  limited  was  by  condition  ;  the 
statute  of  Uses  introduced  more  qualifications  of  estates,  ex- 
pressly limited.  About  the  reign  of  Elizabeth  and  James  I. 
many  cases  in  odium  of  perpetuities  were  determined,  to  prevent 
and  defeat  such  an  application  of  the  statute  of  Uses.  The 
Courts  leaned  against  contingent  limitations  over;  but  havino- 
gone  a  great  way  on  that  side,  they  began  to  think  they  went 
too  far.  New  devices  were  contrived  at  the  time  of  the  troubles, 
and  practised  after  the  restoration,  such  as  trustees  to  preserve 
contingent  remainders,  and  executory  devises.  It  was  not  long 
that  the  bounds  of  them  had  been  settled  :  it  was  in  his  time 
that  the  courts  first  held  they  might  wait  during  a  life  in  beino-, 
and  twenty-one  years  after.  Now  it  was  contended  that  this 
w^as  a  conditional  limitation  :  it  was  no  such  thing  ;  there  was  no 
condition  in  it ;  it  was  a  contingent  limitation.  H'it  was  a  limi- 
tation it  did  not  defeat  the  right  of  the  husband  to  be  tenant  by 
the  curtesy  ;  the  husband  might  be  tenant  by  the  curtesy  thoucrh 
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the  estate  was  spent.     But  how  was  it  when  she  was  alive?  here 

the  wife  was  seised  in  fee  simple  during  her  life,  and  such  an  one 

as  the  issue  might  inherit,  if  they  had  not  been  disappointed  by 

death. 

Vide  1  Inst.  Judgment  was  given  that  Ilanford  was  entitled  to  be  tenant 

241.  a.  n.  ='  ^ 

by  the  curtesy. 
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CHAP.  xvin. 

Executory  Devises. —  Devise  of  a  Freehold   Estate   to  commence 

in  futuro. 


Sect.     1.  Devise  of  a  Freehold  to  com- 
mence in  futuro. 
0.  Devises  of  this  sort  sometimes 
supported  as  Remainders, 
13.  Must  vest  within  the  Period 

allowed. 
18.  ^    Devise    qfter    a  general 
Failure  of  Heirs  or  Issue  is 
too  remote. 


Sect.  22.  Exceptions.  I.  A  Devise  of  a 
Reversion. 
20.  II.  A  Devise  in  Default  of 
Issue  of  the  Devisor. 

30.  III.  A  Devise  over  for  Life 

on  Failure  of  Issue  of  the 
first  Devisee. 

31.  IV.  Where  an  Estate  Tail  is 

raised  by  Implication. 


Section  I. 

The  second  sort  of  executory  devise  is  where  the  devisor,  with-  Deviseofafree- 

1  .  .,,.  ,.„.  „  „  hold  to  coin- 

out  departmg  with  the  immediate  lee,  gives  a  future  estate  of  mence  in fuuiro. 

freehold,  to  arise  either  upon  a  contingency,  or  at  a  period  cer-  ue^v."399!'ed. 8. 

tain  ;  unpreceded  by,  or  not  having  the  requisite  connexion  with, 

any  immediate  freehold,  to  give  it  effect  as  a  remainder. 

2.  Thus  where  a  person  devised  lands  to  J.  S.  for  five  years.  Pay's  case, 

^  .  ^  '    Cro.  Eliz.878. 

to  commence  at  the  next  Michaelmas  after  the  death  of  the  tes-  Forrest.  48. 
tator ;  remainder  to  C.  and  his  heirs.     The  testator  died  before 
Michaelmas.     It  was  agreed  that  the  devise  over  was  good  as  an 
executory  devise. 

3.  So  where  A.  devised  lands  to  B.  in  fee,  to  commence  and  Clarke  y.Smith, 

1  rv  ■  ,  r.  ,  ,      1        ,  ,.  lLutw.fo.798. 

take  effect  six  months  after  the  testator  s  death ;  this  was  ad- 
judged to  be  a  good  executory  devise. 

4.  A  devise  to  an  infant  in  ventre  matris,  is  an  executory  de- 
vise of  this  kind  ;  as  it  necessarily  implies  a  disposition  to  take 
effect  at  the  birth  of  the  child.  Such  a  devise  was  formerly 
held  void  ;  but  it  was  always  understood  that  a  devise  to  an 
infant,  when    he  should   be  born,    was  good  as   an  executory  Snowe  r 

,      .  '  o  J    tier,  1L( 

devise. 


I  Freem.  244. 
1  VVils.R.206. 


Cut- 
Lev.  135. 
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Devises  of  this 
sort  sometimes 
supported  as 
remaindgrs. 
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gers, 2  Saund. 
380. 


Doe  V.  Morgan 
STerm.  R.763 
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5.  Mr.  Feanie  says,  where  a  particular  estate  of  freehold  is 
first  devised,  capable  in  its  own  nature  of  supporting  a  remainder, 
followed  by  a  limitation  not  immediately  connected  with,  or 
commencing  from  its  expiration,  as  the  latter  limitation  is  inca- 
pable of  taking  effect  as  a  remainder,  there  seems  to  be  no  ob- 
stacle to  its  validity  as  an  executory  devise.  Therefore,  although 
in  the  case  of  a  lease  for  life  to  A.,  and  after  the  death  of  A.  and 
one  day  after,  that  the  land  shall  remain  to  B.  for  life;  it  seems 
that  the  limitation  to  B.  is  void  as  a  remainder,  because  not  to 
take  effect  immediately  upon  the  determination  of  the  first  estate; 
yet  in  the  case  of  a  similar  limitation  by  will,  there  appears  to  be 
no  ground  for  denying  effect  to  such  ulterior  limitation  as  an  ex- 
ecutory devise. 

6.  In  consequence  of  the  rule  already  stated,  that  no  devise 
shall  be  considered  as  executory,  which  may  be  supported  as  a 
remainder,  several  cases  have  arisen  where  there  has  been  a  de- 
vise of  a  particular  estate,  with  a  devise  over,  in  which  the  devise 
over  has  been  held  to  be  a  remainder,  supported  by  the  preceding 
particular  estate. 

7.  Thu^,  in  Pay's  case,  Lord  Talbot  said,  that  if  the  testator 
had  lived  to  Michaelmas,  then  it  had  been  a  good  remainder. 

8.  A  testator  devised  to  his  wife  for  life,  and  to  her  son,  after 
the  death  of  his  mother,  if  she  should  have  a  son  ;  and  if  such 
son  should  die  within  age,  then  to  the  right  heirs  of  the  devisor. 
The  testator  died  without  issue  ;  his  wife  married  again,  and  had 
a  son.  It  was  adjudged  that  the  estate  limited  to  that  son,  was 
not  an  executory  devise,  but  a  contingent  remainder  ;  because 
the  mother  had  an  estate  of  freehold  capable  of  supporting  it. 

9.  George  Mussell  devised  lands  to  Elizabeth  his  wife  for  life, 
remainder  to  his  son  Ebenezer  Mussell,  for  ninety-nine  years,  if 
he  should  so  long  live  ;  and  after  the  several  deceases  of  his  wife 
and  son,  to  the  heirs  of  the  body  of  Ebenezer. 

The  question  was,  whether  the  devise  to  the  heirs  of  the  body 
of  Ebenezer  should  be  considered  as  an  executory  devise,  or  as 
a  contingent  remainder. 

Lord  Kenyon  said,  if  ever  there  existed  a  rule  respecting 
executory  devises,  which  had  uniformly  prevailed,  without  any 
exception  to  the  contrary,  it  was  that  which  was  laid  down  by 
Lord  Hale  in  the  case  of  Purefoy  v.  Rogers. — That  where  a 
contingency  is  limited    to   depend  on  an   estate    of  freehold, 
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which  is  capable  of  supporting  a  remainder,  it  shall  never  be 
construed  to  be  an  executory  devise,  but  a  contingent  remain- 
der. And  therefore  the  Court  determined  that  the  devise  to  the 
heirs  of  the  body  of  Ebenezer  was  a  contingent  remainder, 
which  was  originally  supported  by  the  estate  for  life  devised  to 
Ehzabeth,  and  was  defeated  by  her  death  before  that  of  Ebenezer. 

10.  Whenever  the  first  devise  can  be  construed  to  pass  an 
estate  tail  only,  the  devise  over  will  be  deemed  a  remainder  ex- 
pectant on  the  determination  of  such  an  estate  tail ;  and  not  an 
executory  devise. 

11.  John  Spalding  having  issue  three  sons,  John,  Thomas,  and  Spalding  ». 

TT-'iT  i-iii  Ti  111  111-  /•  Spaliling,  Cio. 

William,  devised  lands  to  John  the  eldest  son,  and  the  heirs  of  Car.  185, 
his  body,  after  the  death  of  Alice,  the  devisor's  wife ;  and  if 
John  died,  living  Alice,  that  William  should  be  his  heir.     John 
died  in  the  lifetime  of  Alice,  leaving  a  son. 

It  was  determined  that  the  construction  of  the  will  should  be, 
that  if  John  died  without  issue,  living  Alice,  William  should 
have  the  lands ;  and  that  it  should  not  be  construed,  where  he 
limited  first  to  John  and  the  heirs  of  his  body,  that  by  this  limi-  See  Doe  v. 
tation  he  intended,  if  he  died,  living  Alice,  that  William  should  e^EasMSe. 
be  his  heir,  John  having  issue,  and  thereby  to  disinherit  the 
heirs  of  John's  body. 

12.  A  testator  having  charged  certain  leaacies  on   his  lands.  Wealthy i. Bos- 
devised  that  in  case  his  son  T.  should  happen  to  die  before  he  t^emp.  H^rd- 
married,  or  being  married  should  have  no  children,  then  his  lands  '^'^^^^'  ^^^' 
should   remain  and  descend  equally  to  his  daughters  and  their 
heirs,  paying,  8cc. ;  and  in  case  both  his  daughters  should  die 
without  being  married,  or  being  married  should  have  no  children, 
then  he  willed  that  all  his  estate  should  descend  to  I.  M. :  and 
at  the  end  of  the  will  he  gave  and  devised  all  his  estate,  real  and 
personal,  not  already  disposed  of  by  his  will,  to  his  son  T. 

After  the  testator's  death,  his  son  T.  entered,  suffered  a  reco- 
very, and  died  without  issue  ;  upon  which  his  sisters  entered, 
suffered  a  recovery,  and  died  also  without  issue  ;  and  the  heir  of 
I.  M.  entered. 

The  question  was,  whether  the  devise  to  I.  M.  was  a  remain- 
der depending  on  a  particular  preceding  estate  in  the  son  and 
daughters,  or  an  executory  devise. 

Lord  Hardwicke  said,  there  were  two  rules  which  went  a  great 
way  in  determining  the  case.     First,  that  no  limitation  should 
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be  construed  to  be  an  executory  devise,  if  it  could  be  made  good 
by  way  df  remainder.  Secondly,  that  it  was  immaterial  in  a  will 
whicli  words  were  first  or  last,  as  the  construction  must  be  made 
upon  the  whole  will ;  and  here,  in  the  subsequent  part  of  the 
will,  there  was  an  express  devise  of  all  the  residue  ;  so  that, 
taking  the  two  clauses  together,  there  was  an  express  devise  to 
the  son:  and  it  was  given  by  the  word  estate,  which  was  suffi- 
cient to  carry  the  fee  ;  so  that  it  amounted  to  a  devise  to  the  son 
and  his  heirs,  and  if  he  died  without  issue,  remainder  over ; 
which  was  an  estate  tail.  But  if  that  were  not  so  clear,  yet  as 
to  the  daughters  no  objection  could  be  raised  ;  for  there  was  a 
devise  to  them,  and  if  they  died  without  issue,  &c. ;  so  that  their 
recovery  was  sufficient  to  bar  the  remainder:  and  the  limitation 
being  clearly  good  as  a  remainder,  could  not  be  considered  as  an 
executory  devise. 
iMust  vest  with-  13.  The  rules  established  for  preventing  perpetuities  are 
allovi^ed!""  ap])lied  to  the  second  sort  of  executory  devises,  as  well  as  to  the 
first ;  and  therefore,  in  all  cases  where  a  freehold  estate  is  devised, 
to  commence  iufuturo,  it  must  vest  within  the  compass  of  a  life 
or  lives  in  being,  and  twenty-one  years  and  some  months  after, 
otherwise  it  will  be  void. 

14.  It  should  however  be  observed  here,  that  by  the  time  of 
vesting  is  meant  the  vesting  of  the  freehold  ;  for  although  lands 
should  be  limited  for  a  long  term  of  years,  with  remainder  to  the 
unborn  son  of  a  person  then  living,  this  executory  devise  to  an 
unborn  son  would  be  good,  because  the  vesting  of  the  freehold  is 
confined  to  the  period  of  a  life  in  being;  for  upon  the  birth  of 
such  son,  the  freehold  would  vest  in  him,  or  upon  the  death  of 
such  person  without  leaving  a  son,  either  actually  born,  or  in 
venire  matris,  it  would  vest  in  some  other  person,  subject  only,  in 
either  case,  to  the  preceding  term. 
Gore  v.  Core,  15.  W.  Gore  dcvised  certain  lands  to  trustees  and  their  heirs, 

to  the  use  of  the  said  trustees  for  five  hundred  years,  upon  seve- 
ral trusts,  and  from  and  after  the  determination  of  that  estate, 
then  to  the  use  of  the  first  and  other  sons  of  the  testator's  eldest 
son  Thomas  Gore  in  tail  male,  remainder  over.  Thomas  Gore 
had  no  child  when  the  testator  died,  but  afterwards  had  a  son. 

The  Court  of  K.  B.  was  of  opinion  that  the  devise  to  the  eldest 
son  of  Thomas  Gore  was  void :  that  it  could  not  be  good  as  a 
remainder,  for  want  of  a  freehold  to  support  it,  and  that  it  could 


2P.Wms.28. 
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not  take  effect  as  an  executory  devise,  because  it  was  too  remote, 
viz.  after  five  hundred  years.  But  the  case  having  been  sent  to 
the  Court  of  K.  B.  some  years  after,  Lord  Hardvvicke,  Ch.  J., 
together  with  Justices  Page,  Probyn,  and  Lee,  certified  their 
opinion,  against  that  of  their  predecessors,  "  that  this  was  a 
good  executory  devise,  and  not  too  remote ;  for  it  must  in  all 
events  one  way  or  other  happen  upon  the  death  of  Thomas  Gore, 
whether  he  should  have  a  son  or  not;  and  either  upon  the  birth 
of  the  son,  or  upon  his  death  without  issue,  the  freehold  must 
vest." 

16.  Where  an  estate  is  devised  to  a  person  upon  an  event 
which  is  too  remote,  a  devise  over  depending  on  the  same  event 
is  also  void. 

17.  Mary  Proctor  devised  to  the  first  or  other  son  of  her  grand-  Proctor  v.  Ep. 
son  Thomas  Proctor  that  should  be  bred  a  clergyman,  and  be  in  Black.  358. 
holy  orders,  and  to  his  heirs  and  assigns,  all  her  right  of  presen- 
tation to  the  rectory  of  West  Coker  :  but  in  case  her  said  grand- 
son Thomas  Proctor  should  have  no  son,  then  she  gave  the  said 
presentation   to  her  grandson   Thomas   Moore,   his   heirs   and 

assigns  for  ever.  Thomas  Proctor  died  without  having  ever 
had  a  son.  The  question  was,  whether  these  devises  were 
good  or  not. 

It  was  contended  that  the  first  devise  was  void,  as  being  too 
remote  ;  for  Thomas  Proctor  had  no  son  born  at  the  time  of  the 
death  of  the  testatrix  ;  and  if  he  ever  should  have  a  son,  he 
would  not  necessarily  be  in  orders  within  twenty-one  years  after 
his  birth.  By  the  canons  of  the  church  no  person  could  be  ad- 
mitted into  deacon's  orders,  before  the  age  of  twenty-three, 
without  a  faculty ;  nor  could  he  be  ordained  priest  before 
twenty-four.  And  the  devise  to  Thomas  Moore  was  liable  to  the 
same  objection,  on  account  of  the  remoteness  of  the  contino-ency 
on  which  it  was  to  take  effect ;  for  supposing  there  had  been  no 
previous  devise  to  the  son  of  Thomas  Proctor,  the  devise  to 
Thomas  Moore  would  be  to  him,  if  Thomas  Proctor  had  no  son 
in  orders  ;  but  no  time  was  fixed  for  his  taking  orders  ;  and  such 
devise  being  void  in  its  original  creation,  could  not  be  made 
good  by  the  subsequent  circumstance  of  Thomas  Proctor's 
having  no  son ;  and  the  devise  could  not  be  considered  as 
alternate.  The  Court  was  clearly  of  opinion  that  the  first  devise 
to  the  son  of  Thomas  Proctor  was  void  ;  from  the  uncertainty  as 
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to  the  time  when  sucli  son,  if  he  had  any,  might  take  orders. 

And  that  the  devise  over  to  Moore,  as  it  depended  on  the  same 

2Black.R.704.  event,  was  also  void;   for  tlie  words  of  the  will  wonld   not  admit 

of  the  contingency  being  divided,  as  was  the  case  in  Longhead 

V.  Phelps.     And   there  was  no  instance  in  which   a  limitation 

after  a  prior  devise,  which  was  void  from  the  contingency  being 

too  remote,  had  been  let  in   to  take  effect;  but  the  contrary  was 

6Hro.Parl.Ca.  expressly  decided  in  the  House  of  Lords,  in  the  case  of  the  Earl 

134.'  [See  also    of  Chatham  V.  Tofliill,  in  whicli  the  Judges  founded  their  opinion 

^^5  1}  ^2^^"     on  Butterfield  v.  Butterfield.     Consequently  the  heir  at  law  of 

Aid.  801.  S.C.   the  testatrix  was  entitled. 

1  Turn.  25.]  ,  ^,      ,  ,.     ,  ,        ,  ,      •       , 

.   ,  y.      J.  lo.    In  consequence   or   the  rule  that  an   estate  devised,    to 

general  failure     commence   III  I'utu/o,  must  vcst  witliiu  the  period  above  men- 

of  heirs  or  issue       .  .„„.  ii- 

is  too  remote.  tioned  ;  a  devise  after  failure  of  the  heirs  or  issue  of  A.,  where 
no  estate  is  already  vested  or  given  by  the  express  words  of  the 
will,  or  arises  by  implication  to  such  heirs  or  issue,  is  void  in  its 
creation.  For  if  A.  should  have  heirs  or  issue,  they  might  last 
for  ever,  and  while  they  did  last,  there  would  be  nobody  who 
could  bar  the  estate  thus  devised  ;  so  that  a  perpetuity  would 
be  created. 
Wright i. Ham-  19.  T.  C.  being  tenant  for  life,  with  remainder  to  his  wife  for 
Ab.  110.  '  life,  remainder  to  his  own  right  heirs,  made  his  will,  in  which 
1  Stra.  427.  were  these  words  : — "  Item,  my  land  at  W.  my  wife  Mary  is  to 
enjoy  for  her  life  ;  after  her  death,  it  of  right  goes  to  my  daugh- 
ter Elizabeth  for  ever,  i)rovided  she  has  heirs.  But  if  my  said 
daughter  dies  before  her  mother,  or  without  heirs,  and  my  said 
wife  Mary  should  marry  again,  and  should  have  heirs  male,  I 
bequeath  all  my  said  right  inW.  to  her  heirs  male  by  her  second 
husband." 

Mary  the  wife  died  before  Elizabeth  the  daughter,  but  Mary 
had  married  a  second  husband,  and  had  issue  male;  and  the 
question  was,  whether  the  devise  to  them  was  good. 

It  was  resolved  that  no  estate  was  devised  to  the  daughter; 
what  was  said  in  the  will  respecting  her,  being  only  a  declara- 
tion how  she  was  to  enjoy  the  estate ;  for  the  testator  could 
not  say,  "  It  of  right  goes  to  my  daughter,"  if  she  claimed  under 
the  will.  It  was  therefore  a  devise  after  a  general  failure  of  heirs 
of  the  dauo-liter,  which  was  too  remote. 
Lanesborougli  20,  Sir  George  Lane,  upon  the  marriage  of  his  son  James 
Pari! Ca.  130.     Lane,  settled  certain  lands  to  the  use  of  himself  for  life,  remain- 
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der  to  his  son  James  Lane  for  99  years,  if  he  should  so  lono;  live,  [t'earne  Ex. 

...  r       n  T  I)ev.447.  cd.8. 

remainder  to  trustees  and  their  heirs  during  the  life  of  James,  to 
support  contingent  remainders  ;  remainder  to  the  first  and  other 
sons  of  the  said  James  by  his  then  intended  wife,  successively 
in  tail  male:  remainder  to  the  heirs  male  of  the  body  of  James; 
remainder  to  the  ricrht  heirs  of  Sir  Gcor<re.  The  marriao"e  was 
had,  and  afterwards  Sir  George  made  his  will,  and  devised  the 
lands  comprised  in  the  settlement,  on  failure  of  issue  of  the  body 
of  James  Lane,  and  for  want  of  heirs  male  of  his  own  body,  to 
his  daughter  Frances  Lane,  and  the  heirs  of  her  body.  And  in 
a  subsequent  part  of  his  will  he  devised,  that  if  his  son  James 
should  die  without  issue  male,  and  his  (the  testator's)  wife  sur- 
vived him,  his  wife  should  have  his  house  and  park  at  R.  during 
her  life. 

After  the  death  of  Sir  G.  Lane,  (who  became  Lord  Lanesbo- 
rough,)  leaving  the  said  James  his  only  son  and  heir,  and  two 
daughters  by  his  first  wife,  and  the  said  Frances  Lane  by  his  se- 
cond wife,  the  trustees  joined  with  James  Lane  in  making  a 
tenant  to  the  prcccipe ;  and  a  common  recovery  was  suffered  of 
the  estates  comprised  in  the  settlement. 

James  Lane  Lord  Lanesborough  died  without  issue,  and 
Frances  Lane  married  Henry  Fox,  and  died,  leaving  issue  George 
Fox  her  eldest  son,  who  brought  an  ejectment  for  the  recovery 
of  the  estate.  A  special  verdict  was  found,  and  judgment  was 
given  in  the  courts  of  Exchequer  and  Exchequer  Chamber  in 
Ireland,  for  the  plaintiff  Fox. 

An  appeal  was  brought  to  the  House  of  Lords  of  England,  and 
two  questions  were  put  to  tiie  Judges,  I.  Whether  Lord  James  Cases  temp. 
took  any  other  or  greater  estate  by  the  will,  than  by  the  settle- 
ment? To  which  they  answered,  that  Lord  James  could  not 
take  any  estate  tail,  no  alteration  being  made  by  the  will;  and 
that  no  estate  was  raised  to  Lord  James  by  implication.  II. 
Whether  Frances  Lane  took  any  estate  under  the  will  of  Lord 
George?  To  which  they  answered,  that  she  took  no  estate 
whatever,  but  that  the  devise  to  her  was  absolutely  void  in  its 
creation,  as  being  on  too  remote  a  contingency.  Whereupon  the  Vide  infra, 
judgment  was  reversed. 

21.  Mrs.  Mostyn,  on   the  marriage  of  her  niece  Mrs.  Wynn,  Goodman  r. 

■^  .  ==  _  -^  Goodright, 

who  afterwards  became  her  heir  at  law,  with  Doctor  Wynn,  en-  i  Black.  R. 
tered  into  articles,  covenanting  to  settle  an  estate  for  life  on  J\lrs.   507]  n.°"^' 
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ViJeFearne's      Wynn,  witli  remainder  to  the  issue  of  that  marriage  in  tail,  with 

ed.  456.  the  reversion  to  herself  in  fee,  whenever  Doctor  Wynn  should 

have  settled  his  own  estate  to  the  same  uses.     Mrs.  INIostyn  by 

her  will,  reciting  the  articles,  gave  her  equitable  reversion  in  the 

premises  to  the  heirs  of  the  body  of  Mrs.  Mostyn  by  any  after- 

[Habergham  V.  taken  husband,   and   for  want  of  such  issue,  remainder  over   to 

92.  2  v'es.  i.      Charles  Lloyd  in  tail.     i\Irs.  Wynn  died   without  issue,  living 

204.  Banks «.       ^       husband. 
Holme,  1  Kus. 

394.  note.]  It  was  determined  that  this  was  a  future  executory  devise  of 

the  reversion  to  the  heirs  of  the  body  of  Mrs.  Mostyn,  by  her 
second  husband,  during  the  first  marriage,  on  failure  of  heirs  of 
her  body  by  her  first  husband  ;  which  was  too  remote,  and  there- 
fore void. 

Exceptions.  22.  There  are,  hovi'ever,  some  cases  in  which  a  devise,  after  a 

I.  A  devise  of  a  i   r    i  r  i     ■  •  •  i        -r--     ,        i 

reversion.  general  failure  ot  nens  or  issue,  is  good,     rirst,  where  a  person 

entitled  to  a  reversion,  expectant  on  the  determination  of  an 
estate  tail,  devises  the  lands  to  another,  after  failure  of  issue  of 
[3  Aik.  449.]  ti^g  tenant  in  tail ;  this  is  held  to  be  an  immediate  devise  of  the 
reversion,  and  therefore  good.  For  the  estate  devised  commences 
on  the  death  of  the  testator;  and  the  words  which  have  a  future 
prospect  are  used  to  denote,  not  the  commencement  of  the  estate 
devised,  but  the  event  on  which  the  estate  shall  take  effect  in 
possession  ;  and  there  can  be  no  danger  of  a  perpetuity,  be- 
cause the  reversion  thus  devised  may  be  barred  at  any  time  by 
a  recovery,  suffered  by  the  person  having  the  preceding  estate 
tail. 
Badger  V.  23.  Thus  where  a  person  conveyed   his  estate  to  the  use  of 

Ra'v'5'3  himself  for  99  years,  if  he  should  so  long  live,  remainder  to  his 

1  Salk.  232.  ^^jfg  Jn  the  same  manner;  remainder  to  his  son  in  the  same 
manner;  remainder  to  trustees  and  their  heirs,  during  the  lives 
ot  the  ftxther  and  son,  to  preserve  contingent  remainders  ;  remain- 
der to  the  first  and  other  sons  of  the  son  in  tail  male  ;  remainder 
to  the  father  in  fee.  The  father  made  his  will,  and  after  reciting 
the  settlement,  devised  the  lands,  after  the  death  of  his  son 
without  issue  male,  to  another  son. 

It  was  objected  that  the  devise  was  executory  ;  and  as  it 
could  only  take  effect  on  the  death  of  the  son  without  issue,  it 
was  void,  as  being  too  remote.  But  to  this  it  was  answered, 
that  here  a  man  entitled  to  a  reversion,  expectant  on  an  estate 
tail,  devised   it,  after  the  death  of  the  tenant  in   tail  without 
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issue,  to  another  :  this  was  not  an  executory,  but  an  immediate 
devise  ;  and  the  words,  "  from  and  after,"  were  only  a  declara- 
tion when  it  should  take  effect  in  possession.  If  the  son  had 
not  an  estate  tail  in  the  land,  but  the  devises  had  been  after  the 
death  of  a  stranger  without  issue,  they  would  have  been  execu- 
tory devises,  and  void  by  reason  of  the  remoteness  of  the  possi- 
bility ;  but  here  they  were  limited  after  the  determination  of  the 
particular  estate. 

24.  In  the  case  of  Lanesborough  v.  Fox,  Mr.  Fearne  observes  Ante,  s.  20. 
that  the  limitation   to  the  daughter  was  future,  to  arise  after  Dev. 447.ed.8. 
failure  of  issue  of  the  body  of  James  Lane,  and  the  heirs  male 

of  the  body  of  the  testator.  Now  there  was  no  subsisting  estate 
extending  to  the  issue  of  the  body  of  James  Lane  generally,  the 
settlement  being  confined  to  his  first  and  other  sons  in  tail  male, 
and  the  heirs  male  of  his  body  :  nor  indeed  was  there  any  estate 
tail  in  the  testator  himself  to  extend  to  the  heirs  male  of  his  own 
body:  therefore  the  estate  devised  by  the  testator  to  his  daughter 
could  not  be  considered  as  a  reversion  expectant  on  such  pre- 
ceding estates.  And  though  it  should  be  granted  that  as  the 
testator  had  but  one  son,  and  there  was  a  limitation  by  the  set- 
tlement to  the  first  and  other  sons  of  such  son  in  tail  male,  the 
devise,  for  want  of  heirs  male  of  the  testator's  own  body,  might 
have  been  construed  as  a  devise  of  the  reversion,  expectant  on 
failure  of  the  sons  of  his  son,  and  the  heirs  male  of  their  bodies ; 
yet,  as  there  was  no  pre-existing  estate  extending  to  issue  female 
of  the  body  of  James  Lane,  it  was  impossible  to  consider  the 
devise  on  failure  of  issue  generally  of  the  body  of  James  Lane, 
as  the  devise  of  a  reversion  expectant  on  failure  of  such  issue  ; 
there  being  no  preceding  estate  extending  to  that  period  ;  con- 
sequently, unless  such  a  preceding  estate  was  raised  by  impli- 
cation, which  was  not  admitted,  the  devise  to  the  daughter  was 
not  the  devise  of  a  reversion,  but  was  an  executory  limitation, 
unsupported  by  any  preceding  estate ;  and  being  not  to  take 
effect  till  after  a  general  failure  of  issue,  was  therefore  too 
remote. 

25.  Sir   William   Morgan,   upon   his    marriage    with    Lady  Jonesu.  Mor- 
Rachael  Cavendish,  settled  certain  estates  in  the  counties  of  Pari.  Ca.  323. 
Monmouth  and  Glamorgan,  upon  himself  for  life,  remainder  to  Rem.  8th  edit.' 
trustees  to  support  contingent  remainders ;  remainder,  subject  ^PP-  ^'°-  ^' 
to  ajointure  rent-charge  to  his  wife,  to  his  first  and  other  sons 

VOL.    VI.  c    c 
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by  Lady  R.  C.  successively  in  tail  male ;  reversion  to  himself  in 
fee.     Afterwards  Sir  W.  Morgan,  having  two  sons  by  that  mar- 
riage, William   and  Edward,  made  his  will;  and  after   giving 
certain  specific  things  to  his  wife  and   his  sons,  and   making  a 
disposition  of  other  lands  in   the   said  counties,  which   he  had 
purchased  after  his  marriage,  he  proceeded  in  these  words  : — 
"  And  forasmuch  as  it  is  my  will,  intent,  and  meaning,  that  in 
case  my  said  two  sons  now  living,  or   any  other  son  or   sons   of 
mine  lawfully  begotten,  hereafter  to  be  born,  should  die  without 
issue  male  of  their  bodies,  or  of  the  body  of  some  or  one  of  them, 
lawfully  to  be  begotten  ;  after  their  respective  decease,  without 
issue  male  as  aforesaid,  that  then  all  and  singular  my  messuages. 
See.  within  the  several  counties  of  Monmouth  and  Glamorgan, 
and  not  herein-before  devised,  shall  be  devised   and   settled  to 
and  for  the  several  uses,  intents  and  purposes  herein-after  men- 
tioned, limited,  expressed,  and  declared  :  it  is  therefore  my  will, 
intent,   and  meaning,   that  in  case  my  said   sons  William  and 
Edward,  or  any  other  son  or  sons  of  mine  hereafter  to  be  born  as 
aforesaid,   shall  happen   to  die   respectively   without  any  issue 
male  of  their  bodies,  or  of  the  body  of  some  or  one  of  them  as 
aforesaid ;  and  in  such  case,  if  it  shall  so  happen,  then  I  give 
and  devise  the  remainder  of  all  and  singular  my  messuages,  &c. 
within  the  several  counties  of  Monmouth  and  Glamorgan,  and 
not   herein  and  hereby  before  devised,   and  the  reversion  and 
reversions,  remainder  and  remainders  of  the  same  premises,  to 
my  said  brother  Thomas  Morgan,  for  and  during  the  term  of  his 
natural  life,  but  subject  nevertheless    to   the  several  provisoes 
and  payments  mentioned  and   contained   in  my   said   marriage 
settlement."     The  testator  then  limits  the  same  lands  to  trus- 
tees, during  the  life  of  Thomas  Morgan,  to  preserve  contingent 
remainders  ;  remainder  to  Thomas  Morgan,  the  son  of  the  said 
Thomas  Morgan,  during  his  life  ;  remainder  to  his  first  and  other 
sons  in  tail  male,  with  divers  remainders  over. 

The  testator  died,  leaving  his  said  wife,  and  his  said  two  sons, 
and  also  two  daughters  by  her.  And  one  of  the  questions  upon 
this  will  was,  whether  the  residuary  devise  over  to  Thomas  Mor- 
gan and  his  son  was  not  void,  as  being  a  future  limitation,  not 
to  take  effect  till  after  the  failure  of  issue  of  persons  who  took 
no  preceding  estate  ;  namely,  of  all  the  other  sons  of  Sir  Wil- 
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liam  Morgan  by  any  future  wife.  For  the  limitation  to  Thomas 
Morgan  was  not  expressed  to  take  effect  upon  failure  of  issue 
male  of  the  testator's  sons  by  his  then  wife,  in  which  case  it 
would  have  been  good  as  an  immediate  devise  of  the  reversion, 
expectant  on  the  estates  in  tail  male  limited  to  such  sons  by  the 
settlement;  but  the  words  were  general  and  comprehensive,  ex- 
tending in  point  of  expression  as  well  to  the  future  sons  of  the 
testator,  by  any  after-taken  wife,  as  by  his  then  wife  ;  and  if  so, 
this  limitation  could  not  be  a  devise  of  the  reversion  immedi- 
ately  expectant  on  the  estates  subsisting,  or  created  by  the  set- 
tlement, but  was  a  future  devise,  without  any  preceding  estate 
to  support  it;  and  then,  as  it  could  not  take  effect  as  a  re- 
mainder, it  could  be  considered  only  as  an  executory  devise  ;  in 
which  light  it  must  be  void,  for  it  was  too  remote,  as  being- 
limited  to  vest  on  a  general  failure  of  issue. 

In  support  of  the  devise,  it  was  contended,  that  the  testator 
had  not  a  future  marriage  in  view,  or  any  children  not  provided 
for  by  the  settlement.  That  this  appeared  from  his  giving  some 
specific  legacies  to  his  wife,  naming  her  one  of  his  executors, 
and  one  of  the  guardians  of  his  children.  Therefore  the  words, 
"  or  any  other  son  or  sons,"  8cc.  should  be  understood  as  con- 
fined to  sons  by  his  then  wife ;  and  under  that  construction  the 
limitation  in  question  would  be  as  good  as  an  immediate  devise 
of  the  reversion,  subject  to  the  estates  created  by  the  settlement; 
or  that  if  those  words  did  extend  to  children  by  a  future  mar- 
riage, still  the  limitation  in  question  might  be  supported,  by 
raising  implied  estates  tail  to  such  children. 

Upon  a  case  stated  for  the  opinion  of  the  Court  of  K.  B.,  the 
Judges  of  that  court  certified — "  They  were  of  opinion  that  the 
event  of  a  second  marriage  was  not  in  the  testator's  contempla- 
tion :  but  supposing  that,  from  the  generality  of  the  description, 
the  words  "  any  after-born  son,"  should  be  extended  to  the  son 
of  any  future  marriage  ;  they  were  of  opinion  that  from  the  ma- 
nifest intent  of  the  testator,  expressly  declared  in  his  will,  such 
son  must  take  an  estate  tail.  Consequently  they  were  of  opinion 
that,  either  way,  a  remainder  after  estates  tail,  was  devised  to 
Thomas  Morgan,  who  by  virtue  of  the  said  limitation,  upon 
failure  of  the  sons  of  the  testator  without  issue  male,  was  en- 
titled to  all  the  lands  in  the  counties  of  IMonmouth  and  Gla- 

c  c  2 
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morgan,  devised  hy  the  residuary  clause  in  tlie  said  will,  for 
life;  with  remainder  according  to  the  limitations  in  the  said 
will." 

Lord  Bathurst  decreed  accordingly.  lie  concurred  entirely  with 
the  opinion  certified  by  thcludges,  in  regard  to  the  event  ol  a  fu- 
ture marriage  notbeinu  in  the  testator's  contemplation  ;  and  con- 
sequently  that  the  words,  "  or  any  other  son  or  sons,"  were  to  be 
restrained  to  sons  of  the  thst  marriage.  But  as  to  the  raising 
an  estate  tail  to  any  sons  of  a  futu.e  marriage,  lie  expressed 
himself  inclined  to  the  opinion,  that  he  was  bound  by  the  deci- 
sion of  the  House  of  Lords,  in  the  case  of  Lanesborough  v. 
Fox,  as  a  direct  authority  against  the  admitting  such  impli- 
cation. 

Upon  an  appeal  to  the  House  of  Lords  this  decree  was  affirmed, 
agreeable  to  the  unanimous  opinion  of  the  Judges,  founded,  as 
Fearne'sEx.  appeared  by  what  was  expressed  by  the  Ch.  J.  of  the  Court  of 
Jjev. 45.3. ed. 8.  (^qj^^jj^qj^  Pleas  in  delivering  their  ojjinion,  upon  the  very  same 
[Morse  r.  Lord  ground  to  which  Lord  Bathursi  seemed  to  think  himself  con- 
Ormonde.llius.  ^j^g^i     namely,    the    presumption    that    the    event  of   a  future 

382.  J'.gerton  v.  '  J '  i  i 

Jones,  3  Sim.      marriage   was   not   in  the   testator's   contemplation;    and    that 

409.J  r  ^  ■  '1 

therefore  the  words,  "  or  if  any  other  son  or  sons,"  &c.  must  be 
understood  of  sons  of  the  testator  by  his  then  wife. 
J  I.  A  devise  in        2().  Secondly  a  devise  in  default  of  issue  of  the  devisor's  own 

default  of  issue     ,,,,  ,  ,  ■>■    ■  t     ^      •  .       i    ^ 

of  the  devisor,  body,  has  been  construed  to  be  a  conditional  devise,  to  take 
effect  at  the  death  of  the  testator  ;  and  has  therefore  been  held 
not  to  be  executory,  because  it  must  be  determined  at  the  in- 
stant when  the  will  takes  efl'ect;  that  is,  at  the  death  of  the  tes- 
tator. 
I'rencli  t.  Cad-  27.  Jamcs  Farrel  by  his  will  devised,  upon  default  of  issue 
Pali  Ca'^257      n^^le  and  female  of  his  own  body,  all  his  estate  in  the  counties  of 

Sanford  v.  Irby,  Galwav,  8cc.  to  Peter  and  Denis  Daly  and  their  heirs,  in  trust  to 
313.&Ald.654.  ^'  ,  ,  • 

pay  all  his  just  debts  ;  and  after  payment  thereof,  and  securing 

the  provision  made  to  his  wife,  he  limited  his  estate  in  the  county 

of  Galway  to  the  use  of  John  Kelly,  jun.  for  life,  remainder  to 

trustees  to  support  contingent  remainders,  remainder  to  his  first 

and  other  sons  in  tail  male,  with  several  remainders  over. 

The  Court  of  Chancery  of  Ireland  decreed  that  this  devise 
was  good. 

On  an  appeal  to  the  House  of  Lords  of  England  it  was  con- 
tended, that  this  devise  bein^r  to  take  plnrc  on  fniliTn  of  thf  is«;ue 
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male  and  female  of  James  Farrel,  whensoever  the  same  should 
happen,  without  anything  contained  in  the  will  to  restrain  the 
contingency  to  his  own  death,  or  any  other  particular  time,  it 
was  void. 

On  the  other  side  it  was  argued,  that  the  devise  under  the 
will  of  James  Farrel  was  at  his  death  a  devise  in  possession,  and 
not  an  executory  devise.  No  estate  was  limited  to  the  issue  by 
the  will,  but  it  was  plain  he  meant  a  failure  of  issue  living  at  the 
time  of  his  death.  The  first  trust  was  to  pay  debts,  legacies,  and 
annuities  to  his  sisters  for  their  lives;  and  he  could  not  have  in- 
tended that  those  trusts  should  take  place  a  hundred  or  two 
hundred  years  after  his  death.  The  legacy  given  by  a  codicil  to 
J.  C,  of  which  the  first  payment  was  to  be  made  on  the  first  of 
November  next  after  his  decease,  showed  what  he  meant  by 
dying  without  issue  ;  namely,  if  he  should  have  no  issue  when 
his  will  should  take  effect ;  and  the  codicil  was  expressed  to  be 
in  addition  to  the  will,  and  directed  that  the  will  should  stand  in 
all  points  not  thereby  altered,  and  therefore  the  legacies  were  by 
the  will  and  codicil  payable  only  on  the  event  of  his  dying  with- 
out leaving  issue  at  his  death ;  and  by  this  construction  none  of 
the  dangers  could  arise  which  prevent  the  effect  of  executory 
devises,  nor  was  any  rule  of  law  broken.  The  decree  was 
affirmed. 

28.  On  a  case  sent  out  of  Chancery  for  the  opinion  of  the  Wellington  v. 
Court  of  K.  B.  the  facts  were — Richard  Cary,  after  directing  all  iBlack'.R.645. 
his  debts  to  be  paid,  devised  thus  :  "  Item,  in  default  of  issue  of 
my  own  body,  I  give  to  trustees  and  their  heirs,  &c.  in  trust  to 
pay  my  sister  an  annuity  of  1 00/.  till  my  debts  and  legacies  are 
paid,  and  after  payment  thereof,  to  my  sister  for  life,  with  divers 
remainders  over,  in  strict  settlement." 

It  was  objected,  that  this  devise  to  the  trustees  being  after  an 
indefinite  failure  of  issue,  was  executory  and  too  remote ;  to 
which  it  was  answered,  that  it  was  not  executory,  but  depended 
on  a  precedent  condition  upon  which  the  testator  intended  the 
whole  should  take  effect.  That  the  words  "  in  default  of  issue" 
were  different  from  the  words,  "  on  failure  of  issue  :"  the  one  im- 
plied that  the  devisor  never  should  have  issue  ;  the  other,  that  he 
should  have  issue,  which  should  afterwards  fail.  The  first  con- 
tingency must  be  determined  at  his  own  death  ;  the  latter  might 
be  suspended  for  ages. 
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The  Court  certified  that  the  devise  was  good  ;  that  tlie  trus- 
tees took  a  base  fee,  detenuinable  on  the  payment  of  the  testa- 
tor's debts  and  legacies  out  of  the  profits  of  the  estate.  And 
Sir  Wilham  Blackstone  says,  that  he  thinks  this  certificate  was 
principally  founded  on  the  idea  of  the  will's  being  merely  condi- 
tional, in  case  the  devisor  left  no  issue  of  his  body. 
Lytton  i.  Lyt-         29.  J.  R.  Lytton,  beino;  an  infant,  entered  into  articles  on  his 

ton,413ro.C.C.  .  ,,•',  •  pi- 

441.  marriage,  by  which  he  agreed  to  settle  his  estate,  after  his  own 

decease,  to  the  intent  that  his  intended  wife  should  receive  a 
certain  jointure,  and  subject  thereto  to  the  first  and  other  sons 
of  the  marriage  in  tail,  remainder  to  himself  in  fee.  J.  R.  Lyt- 
ton suffered  a  recovery  when  he  came  of  age,  but  never  made  a 
settlement  in  pursuance  of  the  articles.  Fifteen  years  after, 
being  in  a  weak  state  of  health,  and  his  wife  living,  he  made  his 
will ;  and  having  given  his  wife  a  rent-charge  in  satisfaction  of 
the  articles,  he  gave  and  devised  his  estate,  on  failure  of  issue 
male  of  his  body,  to  trustees,  to  raise  money  for  the  payment  of 
his  debts,  and  subject  thereto  to  his  nephew  in  strict  settlement. 

Lord  Northington  declared  that  the  devise  to  the  nephew, 
after  a  general  failure  of  issue  male,  was  void,  the  contingency 
being  too  remote. 

Upon  a  bill  of  review.  Lord  Loughborough  said,  this  case 
did  not  appear  to  have  been  determined  after  that  deliberation 
which  would  give  it  the  sanction  due  to  a  decree  of  Lord  North- 
ington.  The  case  of  Lanesboroucrh  v.  Fox,  was  considered  as 
governing  this  case ;  but  when  fairly  examined,  there  could  not 
be  a  greater  dissimilitude.  Here  the  testator  had  had  no  child 
for  several  years,  his  only  child  was  just  dead,  the  devisee  was 
his  next  and  immediate  heir;  but  he  introduced  the  devise  by 
the  words,  "  in  failure  of  issue  male."  Could  this  mean  more 
than  to  take  in  the  event  which  alone  prevented  the  estate  from 
being  the  subject  of  an  immediate  devise  ?  He  certainly  had 
the  articles  in  contemplation;  there  was  no  prospect  of  issue  at 
the  time.  It  was  not  like  Lord  Lanesborough's  case,  who 
had  issue,  and  might  have  many  more ;  it  would  be  a  harsh 
construction  that  the  testator  had  here  the  idea  of  a  future  issue 
in  contemplation,  and  an  indefinite  failure  of  that  issue.  He 
meant  to  give  an  immediate  estate  in  possession  at  his  decease; 
every  clause  in  the  will  showed  his  intention.  It  was  manifest 
he  had  no  intention  of  giving  an  estate  after  a  general  failure  of 
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issue.  The  circumstances  of  the  testator  and  his  family  had 
always  been  taken  into  consideration  in  these  cases. 

Decreed,  that  the   declaration    made  by   Lord   Northington 
should  be  reversed. 

30.  An   executory  devise  over  for  life,  to  a  person  in  esse,  to  HI-  A  devise 

''  _  '  .  over  for  life  on 

take  place  after  a  dying  without  issue  of  the  first  devisee,  may  failure  of  issue 

be  good  ;  because  the  future  hmitation  being  only  for  the  life  of  ^i^gg^ 

a  person  i)i  esse,  it  must  necessarily  take  place  during  that  life,  pgy'^^^gg^ej  s. 

or  not  at  all;  and  therefore  the  failure  of  issue  in  that  case  is  Gates  r.  Chal- 

r       TP    •      \     ■  ^°°*'  infra. 

confined  to  the  compass  of  a  lire  in  being. 

31.  There  are  also  several  cases  in  which  the  courts  have  sup-  IV.  Where  an 
ported  a  devise  over,  after  a  general  failure  of  heirs  or  issue,  by  raised  by  impli- 
raising  an  estate  tail  by  implication  in  the  person,  on  the  failure  <^^"°°- 

of  whose  heirs  or  issue  the  estate  is  devised  over;  for  in  that 
case  the  second  devise  is  supported  as  a  remainder,  expectant  on 
the  determination  of  such  prior  estate  tail. 

32.  Thus,  in  a  case  which  has  been  already  stated,  the  Court  Walter D.Drewr, 

.  .,,.,.  ante,  c.  12. 

having  held  that  the  first  devisee  took  an  estate  tail  by  implica- 
tion, it  followed  that  the  devise  over  was  good  as  a  remainder. 

33.  In  another  case,  which  has  been  stated  in  this  chapter, 

the  Judges  of  the  Court  of  K.  B.  appear,  from  their  certificate,  jonesv.  Mor- 
to  have  been  of  opinion,  that  if  a  second  marriage  was  in  the  S^^'^^^'^--  • 
contemplation  of  the  testator,  then  an  estate  tail  was  raised  by 
implication  to  the  sons  of  that  marriage,  and  therefore  that  the 
devise  over  was  good,  as  a  remainder  expectant  on  the  determi- 
nation of  that  estate  tail. 
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CHAP.   XIX. 


Executory  Devises  of  Terms  fat-  Years. 


Sect.     I.  A  lieqiiest  over  of  a  Term  !   Sect 
for  Years  is  7iou'  good.  | 

5.  And  a  siinilnr  Declaration  of  j 

the  Trust  of  a  Term. 

6.  Though  to  a  Person  not  in 

esse,  or  not  ascertained. 
9.  The  first  Devisee  cannot  (tar 
the  Devise  over. 

13.  Must  vest  within  the  Period 

allowed. 

14.  Cannot  be  limited  after  a  ge- 

neral Failure  of  Heirs  or  I 
Issue. 


18.  Unlet-s  such  I'ailure  is  con- 
fined to  the  Period  allowed. 

21.  The  Words  '■^  dying  without 
Issue"  sumeliines  restrained 
to  the  Death  of  a  Person  in 
esse. 

31.  No  Disliyietion  between  an 
express  Estate  Tail,  and  o7te 
bij  Implication. 

33.  Nor  between  a  Devise  for  Life 
and  an  indefinite  Devise. 

30.  An  executory  Devise  for  Life 
after  a  general  Failure  of 
Issue,  is  good. 


Section  I. 
[Fearne'sE. D,  [TiiE  third  soi't  of  executory  devises,  comprises  all  that  relate  to 

401.  ed.  8.]  1     4.   1     1 

cliatteis.J 
A  bequest  over        1.  Upon  the  first  introduction  of  long  terras  for  years,  it  was 
years  is  DOW        ^^^^^  ^^^^^  ^^^  term  for  years  was  given  to  a  j)erson  for  life,  with 
g"'^''-  a  remainder  over,  the   bequest  of  the   remainder  was  void ;  be- 

cause an  estate  for  life  being  of  greater  estimation,  in  the  eye 
of  the  law,  than  the  longest  term  for  years,  it  was  concluded 
that  the  limitation  of  a  term  for  years  to  a  person  for  life  was  a 
complete  disposition  of  it,  and  therefore  that  nothing  remained 
to  be  given  over.  Another  reason  for  this  doctrine  was,  that  the 
possibility  of  a  term's  continuing  longer  than  the  life  of  the 
person  to  whom  it  was  first  bequeathed,  was  not  such  an  interest 
as  by  tile  rules  of  law  could  be  limited  over. 

2.  A  distinction  was  however  made  between  a  bequest  of  the 
use  of  a  personal  thing,  and  a  bequest  of  the  thing  itself;  in  the 
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former  case  a  devise  over  of"  it  was  held  good  ;  and  when  long 
and  beneficial  terms  for  years  came  into  general  use,  the  con- 
venience of  families  requiring  that  tiiey  might  be  settled  in  the 
same  manner  as  freehold  estates,  it  was  fully  established  that  a  Weicden  v.  Kl- 
bequest  of  the  residue  of  a  term  for  years,  after  a  previous  ais-  5^9° 
position  of  it  for  life,  was  good  ;  and  this  doctrine  was  confirmed 
by  the  two  following  determinations. 

3.  Edward  Mannine:  being;  possessed  of  the  moiety  of  a  mill  Manning's  case, 
°  °    ^  ..  ..  1118  Hep.  95. 

for  the  term  of  fifty  years,  made  his  will  in  writing,  and  thereby 

devised  his  indenture  and  lease  of  the  said  mill,  and  all  the 

years  therein  to  come,  to  Matthew  Manning,  after  the  death  of 

Mary  Manning  his  wife;  which   mill,  his  will  was,  that  Mary 

his  wife  should   enjoy  during  her  life,  conditionally  that  the  said 

Matthew  Manning  should  not  devise,  sell,  or  give  the  said  lease, 

but  leave  it  wholly  to  John  his  son. 

It  was  resolved  by  Lord  Coke  and  the  other  Judges  that  the 
devise  to  Matthew  Manning  was  good :  that  he  took  it  not  by 
way  of  remainder,  but  by  way  of  executory  devise;  and  that 
there  was  no  difference  when  one  devised  his  term  for  life,  the 
remainder  over,  and  when  a  man  devised  the  land,  or  his  lease  or 
farm,  or  the  use,  or  occupation,  or  profits  of  his  land  ;  for  in  a 
will,  the  intent  and  meaning  of  the  devisor  was  to  be  observed, 
and  the  law  would  make  a  construction  of  the  words  to  satisfy 
his  intent,  and  to  put  them  into  such  order  and  course  that  his 
will  should  take  effect;  and  always  the  intention  of  the  devisor 
expressed  in  his  will  was  the  best  expositor,  director,  and  dis- 
poser of  his  words ;  and  when  a  man  devised  his  lease  to  one  for 
life,  it  was  as  much  as  to  say,  he  should  have  so  many  of  the 
years  as  he  should  live,  and  that  if  he  died  within  the  terra, 
another  should  have  it  for  the  residue  of  the  years  ;  and  although 
at  the  beginning  it  was  uncertain  how  many  years  he  should  live, 
yet  when  he  died,  it  was  certain  how  many  years  he  had  lived, 
and  for  how  many  years  the  other  should  have  it ;  and  so  by  a 
subsequent  act  all  was  made  certain. 

4.  J.  Morris  beino-  possessed  of  a  house  for  the  term  of  500  J^^'llP^' '^'^^f  ^' 

»  '  .10  Rep.  4b. 

years,  devised  it  to  his  father  for  the  term  of  his  natural  life,  and 
after  his  decease  the  remainder  of  the  said  house  to  Elizabeth 
the  sister  of  the  testator,  and  to  the  heirs  of  the  body  of  the  said 
Elizabeth. 

Upon  the  question  whether  this  executory  devise,  after  the 


And  a  similar 
declaration  of 
the  trust  of  a 
term. 

1  Burr.  11.284. 
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death  of  tlie  testator's  father,  was  good,  when  the  term  itself, 
and  not  the  use  or  occupation  of  it  for  hfe,  was  devised  to  the  first 
devisee  for  hfe,  it  was  resolved,  that  in  such  case  also  the  exe- 
cutory devise  over  was  good,  and  that  the  assent  of  the  executor 
to  the  first  devisee  should  enure  to  the  other. 

5.  The  same  necessity  which  induced  the  Judges  to  allow  of 
executory  bequests  of  terms  for  years,  required  that  similar  dis- 
positions should  be  allowed  in  deeds  by  whicii  the  trusts  of 
terms  were  declared.  Thus,  Lord  Mansfield  has  said — "  When 
long  and  beneficial  terms  came  in  use,  the  convenience  of 
families  required  that  they  mii^ht  be  settled  upon  a  child  after 
the  death  of  a  parent;  such  limitations  were  soon  allowed  to  be 
created  by  will,  and  the  old  objections  were  removed  by  changing 
the  name  from  remainders  to  executory  devises.  The  same  reason 
required  that  such  limitations  might  be  created  by  deed,  as,  for 
instance,  marriage  settlements,  to  answer  the  agreement  of  parties 
and  exigencies  of  families." 

1  Vern.  235.  For  these  reasons  it  was  settled  in  the  reign  of  King  Charles 

II.  that  the  limitations  of  the  trust  of  a  term  should  be  governed 
and  guided  by  the  same  rules  in  equity,  as  the  devise  of  a  term 
was  at  law ;  and  that  such  limitations  as  would  be  good  in  one 
case,  would  be  so  in  the  other,  and  e  converso. 

6.  Although  the  person  to  whom  a  term  for  years  is  be- 
queathed over,  after  a  previous  disposition  of  it  to  another  for 
life,  be  not  in  esse,  or  not  ascertained,  still  the  bequest  over  will 
be  good. 

7.  A  termor  for  years  devised  the  term  to  his  wife  for  eighteen 
years,  and  after  to  his  eldest  son  for  life,  and  after  to  the  eldest 
issue  male  of  that  son  for  life. 

It  was  held,  that  although  the  eldest  son  had  not  any  issue  male 
at  the  time  of  the  devise  and  death  of  the  testator,  yet  that  if 
he  had  issue  male  at  his  death,  such  issue  male  should  have  it, 
as  an  executory  devise  ;  for  that,  notwithstanding  its  being  a 
contingency  upon  a  contingency,  and  the  issue  not  being  in 
esse  at  the  time  of  the  devise,  yet  inasmuch  as  it  was  limited 
to  the  son  but  for  life,  it  was  good,  and  all  one  with  Manning's 
case. 
Ante,  c.  11.  8.  Although  a  bequest  of  a  terra  for  years  to  a  person  and  the 

heirs  of  his  body  vests  the  entire  and  absolute  property  of  the 
term  in  him,  if  not  restrained  by  subsequent  words,  yet  if  a  be- 


Though  to  a 

person  not  in 
esse,  or  not  as- 
certained. 


Cotton  t!  .Heath, 
lRoll.Ab.6r2. 
1  Ab.Eq.  191. 
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quest  over  of  it  is  made,  which  is  within  the  rules  established  for  p;'ke  of  Nor- 

^  folk  s  case, 

preventing  perpetuities,  it  will  be  supported  as  an   executory  infra. 

devise. 

9.  It  was  resolved  in  Mannin"-'s  case,  and  also  in  Lampet's  The  first  devisee 

'^  cannot  bar  the 

case,  that  in   bequests  of  this  sort,  after  the  executor  has  as-  devise  over. 

sented  to  the  first  bequest,  it  is  not  in  the  power  of  the  first 

taker  to  bar  the  bequest  over,  or  executory  devise  ;  for  he  cannot 

transfer  more  to  another  than  he  has  himself. 

10.  Mr.  Fearne  says,  it  seems  to  follow,  as  a  consequence  of  F.x.  Dev.  421. 
this  exemption  of  executory  interests  from  the  power  of  the  first 

devisee  or  legatee,  that  where  there  is  an  interest  devised  to  one 
for  life,  8cc.  out  of  a  term,  and  then  an  executory  devise  over  of 
the  residue  of  the  term  to  another,  any  subsequent  union  of  the 
freehold  or  inheritance  with  tlie  interest  so  given  to  the  first 
devisee,  or  a  feofiment  or  other  act  of  forfeiture  by  such  first 
devisee,  will  not  extinguish  or  affect  the  interest  of  the  ulterior 
devisee :  for  if  it  could,  the  executory  interest  might  easily 
be  annihilated,  without  any  prejudice  to  the  temporary  interest 
of  the  first  devisee,  by  collusion  betwixt  him  and  the  re- 
versioner. 

11.  A  person  possessed  of  a  house  for  a  term  of  years,  devised  Hammington  t-. 
the  profits  thereof  to  I.  during  the  time  she  should  continue  lo  liep.  52.  a. 
sole,  and  then  devised  the  term  to  R.  and  died.     I.  entered  by 

assent  of  the  executor  ;  and  afterwards  purchased  the  fee. 

It  was  resolved,  that  although  the  whole  term  was  in  I.  quous- 
qiie,  &c.,  so  that  by  the  purchase  of  the  fee  simple  her  interest 
became  extinct,  yet  the  same  did  not  defeat  the  executory  devise 
to  R.,  but  that  after  the  marriage  of  I.,  and  not  before,  he  might 
enter,  (a) 

12.  In  the  case  of  Cotton  v.  Heath,  the  eldest  son  to  whom  Ante,  s.  7. 
the  term  was  devised  for  life,  made  a  feoffment  of  the  lands  ; 
whereupon  the  reversioner  in  fee  entered  for  the  forfeiture  ;  and 

it  was  decreed  that  the  feoffment  and  entry  for  the  forfeiture 
did  not  destroy  the  executory  bequest. 

13.  When  it  was  established  that  an  executory  bequest  of  a  Must  vest  within 

•'  the  period  al- 

term  for  years  could  not  be  barred,  it  became  necessary  to  apply  lowed, 
the  same  rule  to  this  kind  of  limitation,  as  to  executory  devises 
of  estates  of  inheritance;  namely,  that  it  should  vest  within  the 

(n)  A  distinction  was  formerly  admitted  between  a  devise  of  a  term  and  a  devise  of 
the  land,  which  is  now  exploded. — Note  to  former  edition. 
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compass  of  a  life  or  lives  in  bein'^,  and  twenty-one  years  and 

some  months  after. 
Cannot  be  li-  14.   Inconsequence  of  this  principle  it  has  been  long  settled, 

general  failure     ^'''^^   where  a    term  for    years    is  limited   over  after   a    general 
of  heirs  or  issue,  and  indefinite  failure  of  heirs  or  issue,  it   is  void  as  being  too 

remote, 
isurford  r.  Txc,        15.  A  lesscc  for  1000  years  devised  his  term  to  L. ;  and  if  he 

2  Freni    'MO 

died  without  issue,  then  to  B.  The  Court  held  that  the  devise 
over  was  void,  and  that  the  whole  estate  vested  in  L.  his  execu- 
tors and  administrators, 
l.ove  V.  AVynd-  16.  A  j)erson  devised  a  term  for  years  to  his  wife  for  life,  and 
1  Lev.  290.  '  after  her  decease,  to  Nicholas  his  son  for  his  life  ;  and  if  Nicholas 
his  son  should  die  without  issue  of  his  body  begotten,  then  he 
devised  it  over  to  Barnaby. 

The  whole  Court  was  unanimously  of  opinion  that  the  bequest 
to  Barnaby  was  void  ;  for  that  as  he  could  not  take  until  the 
death  of  Nicholas  without  issue,  it  was  the  same  in  effect  as  if  it 
had  been  to  Nicholas  and  the  heirs  of  his  body,  with  remainder 
to  Barnaby ;  which  would  have  been  clearly  bad  ;  because  after 
a  term  was  devised  to  one  and  the  heirs  of  his  body,  no  other 
limitation,  nor  any  appointment  of  it  by  way  of  executory  de- 
vise, could  be  made  ;  for  the  law  would  not  presume  any  term 
to  have  continuance  so  long  as  issue  of  the  body  might  continue; 
and  therefore  a  limitation  after  an  indefinite  failure  of  issue,  de- 
pended uj)on  too  remote  a  possibility. 

17.  In  cases  of  this  kind,  the  bequest  over  cannot  be  sup- 
ported as  a  remainder,  by  raising  an  estate  tail  in  the  first  taker; 
because  a  term  for  years  cannot  be  entailed  ;  nor  can  a  remain- 
der over  be  limited  of  a  term,  after  a  disposition  of  it  to  a  per- 

See  Biouncker    son  and  the  heirs  of  his  body,  because  such  a  disposition  gives 
D.  Bagot  1  Mer.  .  ,      ,       i  .  ,•    ,i        .  ^i     .  ,i  • 

271.  the  entne  and  absolute  property  or   the  term,  so  that  nothmg 

19  VeYvSr"  remains  to  be  given  over. 

Unless  such  18.  It  was  formerly  held,  that  though  the  failure  of  heirs  or 

fine"uo  d'e  pe-    ^'^^"^  was  confined  to  the  period  of  a  life  in  being,  yet  the  be- 

riod  allowed.       quest  over  was  void.     But  this  doctrine  was  departed  from  in 
Child  t>.  Bay  lie,     ^  i     ,,       ,  , 

infra.  the  Tcigu  of  King  Charles  II.,  and  it  was  held,  that  where  a 

term  of  years  was  limited  over,  upon  failure  of  heirs  or  issue,  if 
there  were  words  to  restrain  the  failure  of  such  heirs  or  issue 
within  the  compass  of  a  life  or  lives  in  being,  and  twenty-one 
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years  and  some  inontlis  after,  the  liinitalioii  would  be  good  ;  as 
being  within  the  rule,  established  by  the  courts,  for  preventing 
perpetuities. 

19.  Henry  Frederick  Earl  of  Arundel,  by  indentures  of  lease  ])ukeof  Nor- 
and  release,  dated  in  1647,  settled  the  barony  of  Graystock,  and   3  ^^.^  q^^  j. 
other  estates,  on  himself  for  life,  remainder  to  his  lady  for  life,   |^9^p„pg^.f ' 
remainder  to  trustees  for  a  term  of  200  years,  remainder  to  his  223. 
second  son  Henry  Howard   in  tail  male,   remainder  to  his  third 
son  CharJes  Howard  in  tail  male,  remainder  to  all  his  other  sons 
successively  in  tail  male,  remainder  over.     And  by  another  deed 
of  the  same  date,  the  Earl  of  Arundel  declared  the  trust  of  the 
term  of  200  years  to  be,  that  the  said  term  should  attend  the  in- 
heritance;  and   the  profits  of  the  said   barony,   &c.  should  be 
received  for  the  said  term  of  200  years  by  Henry  Howard  and 
the  heirs  male  of  his  body,  so  long  as  Thomas  Lord  Maltravers, 
the  eldest  son  of  the  said  Earl  of  Arundel,  or  any  issue  male  of 
his  body,  should  be  living;  but  in  case  Lord  Maltravers  should 
die  without  issue  male,  in  the  life  of  Henry  Howard,  not  leaving 
his  wife  ensieni  with   a  son,  or  in  case,  after  the  death  of  Lord 
Maltravers  without  issue  male,  the  honour  of  the  earldom  of 
Arundel  should  descend  to  Henry  Howard,  then  he  and  his  issues 
to  have   no  benefit  of  this  term  of  200  years,   but   it  was  to 
descend  to  the  other  brother,  Charles  Howard,  the  plaintiflP. 

The  Earl  of  Arundel  died  in  1652;  his  lady  died  in  1673  ; 
and  in  1675  Lord  Dorchester,  who  was  the  surviving  trustee  of 
the  term,  assigned  it  to  one  Marriot,  who  assigned  it  to  Henry 
Howard,  who  suffered  a  recovery  of  the  estate  to  the  use  of  him- 
self in  fee. 

In  the  year  1677,  Thomas  Lord  Maltravers,  the  elder  brother 
of  Henry,  who  became  Duke  of  Norfolk  by  the  death  of  his 
father,  died  without  issue,  whereby  the  dukedom  descended  to 
Henry ;  and  the  plaintiff  Charles  Howard's  bill  was,  to  have  ex- 
ecution of  the  trust  of  the  term,  to  him  and  the  heirs  male  of 
his  body. 

The  cause  was  argued  before  Lord  Chancellor  Nottingham, 
assisted  by  the  Chief  Justices  North  and  Pemberton,  and  Lord 
Ch.  Baron  Montague. 

The  two  Chief  Justices  and  the  Chief  Baron  agreed  that  the 
limitations  of  trusts  of  terms  for  years,  and  executory  devises 
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of  them,  ought  to  be  governed  by  the  same  rules.  That  no  li- 
mitation over  of"  a  term  for  years,  after  an  estate  to  a  person  and 
the  heirs  of  his  body,  had  ever  been  permitted  :  that  as  no  direct 
remainder  could  be  limited  over  in  such  a  case,  so  neither  could 
a  contingent  remainder  be  limited  over,  though  the  event  on 
which  it  was  limited  should  happen  ever  so  soon.  That  the  case 
of  Child  V.  Baylie  was  a  positive  authority  against  the  validity 
of  a  limitation  of  this  kind,  the  admission  of  which  would  be 
productive  of  perpetuities.  They  were  therefore  unanimously  of 
opinion  that  the  limitation  over  to  Charles  Howard  was  void. 
See  thejudg-  Lord  Nottingham  said,  the  great  objection  which  had  been 

ment  extracted  i         •  i    j 

from  Lord  is'.'s  made  to  the  validity  of  this  limitation  was,  that  it  tended  to  a 
ton  454.^^^"^'  perpetuity.  A  perpetuity  was  the  settlement  of  an  estate  or  in- 
terest in  tail,  with  such  remainders  expectant  on  it  as  were  not  in 
the  power  of  the  tenant  in  tail  to  dock,  by  any  means  whatso- 
ever, but  must  continue  as  perpetual  clogs  on  the  estate.  But 
future  interests,  springing  trusts,  or  trusts  executory,  and  re- 
mainders which  were  to  arise  upon  contingencies,  were  quite 
out  of  the  rules  and  reason  of  perpetuities,  if  they  were  limited 
on  events  which  must  soon  happen. 

No  principle  of  law  had  been  laid  down  oftener  than  this,  that 
there  could  be  no  remainder  of  a  freehold  estate  limited  after  a 
fee  simple;  yet  the  nature  of  things,  and  the  commerce  between 
man  and  man,  had  induced  the  Judges  to  relax  this  rule,  and 
allow  of  executory  fees  in  devises,  and  conveyances  to  uses. 
But  it  was  said  that  a  lease  for  years,  which  was  but  a  chattel, 
would  not  bear  a  contingent  limitation,  on  account  of  its  mean- 
ness. As  to  this  point,  the  difference  between  a  chattel  and  an 
inheritance  was  a  difference  only  in  words,  and  not  in  reason; 
for  the  owner  of  a  lease  had  as  absolute  a  power  over  it,  as  a  per- 
son who  was  seised  in  fee  had  over  the  inheritance.  If  a  spring- 
ing trust  of  a  term  was  not  allowed,  as  well  as  a  springing  use 
of  an  inheritance,  men  possessed  of  terms  for  years  would  not  be 
capable  of  making  that  provision  for  their  families  which  the 
laws  of  every  country  ought  to  support. 

Suppose  a  man  possessed  of  no  other  property  than  a  long 
term  for  years,  should,  on  the  marriage  of  his  son,  assign  the 
term  to  trustees,  in  trust  for  himself  and  his  executors,  till  the 
marriage  took  effect ;  and  from  the  solemnization  of  the  marriage 
to  the  son  for  life,  remainder  to  his  wife  for  life,  &,c. ;  this  would 
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not  be  a  void  limitation  in  a  marriage  settlement.  And  if  this 
springing  trust,  to  arise  on  the  contingency  of  a  marriage  was 
good,  why  should  not  the  springing  trust  in  the  present  case  be 
equally  good.  If  the  estate  had  been  limited  to  Henry  Howard 
and  the  heirs  male  of  his  body,  until  the  death  of  Thomas  Lord 
Maltravers  witliout  issue  generally,  and  then  to  Charles,  the 
limitation  would  certainly  have  been  void  ;  but  the  addition  of 
the  words—"  If  Thomas  Lord  INIaltravers  die  without  issue  in 
the  lifetime  of  Henry,"  entirely  altered  the  case  ;  as  the  event  on 
which  the  term  was  limited  over  was  thereby  circumscribed  to 
the  period  of  a  life  then  in  being  ;  and  as  a  chattel  interest 
would  bear  a  remainder  over,  where  there  was  no  danger  of  a  per- 
petuity, it  must  of  course  bear  a  remainder  over  upon  a  contin- 
gency which  must  inevitably  happen  during  the  existence  of  a 
life  in  being. 

The  principal  authority  against  the  plaintiff  was  the  case  of  Cro.  J.  459. 
Child  V.  Baylie.  That  case  was  variously  reported  ;  the  true 
state  was  this : — A  term  of  seventy-six  years  was  devised  by  a 
person  to  his  wife  for  life,  then  to  his  son  William  and  his  assigns 
for  all  the  rest  of  the  term;  provided  that  if  Wilham  died  with- 
out issue  then  living,  the  term  should  go  over  to  Thomas  ;  which 
he  agreed  was  the  same  as  the  then  present  case.  The  remainder 
to  Thomas  was  held  to  be  void  in  its  creation  ;  but  the  resolution 
in  that  case  went  upon  several  reasons  which  were  not  to  be 
found  in  this  case ;  and  besides,  that  case  had  been  contradicted 
since. 

In  a  subsequent  case  the  trust  of  a  long  term  was  limited  to  Woodr.Saun- 

ders,  Pollexf. 

the  father  for  sixty  years,  if  he  should  so  long  live,  then  to  the  35. 
mother  in  the  same  manner,  then  to  John  the  son,  and  his  exe- 
cutors, if  he  survived  his  father  and  mother  ;  and  if  he  died  in 
their  lifetime,  having  issue,  then  to  his  issue  ;  but  if  he  died  in 
the  lifetime  of  his  father  and  mother  without  issue  then  remain- 
der over  to  his  brother.  John  died  without  issue,  in  the  lifetime 
of  his  father  and  mother ;  and  the  question  was,  whether  the 
limitation  over  to  the  brother  was  good. 

It  was  resolved  by  Lord  Keeper  Bridgeman,  assisted  by  Twis- 
den  and  Rainsford,  Justices,  that  the  limitation  over  to  the 
brother  was  good  ;  as  the  contingency  on  which  it  was  to  take 
place  must  happen  during  the  existence  of  two  lives  then  in 
being.     Thus  it  appeared  that  Sir  Orlando   Bridgeman,  who 
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drew  the  deeds  in  this  case,  continued  of  tlie  same  opinion  that 
he  was  of  when  a  conveyancer. 

It  was  decreed  that  the  hmitation  over  to  Charles  Howard  was 
good. 

Upon  a  bill  of  review,  this  decree  was  reversed  by  Lord  Keeper 

North;  but  an  a])peal  being  brought  in  the  House  of  Lords,  the 

19  June  1685.    decree  of  reversal  was  reversed,  and  Lord  Nottingham's  decree 

p.  49.  finally  established. 

Lamb i). Archer,       20.  Upon  a  Special  verdict  tlie  case  was  thus:  A.  devised  a 

Comb.  208.  r  ■  •     ,      i 

[1  Salk. 'i-ir).]  long  term  for  years  to  his  son  B.  and  the  heirs  male  of  his  body, 
and  if  he  died  without  issue,  living  his  mother,  then  that  it  should 
go  over  to  his  son  C.  The  contingency  happened  :  and  it  was 
resolved  that  the  devise  over  to  C.  was  good,  upon  the  reason 
and  authority  of  the  Duke  of  Norfolk's  case. 

Cartli.  266.  In  another  report  of  this  case  it  is  said  the  Court,  without  any 

difficulty,  held  it  a  good  limitation,  by  way  of  executory  devise, 
to  C. ;  and  tiiat  it  did  not  tend  to  a  perpetuity,  as  was  sug- 
gested ;  and  denied  the  case  of  Child  v.  Baylie,  but  said  that 
the  established  law  in  cases  of  this  nature  was  according  to  the 
resolution  in  the  Duke  of  Norfolk's  case. 

Fletcher's  case,       21.  A  person  devised  a  term  for  years  to  his  wife  for  life,  and 
1  Ab.  Kq.  193.    ^j^^gj.  j^g^  jg^^i^  ^^  ^  ^   ^^^.  ^^^^.  j.p^^  ^^j  ^^^^^  j^^^  ^^^^j^  ^^  r^   p 

and  his  children,  and  then  devised  in  these  words  : — "  And  if  it 
sliall  happen  that  the  said  T.  F,  do  die  before  the  expiration  of 
the  said  term,  not  having  issue  of  his  body  then  living,"  then  to 
go  over  to  the  plaintiffs,  for  the  residue  of  the  term. 

This  bequest  was  held  good,  the  failure  of  issue  being  confined 
to  thehfeofT.  F. 
Long?).  Black-        22.  In  a  case  sent  from  the  Court  of  Chancery  for  the  opinion 
j(jo_  *    of  the  Court  of  K.  B.  it  was  stated,  that  George  Blackall  being- 

possessed  of  a  term  for  years,  devised  it,  after  the  death  of  his 
wife,  to  the  child  with  which  the  testator's  wife  was  then  eiisienl; 
in  case  it  should  be  a  son,  during  his  life;  and  after  his  decease, 
then  to  such  issue  male,  or  the  descendants  of  such  issue  male  of 
such  child,  as  at  the  time  of  his  death  should  be  his  heir  at  law  : 
and  in  case  that  at  the  time  of  the  death  of  such  child  there 
should  be  no  such  issue  male,  nor  any  descendants  of  such  issue 
male,  then  living,  or  in  case  such  child  should  not  be  a  son, 
then  he  bequeathed  the  same  to  Philipj)a  Long,  her  exe- 
cutors, &c. 
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The  wife  of  the  testator  was  ensient  at  the  time  of  makinc;  the 
will,  and  when  the  testator  died  ;  and  had  a  son,  who  died  with- 
out issue. 

The  question  directed  by  the  Chancellor  was,  whether  the  limi- 
tation to  Philippa  Long  was  good. 

Lord  Kenyon  said,  the  rules  respecting  executory  devises  had 
conformed  to  the  rules  laid  down  in  the  construction  of  legal 
limitations;  and  the  Courts  had  said,  that  the  estate  should  not 
be  unalienable  by  executory  devises,  for  a  longer  time  than  was 
allowed  by  tlie  limitations  of  a  common  law  conveyance.  In 
marriage  settlements  the  estate  might  be  limited  to  the  first  and 
other  sons  of  the  marriage  in  tail ;  and  until  the  person  to  whom 
the  first  remainder  was  limited  was  of  age,  the  estate  was  un- 
alienable. In  conformity  to  that  rule,  courts  of  law  have  said, — 
So  far  we  will  allow  executory  devises  to  be  good.  To  sup- 
port this  decision  he  could  refer  to  many  others ;  but  it  was 
sufficient  to  mention  the  Duke  of  Norfolk's  case,  in  which  all 
the  learning  on  this  head  was  gone  into ;  and  from  that  time 
every  Judge  had  acquiesced  in  that  decision.  It  was  an  esta- 
blished rule  that  an  executory  devise  was  good,  if  it  must  neces- 
sarily happen  within  a  life  or  lives  in  being,  and  twenty-one 
years  and  the  fraction  of  another  year,  allowing  for  the  time  of 
gestation. 

Mr.  J.  Lawrence  said,  the  devise  over  in  this  case  must  take 
effect,  if  at  all,  after  a  life  which  must  be  in  being  within  nine 
months  after  the  devisor's  death. 

The  Judges  certified  that  the  limitation  to  Philippa  Long  was 
good. 

23.  It  is  observable,  that  this  case  began  with  a  devise  to  a 
posthumous  child  for  life,  with  a  limitation  over,  upon  failure  of 
issue  of  his  body  at  his  death;  which  of  course  would  include  an 
heir  male  then  in  ventre  sa  mere:  for  as  the  devise  besran  with  an 
allowance  for  the  birth  of  a  posthumous  child,  and  also  mioht 
conclude  with  it,  the  time  might  be  claimed  twice  over  ;  and  so 
the  time  allowed  for  the  birth  of  a  posthumous  child,  after  lives 
in  being,  and  twenty-one  years,  might  be  enlarged  to  two  periods 
of  gestation.  But  this  determination  has  been  confirmed  after  Thellusscn  v. 
great  deliberation  in  a  subsequent  case,  which  will  be  stated  infra,  c.  26. 
hereafter. 
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Tiie  words  24.  Ill  the  case  of  executory  bequests  of  terms  for  years,  the 

"dying  without  ,.,•,,         i     ".  i      r 

issue,"  some-  Couit  01  Cliancciy  has  very  much  inchned  to  hiy  hold  ol  any 
t[)"thede^ail!'of  a  words  iu  a  Will  to  restrain  the  generality  of  the  words,  dj/ing 
person  in  esse,     xcithout  Issue,  and  to  confiue  them  to  a  dyin<r  without  issue  living 

Barlow  V.  Sal-  .  .  . 

ter,  17  Ves.479.  at  the  time  of  the  person's  decease,  in  order  to  support  the  in- 
1  Mer.^izo.     ^'  tention  of  the  testator  ;  for  by  this  construction  the  devise  over 

becomes  valid,  being  confined  to  the  period  of  a  life  in  being. 
Target ii.Gaunt,  25.  One  possessed  of  a  term  for  years,  bequeathed  it  by  his 
'"^'  ■  will  to  his  son  Henry  for  life,  and  no  longer ;  and  after  his  de- 
cease, to  such  of  the  issue  of  the  said  Henry,  as  Henry  by  his 
will  should  appoint;  and  in  case  Henry  should  die  without 
issue,  the  testator  devised  the  same  to  his  brother  Albinus  for 
the  residue  of  the  term,  and  died. 

Henry  died  without  issue  living  at  his  death  ;  whereupon  the 
question  was,  whether  the  term  should  go  to  the  executors  of 
the  first  testator,  or  to  the  executors  of  Henry  or  to  Albinus. 

It  was  objected,  that  the  devise  over  of  a  term,  upon  a  dying 
without  issue,  was  void  ;  being  too  remote  an  expectancy,  and 
tending  to  a  jierpetuity. 

Lord    Chancellor    Parker   held,    that    the   expression,    dying 
without  issue,  had  two  senses  ;  first,  a   vulgar  sense,  and  that 
was,  dying  without  leaving  issue  at  the  time  of  his  death ;  se- 
condly, a  legal  sense,  and  that  was,  whenever  there  was  a  failure 
of  issue.     And  if  this  will  was  taken  in  a  vulgar  sense  ;  viz.  if 
Henry  died  without  leaving  issue  at  the  time  of  his  death,  then 
the  devise  over  to  Albinus  was  good.     Now  this  seemed  to  be 
fSlieppard  v.       the  meaning  of  the  testator  in  this  case  :  for  it  must  be  intended 
Arnb"l'''>"'       ^"^^^'  ''''*'^^  ^^  ^'^  should,  or  at  least  might,  appoint  the  term  to; 
Kirkpatrick  D.     which   must  be  intended  issue  then  living; :  and  this  construc- 

Kirkpatrick,  .  .  ^         . 

13  Yes.  476.]  tion  should  be  the  more  favoured,  in  regard  it  supported  the 
will ;  whereas  the  other  destroyed  it. 

Therefore  the  Court  held  that  the  devise  over  of  the  term  to 
Albinus  was  good  ;  and  observed  that  there  was  a  great  diver- 
sity betwixt  a  devise  of  a  freehold  estate  to  A.  for  life,  and  if  A. 
dies  without  issue,  then  to  B.,  and  a  devise  of  a  term  in  the  same 

Ante,  c.  12.  words.  For  in  the  former  case,  this  might  give  A.  an  estate 
tail:  because  the  words,  if  A.  die  without  issue,  in  case  of  an  in- 
heritance, are  inserted  in  favour  of  the  issue,  and  to  let  in  the 
issue  after  the  death  of  the  father.  But  in  the  case  of  a  term, 
these  words  could  not  have  such  effect,  for  the  father  takes  the 
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whole,  which  on  his  death  will  not  go  to  his  issue,  but  will  be- 
lono-  to  his  executors. 

26.  A  term   for  years  was  devised  to  William  and  Walter  Forth  v.  Chap- 
Gore;  and  if  either  of  his  nephews  William  or  Walter  should  6^3/ 
depart  this  life,  and  leave   no  issue  of  their  respective  bodies,  ^gr^l^j^p^'fjon^' 
then  he  gave  the  said  leasehold  premises  to  the  daughter  of  his 
brother. 

Sir  Joseph  Jekyll  was  of  opinion  that  the  devise  over  was 
void  ;  and  said,  that  had  the  words  been,  if  A.  or  B.  should  die 
without  issue,  remainder  over,  this  plainly  would  have  been  void, 
and  exactly  the  case  of  Love  v.  Wyndham.  Ante,  g.  16. 

On  an  appeal  to  Lord  Chancellor  Parker  the  decree  was  re- 
versed ;  and  his  lordship  said,  if  a  term  was  devised  to  A.,  and  if 
A.  die  without  leaving  issue,  remainder  over; — 'in  the  vulgar 
and  natural  sense  this  must  be  intended,  if  A.  died  without 
leaving  issue  at  his  death  ;  and  then  the  devise  over  was  good. 
That  the  word  die  being  the  last  antecedent,  the  words,  without 
leaving  issue,  must  refer  to  that.  Besides,  the  testator,  who  was 
inops  consilii,  would,  under  such  circumstances,  be  supposed 
to  speak  in  the  vulgar,  common,  and  natural,  not  in  the  legal 
sense. 

He  likewise  took  notice  that  in  a  formedon  in  remainder, 
where  a  tenant  in  tail  left  issue,  which  issue  afterwards  died 
without  issue,  whereupon  such  writ  was  brought,  the  formedon 
would  say  that  the  tenant  in  tail  died,  leaving  issue  J.  S.,  which 
J.  S.  died  afterwards  without  issue ;  and  so  the  first  donee  in  tail 
died  without  issue.  Thus  the  pleading  says  that  the  donee  in 
tail  died  leaving  issue  at  his  death,  consequently  the  words, 
leaving  issue,  refer  to  the  time  of  the  death  of  the  tenant  in  tail  ; 
and  if  the  words  of  a  will  could  bear  two  senses,  one  whereof 
was  more  common  and  natural  than  the  other,  it  was  hard  to 
say  the  Court  should  take  the  will  in  the  most  uncommon 
meaning,  to  destroy  it. 

He  said  the  reason  why  a  devise  of  a  freehold  to  one  for  life, 
and  if  he  died  without  issue,  then  to  another,  was  determined  to 
be  an  estate  tail,  was  in  favour  of  the  issue,  that  sucli  might 
have  it,  and  the  intent  take  place.  But  that  there  was  the 
plainest  difference  between  a  devise  of  a  freehold,  and  a  devise 
of  a  term  for  years.  For  in  a  devise  of  the  latter  to  one, 
and  if  he  died  without  issue,  then  to  another,  the  words,  "  if  he 
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Taylor  r.  died  U'ithout  issuc,"  could  not  be  supposed  to  have  been  in- 

202.   '  '  serted  in  favour  of  such  issue,  since  they  could  not  by  any  con- 

struction have  it. 
Atkinson  v.  27.  E.  Baxter  being  possessed  of  a  term  for  forty  years,  de- 

?p*^Wms°258.  "*'^S6d  it  to  trustees,  in  trust  for  the  testator's  wife  for  life,  and 
after  her  death  to  the  use  of  such  children  as  the  testator 
should  leave  at  the  time  of  his  death  ,•  and  in  case  all  his  said 
children  should  die  without  leaving  any  issue,  then  to  the  use 
of  J.  II. 

Lord  Talbot  said,  where  words  were  capable  of  a  twofold  con- 
struction, even  in  the  case  of  a  deed,  and  much  more  in  that  of  a 
will,  it  was  just  and  reasonable  that  such  construction  should  be 
received  as  tended  to  make  it  good.  And  in  this  case  the  devise 
of  the  term  to  the  testator's  children,  and  if  they  should  die 
without  issue,  then  to  J.  H.,  might  easily  and  naturally  be 
understood  to  signify,  if  they  died  without  leaving  any  issue  at 
the  time  of  their  death  ;  nay,  much  more  naturally  than  in  the 
other  case,  viz.  if  there  should  be  a  failure  of  issue  of  them  a 
Ante, ss. 25, 26.  hundred  years  after.  He  cited  the  cases  of  Target  v.  Gaunt, 
and  Forth  v.  Chapman,  and  decreed  in  favour  of  the  devise  over, 
namely,  that  the  words,  "if  the  first  devisee  died  without  leaving 
any  issue,"  must  be  understood  to  mean  without  leaving  issue 
at  his  death. 
Att.-Gen.  v.  28.  A  pcrson  being  possessed  of  a  term  for  years,  bequeathed 

?C^'55^3^'^°'  ^^^^^  ^^^  brother  William  Tristram  should  have  the  use  thereof, 
for  so  many  years  of  the  term  as  should  expire  in  his  lifetime  ; 
and  after  his  decease,  his  will  was,  that  his  executors  should 
permit  all  and  every  the  child  and  children  of  the  said  William 
Tristram,  their  executors,  &g.  respectively,  to  hold  and  enjoy  the 
same  for  his  and  their  proper  use,  during  the  remainder  of  said 
term,  in  such  manner  as  the  said  W.  Tristram  should  by  his  will 
or  deed  in  writing,  8cc.  direct:  and  for  want  of  such  appoint- 
ment, then  equally  share  and  share  alike,  without  any  benefit  of 
survivorship.  But  if  it  should  happen  that  the  said  W.  Tristram 
should  die  without  issue  in  the  lifetime  of  John  and  Tristram 
Tolcher,  or  either  of  them,  then  his  will  was,  that  the  said  John 
and  Tristram  Tolcher,  if  they  both  survived  the  said  W.Tristram, 
dyino-  without  issue  as  aforesaid,  should  equally  have  the  benefit 
and  advantage  thereof.     It  was  held  by  Sir  L.  Kenyon,  M.  R. 
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that  the  bequest  over  was  void  ;  but  Lord  Thurlovv  reversed  the 
decree. 

29.  A  person  possessed  of  a  term  for  years,  bequeathed  it  to  Goodtiile  v. 
his  grandson  T.  B.  Peake,  son  of  D.  and  S.  Peake,  and  the  heirs  ji.'v^o.' 
lawful  of  him  for  ever;  but  in  case  he  should  happen  to  die,  and  {e'^'a^ i{^" ^^43^*1 
leave  no  lawful  heir,  then  and  in  that  case  he  gave  it,  after  the 

death  of  the  said  T.  B.  Peake,  to  the  next  eldest  son  or  heir  of 
the  said  D.  and  S.  Peake.  T.  B.  Peake  took  possession  of  the 
term  in  question,  under  the  will,  and  died  without  issue. 

Lord  Kenyon  said,  that  on  conference  with  the  rest  of  the 
Court,  they  were  clearly  of  opinion,  that  the  limitation  over  was 
good.  This  was  a  chattel  interest,  limited  to  T.  B.  Peake,  and 
the  heirs  lawful  of  him  for  ever :  but  in  case  he  should  happen 
to  die  and  leave  no  lawful  heir,  then  over.  Now  it  was  ap- 
parent on  the  will,  that  the  testator,  by  lawful  heirs,  meant  heirs 
of  the  body ;  and  that  leaving  no  lawful  heir,  must  be  confined 
to  leaving  no  issue  at  the  time  of  his  death. 

30.  The  following  case  was  sent  by  the  Master  of  the  Kolls  Wilkinson  v. 
for  the  opinion  of  the  Court  of  K.  B.  R.ts'J  ^''™ 

A  person  bequeathed  a  leasehold  estate  to  his  wife  Mary 
Parker,  during  the  term  of  her  natural  life,  and  after  her  decease 
to  go  to  his  son  S.  Parker,  and  to  the  heirs  of  his  body  lawfully 
begotten,  and  their  heirs  and  assigns  for  ever;  but  in  default  of 
such  issue,  then,  after  his  decease,  to  go  to  his  (the  testator's) 
grandson  T.  Wilkinson,  his  heirs  and  assigns  for  ever.  S.  Par- 
ker entered  on  the  estate  upon  the  death  of  the  testator,  Mary 
Parker  being  then  dead,  and  died  without  ever  having  had  any 
issue.  The  question  was,  whether  T.  Wilkinson  took  any  thing 
under  the  will  ? 

Lord  Kenyon. — "  We  will  send  our  certificate  in  this  case. 
But  I  will  now  state  the  short  ground  on  wliicli  ray  opinion  is 
founded.  The  only  question  is,  whether  on  the  fair  construction 
of  the  words  of  this  will  the  testator  meant  that  the  limitation 
over  to  T.  Wilkinson  the  plaintiff  should  take  effect  after  an  in- 
definite failure  of  issue  in  S.  Parker,  or  on  a  failure  of  issue  living 
at  the  time  of  the  death  of  S.  Parker;  for  as  soon  as  that  inten- 
tion is  discovered,  there  is  an  end  of  the  case.  If  personal  pro- 
perty be  so  limited,  that  if  it  were  an  estate  of  inheritance,  it 
would  give  an  estate  tail,  the  absolute  interest  vests  in  the  first 
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Forrest,  245. 


No  distinction 
between  an  ex- 
press estate  tail, 
and  one  by  im- 
plication. 
Ex.  Dev.477. 
ed.  8. 

1  P.  Wnis.433. 
3  —  -268. 


JV^/e  XXXVIII.  Devise.  C7/.  XIX.  .v.  30— 31. 
taker;  but  if  tlie  limitation  be  with  a  double  aspect  to  A.  and 
to  the  issue  of  his  body,  if  there  be  any  such  issue  living  at  his 
death,  if  not  then  over,  it  is  a  oood  limitation.  It  was  so  settled 
in  Sabbarton  v.  Sabbarton,  and  a  variety  of  other  cases,  some  of 
which  are  not  in  print.  Here  the  words  of  the  will  are,  *  to  S. 
Parker  and  the  heirs  of  his  body,  and  to  their  heirs  and  assigns 
for  ever.'  If  those  words  stood  uncontrolled  by  any  thing  sub- 
sequent in  the  will,  ihe  absolute  interest  would  have  vested  in 
him ;  but  other  words  are  added,  '  but  in  default  of  such  issue, 
then,  aj'ler  Iris  decease,  to  go  to  the  testator's  grandson.'  There 
is  a  case  in  the  books  to  show,  that  then  and  when  are  adverbs  of 
time.  Then  at  what  time  was  the  estate  to  go  over  to  the  testa- 
tor's grandson?  at  the  death  of  S.  Parker,  if  he  left  no  issue. 
There  is  nothing  in  the  will  to  show  that  the  testator  intended 
that  the  limitation  over  should  not  take  effect  until  future  gene- 
rations ;  but  on  the  contrary,  there  is  sufficient  to  show  that  he 
intended  that  the  estate  should,  in  one  event,  vest  in  the  grand- 
son at  the  time  of  S.  Parker's  death,  and  that  is  within  the  time 
which  the  law  allows  in  the  case  of  executory  devises. 

"  The  rule  respecting  executory  devises  is  extremely  well  set- 
tled; and  a  limitation  by  way  of  executory  devise  is  good,  if  it 
may  take  place  after  a  life  or  lives  in  being,  and  within  twenty- 
one  years  and  a  fraction  of  another  year  afterwards.  As  I  before 
observed,  this  is  a  question  of  intention  ;  and  I  am  clearly  of 
opinion,  that  the  testator's  intention  was,  that  if  S.  Parker  did 
not  leave  any  issue  at  his  death,  the  subsequent  limitations 
should  take  effect." 

The  Court  certified  that  T.  Wilkinson  was  entitled,  under  the 
will  of  E.  Parker,  to  the  absolute  and  entire  interest  in  the  lease- 
hold premises,  (a) 

31.  Mr.  Fearne  says,  a  diversity  has  in  some  cases  been  con- 
tended for  between  a  limitation  of  a  term,  by  such  words  as,  in 
the  case  of  a  real  estate,  would  give  an  express  estate  tail,  and  a 
limitation  of  the  same  by  such  words  as,  in  the  case  of  a  real  es- 
tate, would  give  only  an  estate  tail  by  implication  ;  upon  this 

(a)  [See  also  Trotter  v.  Oswald,  1  Cox.  317.  llackstraw  v.  Vile,  1  Sim.&  Stu.  604. 
Doe  V.  Frost,  3  B.  &  Aid.  541.  But  the  words  "  without  having,"  have  been  held  not 
synonimous  with  the  words  "without  leaving,"  but  in  sonae  cases  have  been  construed 
"without  having  had."  Bell  v.  Phyn,  7  Ves.  454,  458.  Weakley  v.  Rugg,  7  I'.'R.  322. 
Stone  V.  Maule,  2  Sim,  4P0.] 
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piinciijle,  that  where  tlie  words  of  a  will,  if  used  with  regard  to 
an  inheritance,  would  give  an  express  estate  tail,  there  the  same 
words,  applied  to  a  term,  would  pass  the  whole  interest  in  the 
term.  But  that  where  the  words  of  the  will,  if  applied  to  the 
freehold,  would  give  an  estate  tail  by  implication  only,  there  they 
would  not  enure  to  give  the  whole  interest  in  that  term  ;  and 
consequently,  that  where  a  term  was  limited  to  one,  and  if  he 
died  without  issue,  remainder  over,  this  limitation  would  not 
vest  the  whole  term  in  him,  as  a  limitation  to  the  heirs  of  his 
body,  or  to  his  issue,  would  do;  but  were  always  to  be  under- 
stood restrictively,  and  to  relate  only  to  his  dying  without  issue 
living  at  his  death  ;  and  therefore  gave  him  the  term  only  during 
his  life. 

32.  The  ground  of  the  distinction  is  this  :  in  respect  to  an  in- 
heritance, the  words  "dying  without  issue,"  are  taken  to  mean  an 
indefinite  failure  of  issue   in  order  to  create  an   estate   tail   in 

favour  of  the  issue  who  are  capable  of  taking  an  inheritance;  lP.Wms.667. 
but  with  respect  to  a  term,  such  a  construction  cannot  beneiit 
the  issue,  because  a  term  cannot  descend  to  them.  In  some  in- 
stances the  Court  seems  to  have  countenanced  a  distinction  of 
this  sort;  but  in  all  those  cases  there  were  some  circumstances 
in  the  will,  which  the  Court  observed,  confined  the  generality  of 
the  expression,  "  dying  without  issue,"  to  dying  without  issue 
then  living.  But  it  has  been  frequently  determined,  that  the 
limitation  of  a  term  over,  after  a  dying  without  issue,  even  in 
such  cases  where  the  limitation  could  only  have  given  an  estate 
tail  by  implication  in  a  real  estate,  is  to  be  taken  in  the  legal  ex-  Vide  Fearne. 

•/I  '  .         .       Lx.  Dcv.  478. 

tent  of  the  expression,  and  therefore  the  limitation  over  beuig  m  ed.  8. 
that  sense  too  remote,  is  utterly  void. 

33.  It  is  the  same  thing,  whether  a  devise  of  a  term  be  to  one  ^o-:  between  a 

o  _  _  deviso  fof  life 

for  life  expressly,  and  if  he  die  without  issue,  remainder  over ;  and  an  inde- 

,„.,  1-/.1         T  -1         ,•  •!        finite  devise. 

or  to  one  nidefinitely,  and  if  he  die  without  issue,  remainder  [Peam.  E.D. 

485.1 

over.  -■ 

34.  Thus,  in  the  case  of  Love  v.  Wyndham,  the  devise  was  to  ^"'^'  ^'  ^^• 
one  for  life  expressly,  and  if  he  died  without  issue,  remainder 

over  ;  and  yet  the  remainder  was  held  void. 

35.  W.  Clare  beino-  possessed  of  a  long  term,  devised  it  to  Clare  v.  Clare, 

^  Forrest  21. 

trustees,  in  trust  for  his  son  Thomas  Clare,  for  so  many  years  of 
the  term  as  he  should  live  ;  and  after  his  death,  in  trust  for  the 
issue  male  of  his  son  Thomas,  lawfully  begotten,  for  so  many 
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vide  Fearne, 
Ex.  Dev.  487. 

An  executory 
devise  for  lite, 
after  a  general 
failure  of  issue, 
is  ffood. 


Oates  I'.  Chal- 
foiit,rollex.38. 


3  Atk.  449. 
Doe  v.  Lyde, 
1  Term.  11. 593 
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years  of  the  said  unexpired  term  as  such  issue  male  should  live ; 
and  when  tlie  issue  male  of  his  said  son  Thomas  should  happen 
to  be  extinct,  then  in  trust  for  his   second   son,  in  the  same 
manner. 

The  question  was,  whether  the  limitation  over  to  the  second 
son,  after  failure  of  issue  male  of  Thomas,  was  not  void.  Lord 
Talbot  held,  that  the  subsequent  limitation  to  the  issue  of  Tho- 
mas did  not  enlarge  the  express  estate  for  life  given  to  him  ;  but 
he  also  held,  that  the  remainder  over  upon  the  extinction  of 
issue  male  of  Thomas,  which  was  equivalent  to  a  dying  with- 
out issue,  when  taken  as  an  indefinite  failure  of  issue,  was 
void,  (a) 

36.  An  executory  devise  of  a  term  for  years  for  life  to  a  person 
in  esse,  to  take  place  upon  a  dying  without  issue  of  another,  may 
be  good,  because  the  future  limitation  being  only  for  the  life  of  a 
person  then  existing,  must  necessarily  take  place  during  that 
life,  or  not  at  all ;  and  therefore  the  failure  of  issue  is,  in  that 
case,  confined  to  the  compass  of  a  life  in  being. 

37.  W.  Wilson  being  possessed  of  a  term  for  years,  assigned 
the  same  to  trustees,  in  trust  that  he  should  receive  the  profits 
during  his  hfe ;  and  after  his  death  for  Mary  his  wife,  during 
her  life ;  and  after  her  death,  that  John  Oates  should  receive  a 
moiety  of  the  profits  during  his  life  ;  and  after  his  decease,  his 
child  or  children  during  his,  her,  and  their  lives;  and  for  want 
of  such  issue,  or  after  the  decease  of  the  child  or  children  of 
Edward  Oates,  to  permit  Sarah  Chalfont  to  receive  the  profits 
during  her  life. 

The  question  was,  whether  the  limitation  to  Sarah  Chalfont 
was  good ;  and  the  Lord  Keeper  Finch  declared,  that  the  trust 
being  expressly  limited  for  life,  the  same  did  not  tend  to  a  per- 
petuity, and  therefore  was  good. 

(o)  [The  authority  of  this  case  it  should  seem  is  overruled  as|to  the  first  point,  viz : 
that  the  bequest  did  not  give  a  quasi  implied  entail  to  Thomas  Clare  :  it  is  questioned 
in  Knight  v.  Ellis,  2  Bro.  C.  C.  577.  See  also  the  authorities  cited  in  the  note  Forr.  26. 
Ed.  1792.  In  Phipps  v.  Lord  Mulgrave,  Lord  Loughborough,  C.  observed,  "I  have 
taken  it  to  be  most  perfectly  understood  that  Clare  v,  Clare  was  destroyed  by  Sabbarton 
V.  Sabbarton."  Forr.  245.  see  Britton  v.  Twining,  3  Mer.  176,  183.  In  Andree  v. 
Ward,  1  Russ.  260.  lb.  262.  the  reader  will  find  an  instance  where  the  life  estate  was 
not  extended  by  implication  to  a  quasi  entail.  On  the  construction  of  limitations  of 
chattels  real,  and  personal  estate  ia  wills  —  see  Koper's  Legacies,  2  vol.  445,  479. 
Ed.  1838.] 
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CHAP.  XX. 


Other  Matters  relating  to  Executory  Devises. 


Skct.  1.  Where  one  Limitation  is  ex- 
ecutory, all  the  others  are 
so  likewise. 
5.  A  preceding  executory  Limi- 
tation may  be  uncertain 
when  a  subsequent  one  may 
be  certain. 

11.  A  preceding  executory  Limi- 
tation is  not  a  condition 
precedent. 

17.  Limitations  over  after  an 
executory  Devise  of  the 
whole  Interest,  sometimes 
good. 

22.  Distinction  between  Cases 
where  a  subsequent  Limi- 
tation may  become  good  or 
not. 

24.  A  Limitation  which  was  ori- 
ginally a  Contingent  Re- 
mainder, may  take  Effect 
as  an  Executory  Devise. 


Sect.  30.  Distinction  between  Execu- 
tory Devises  per  verba  de 
prccsenti  and  per  verba  de 
future. 

35.  The  Freehold  descends  in  the 
mean  Time. 

38.  And  also  the  intermediate 
Profits. 

41.  Which  will  pass  by  a  Devise 
of  the  Residue. 

44,  Executory  Interests  are  de- 
visable. 

48.  And  also  assignable. 

51.  Might    before    stat.    3^4 

Will.  4.  be  passed  by  Fine 
or  Recovery,  and  may  be 
released. 

52.  Descendible  and  transmissible 

to  Heirs  and  Executors. 

55.  Chancery  will  restrain  Waste. 

57.  Ti-usts  of  accumulation  con- 
fined to  the  same  Period  as 
Executory  Devises. 


Section  I. 
It  is  laid  down  by  Mr.  Fearne,  that  where  one  limitation  of  a  Where  one  11- 

,      .       .  ,  ,  11        1  ^    T      -i    .■  J.    mitation  is  ex- 

devise  is  taken  to  be  executory,  all  subsequent  Imntations  must  ecutory  all  the 

likewise  be  so  taken.     Thus  Serjeant  Pemberton  says,  the  seve-  f/j.^'g^^J^jg'^'^  ^ 

ral  limitations  of  a  devise  of  one  and  the  same  thing  shall  never  Carth.  R.  309, 

310 
be  made  to  operate  several  ways,  viz.  some  by  way  of  executory 

devise,  and  others  by  way  of  remainder.     The  Court  seemed  to 

admit  the  distinction  ;  but  it  may  be  proper  to  consider  upon 

what  reasons  it  is  grounded. 
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i<ieui.  2.  With  respect  to  tlie  devise  of  a  term,  it  is  clear  that  if  there 

be  twenty  hmitations  of  it  after  a  devise  to  one  for  hfe,  &c.,  every 
one  of  the  twenty,  will  be  equally  as  executory  as  the  first  of 
them  ;  because  all  are  equally  limitations  of  a  term,  after  a  dis- 
position thereof  for  life ;  which  cannot  hold  otherwise  than  by 
way  of  executory  devise.  Therefore  the  question  can  only  arise 
in  reoard  to  the  devise  of  a  freehold  ;  and  then  we  are  to  consi- 
der  that  every  executory  devise  is  either  the  limitation  of  an 
estate  after  the  fee  has  been  already  disposed  of,  or  else  is  a 
freehold  to  commence  infuluro,  without  any  preceding  freehold 
to  support  it.  In  the  first  case,  it  is  evident  that  every  limitation 
subsequent  to  the  first  executory  devise,  must  also  be  execu- 
tory ;  because  it  is  also  a  limitation  of  an  estate  after  the  fee  has 
been  already  disposed  of.  In  the  latter  case  the  first  executory 
limitation,  being  the  first  freehold  limited  by  the  will,  no  free- 
hold can  vest  in  possession  under  that  will,  before  the  time  ap- 
pointed for  such  limitation  to  take  effect ;  if  it  could,  then  would 
that  supposed  limitation  be  really  not  executory  ;  because  it 
would  in  that  case  be  supported  by  a  preceding  freehold. 

Tit.  16.  c.  1.  3.  It  is  true  that  in  relation  to  contingent  remainders,  a  subse- 

quent remainder  may  vest  in  interest  before  a  preceding  contin- 
gent remainder;  but  that  is  only  where  some  preceding  freehold 
vests  in  possession  in  the  mean  time.  But  no  subsequent  re- 
mainder can  first  vest  in  possession,  and  afterwards  a  preceding 
estate  take  place  :  for  wherever  a  subsequent  limitation  vests  in 
possession,  before  a  preceding  contingent  one  can  arise  and  vest, 
such  preceding  one  is  utterly  precluded  and  destroyed.  But  in 
the  case  now  under  consideration,  there  is  no  freehold  limited  to 
vest  immediately  in  possession  ;  we  cannot  make  the  preceding 
estate  and  the  remainder  change  places,  and  the  latter  come  into 
possession  before  the  former  ;  this  would  be  absurd,  and  directly 
contrary  to  the  order  of  limitations.  If  this  cannot  be  done, 
then  no  one  of  the  subsequent  limitations  can  take  place,  before 
the  time  limited  for  the  first ;  they  are  all  therefore  equally  free- 
holds to  commence  in  futiiro,  without  any  present  limitation,  or 
estate  of  freehold  to  support  them ;  and  consequently  they  are 
all  equally  executory,  till  the  time  comes  for  the  first  estate 
to  vest,  or  fail ;  then  all  the  limitations  to  persons  in  esse,  and 
ascertained,  may  vest,  and  no  longer  continue  executory. 

Antec.l8.s.i5.       4.  Thus  in  the  case  of  Gore  v.  Gore  it  was  held,  that  till  the 
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event  of  Thomas  Gore's  havino;  a  son  should  be  decided  one  way 
or  other,  by  the  birth  of  such  son,  or  by  Thomas  Gore's  death 
without  one,  the  devise  to  his  son  was  executory,  being  a  free- 
hold limited  to  couinience  /;/  fuluvo. 

5.  A  preceding  executory  limitation  may  however  be  uncertain  A  preceding 

1  .•  .         ,  ,  ....  ,  1-1  executory  limi- 

ancl  contingent,  when  a  subsequent   hmitation,  though  it  be  to  taiion  may  be 

take  efJect   in    future,  may   not  be  uncertain  and  conditional  ;  ""cej^'^'"'  '\''^" 

J  'a  subsequent 

otherwise  than  in  respect  of  the  possibility  of  its  expiration  one  may  be 
before  the  former  vests,  or  fails  ;  but  may  be  so  limited  as  to  take 
effect,  either  in  default  of  the  preceding  limitation  taking  effect 
at  all,  or  by  way  of  remainder  after  it,  if  that  should  take  effect. 
In  either  of  those  cases  it  must  vest  at  the  time  appointed  for 
the  preceding  limitation  to  vest;  for  should  the  preceding 
limitation  fail  of  taking  effect,  the  subsequent  one  will  then 
vest  in  possession.  Should  the  preceding  take  effect,  the  sub- 
sequent one  will  at  the  same  time  vest  in  interest,  as  a  remainder 
upon  the  preceding  one,  and  then  become  liable  to  the  same 
modes  of  destruction  to  which  other  remainders  of  the  same 
kind  are  subject. 

6.  A  person  devised  to  trustees  and  their  heirs,  to  receive  the  Brownsword 
rents  and   profits  till  J.  B.  should  attain  twenty-one;  and  if  he  2  Ves.  243. 
should  live  to  attain  the  said  age  of  twenty-one,  or  have  issue,  ^^'^  ^°^ "" 
then  to  the  said  J.  B.  and  the  heirs  of  his  body  :  but  if  the  said   12  East,  288. 

T     T1         u        1  .  1  ,■,/•!  /  .     [lOB.  6i  Aid. 

J.  ri.  should  happen  to  die  before  the  age  or  twenty-one,  and  201.] 
without  issue,  then  over. 

Lord  Haidwicke,  considering  the  word  and  as  used  for  or, 
and  the  condition  as  disjunctive,  instead  of  copulative,  decreed 
that  the  remainder  over  should  take  effect,  upon  the  apparent 
intent  of  the  testator  that  it  should  take  place,  either  in  de- 
fault of  J.  B.'s  attaining  twenty-one,  or  on  his  dying  without 
issue. 

7.  A  married  woman,  in   pursuance  of  a  power,  devised  the  Southby  i>. 
profits  of  her  estate  to  her  husband  for  his  natural  life,  and  after  2  Ves.  610! 
his  death,  she  bequeathed  the  said  estate  to  her  children,  if  she 

should  leave  any  to  survive  her ;  but  in  case  she  should  leave 
no  such  child  or  children,  nor  the  issue  of  such  child  or  children, 
and  after  the  decease  of  her  husband,  then  she  uave  and  be- 
queathed  the  said  estates  to  her  friend  J.  H.,  making  him 
thereby  her  sole  heir  of  her  last  will  and  testament,  in  default  of 
issue  left  by  her,  and  after  the  death  of  her  husband. 
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At  the  time  of  making  her  will  the  testatrix  was  with  child, 
and  soon  after  had  a  daughter,  and  died. 

Lord  Ilardwicke  held,  that  the  child  took  an  estate  tail,  and 
not  a  fee  ;  and  that  the  devise  over  to  J.  II.  was  a  vested  re- 
mainder, and  not  a  limitation  to  take  effect  only  on  the  event  of 
the  testatrix  dying  without  leaving  any  child,  or  the  issue  of  any, 
living  at  her  decease.  He  said  the  testatrix  had  only  expressed 
the  double  contingency,  which  there  is  in  the  case  of  every  limi- 
tation in  remainder  after  an  estate  tail ;  viz.  there  being  no  issue 
at  all,  or  such  issue  dying  without  issue. 
Collenson  v.  8.  A  distinction,  however,  must  be  made  between  cases  of  this 

Wright,  1  Sid.  j^j^^jjjg^  gjjjj  ^Yie  case  where  a  testator  devised  to  B.  his  son  and 
heir ;  and  if  he  died  before  twenty-one,  and  without  issue  of  his 
body  then  living,  the  remainder  over,  8cc.  B.  survived  the  twenty- 
one  years,  and  then  sold  the  lands,  and  died.  It  was  held  that 
he  had  a  fee  simple  immediately;  for  the  estate  tail  was  limited 
to  arise  upon  a  contingency  subsequent. 
1  Ab.  Eq.  9.  And  also  where  a  person  devised  lands  to  his  wife,  till  his 

l88.pl.  8.         ^^^^  ^^^^  ^^  ^^^,  ^^^^  ^1^^^  ^l^^j.  i^jg  g^j^  should  have  the  land, 

to  him  and  his  heirs ;  and  if  he  died  without  issue  before  his 
said  age,  then  to  his  daughter  and  her  heirs.  This  was  held 
to  be  a  good  executory  devise  to  the  daughter,  if  the  contin- 
gency happened  ;  and  if  he  lived  to  twenty-one,  though  he  after 
died  without  issue,  or  left  issue,  though  he  died  before  twenty- 
one,  yet  the  daughter  was  not  to  have  the  land  ;  because  he  was 
to  die  without  issue,  and  before  twenty-one,  or  else  the  daughter 
could  not  take. 

10.  It  is  observable,  that  in  the  two  last  cases,  the  devise  to 
the  son  was  in  fee,  so  as  not  to  admit  a  regular  remainder  after 
Ante,  s.  6.  it :  whereas  in  that  of  Brownsword  v.  Edwards,  the  first  devise 
was  in  tail ;  upon  which  Lord  Hardwicke  laid  so  much  stress, 
as  to  say,  that  had  the  devise  been  to  B.  and  his  heirs,  the  con- 
struction he  gave  could  not,  he  believed,  be  made ;  for  where 
there  was  such  a  contingent  limitation,  he  did  not  know  that  the 
Court  had  changed  the  word  heirs  into  heirs  of  the  body,  to 
make  it  so  throughout. 
A  preceding  11.  It  has  been  observed  in  a  former  title,  that  where  a  devise 

executory  limi-   •         j    ^        ^  Condition  annexed  to  a  preceding  estate,  that  is, 

tation  IS  not  a  r  ... 

condition  pre-     where  it  is  made  after  a  preceding  executory  or  contmgent  hmi- 

TiJi6,  c.  1.      tation ;  or  is  limited  to  take  effect  on  a  condition  annexed  to  any 
s.  63.  &  74. 
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preceding  estate;  if  that  preceding  limitation  or  contingent  es-  [^^%"7  g'/^* 
tatc  never  should  arise  or  take  effect,  the  remainder  over  will 
nevertheless  take  place ;  the  first  estate  being  considered  only 
as  a  preceding  limitation,  not  as  a  preceding  condition,  to  give 
effect  to  the  subsequent  limitation. 

12.  A  person  devised  a  term  for  years  to  his  wife  for  life,  and  Jones  v. 

'■  *'  .  .      Westcomb, 

after  her  death,  to  the  child  she  was  then  ensient  with  :  and  if  i  Ab.  Kq.  245. 
such  child  died  before  it  came  to  twenty-one,  then  he  devised 
one-third  part  of  the  same  term  to  his   wife  her  executors  ad- 
ministrators  and   assicrns,  and    the   other   two-thirds   to  other 
persons. 

One  of  the  questions  was,  whether  the  devise  to  the  wife,  of 
one-third  part  of  the  term,  was  good  ;  because  it  appeared  that 
she  was  not  ensient  at  all,  and  so  the  contingency  upon  which 
the  devise  to  her  was  to  take  place  never  happened.  And  Lord 
Harcourt  held  it  was  good. 

13.  A  case  arose  in  the  Court  of  K.B.  upon  the  same  will,  Andrews r. 

Fulham. 

and  Lord  Ch.  J.  Lee  delivered  the  opinion  of  the  Court — "  That  \  \es.  421. 
the  limitation  over  was  good  ;  that  the  devise  to  the  infant, 
being  ineffectual,  was  out  of  the  case ;  and  the  law  tlie  same, 
whether  the  devise  immediately  preceding  the  limitation  over 
was  originally  void,  or  became  so  by  non-existence  or  non-entity 
of  the  person  :  for  that,  since  the  law  allows  such  a  limitation 
over,  it  allows  the  waiting  for  it.  That  it  was  one  of  those  ex- 
ecutory limitations  which  depend  on  some  contingency,  on  the 
failure  of  a  preceding  limitation,  none  of  which  take  in,  all  the 
ways  of  failing ;  but  still  it  was  the  same  thing." 

14.  The  above  resolution  was  upon  the  leasehold  part  of  the  Roet.  Wicket, 
estates,  which  passed  by  the  will.     But  afterwards  the  same  i  wiis.  R.'io?. 
point,  in  regard  to  the  freehold  lands,  came  before  the  Court  of  ^yfi^g"*  303^' 
C.  B.;  the  Judges  of  which  were  of  opinion  that  the  event  of  no 

child's  being  born,  was  a  casus  omissus,  concerning  which  no  di- 
rection was  given  by  the  will  ;  that  the  rule  was,  that  an  heir  at 
law  was  not  to  be  disinherited,  but  by  express  words  or  neces- 
sary implication  :  therefore  upon  that  ground  the  devise  over 
could  not  take  effect. 

That  the  case  of  Andrews  v.  Fulham,  being  a  determination 
on  the  leasehold,  was  distinguishable;  that  the  plaintiff  there 
had  assented  to  the  devise  over,  and  so  was  concluded  ;  and 
that  there  was  a  difference  of  construction  between  the  lease- 
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hold  and  the  freehold,  because  of  the  favour  shown  to  the  heir  at 
law. 

Gulliver  r.  id.   Upon  this  another  ejectment  was  brought  in  B.  R.,  where 

I  Uiis.  105.  ^^ox<i  Ch.  J.  Lee  deUvered  the  opinion  of  the  Court,  that  the 
devise  over  was  to  be  considered  as  a  limitation  subsequent : 
the  first  as  a  preceding  hmitation,  not  a  condition,  which,  what- 
ever way  it  was  laid  out  of  the  case,  the  other  took  effect.  That 
the  true  construction  of  the  will  was,  that  there  was  a  good 
devise  to  the  wife  for  life,  with  a  contingent  remainder  to  the 
child  in  fee,  with  a  devise  over  ;  which  they  held  a  good  exe- 
cutory devise,  as  it  was  to  commence  within  twenty-one  years 
after  a  life  in  being ;  and  if  the  contingency  of  a  child  never 
happened,  then  the  last  remainder  was  to  take  effect,  upon  the 
death  of  the  wife;  and  the  number  of  contingencies  was  not 
material,  if  they  were  all  to  happen  within  a  life  in  being,  or  a 
reasonable  time  after. 

Avelyii  r.  16.  Serjeant  Urling  devised  his  real  estate  to  his  brother  G. 

1  Yes.  420.  Urling  and  his  heirs,  on  this  express  condition,  that  within  three 
months  after  his  decease,  his  brother  should  execute  and  deliver 
to  his  trustee  a  general  release  of  all  demands  which  he  might 
claim  on  his  estate,  for  what  cause  soever.  But  if  his  brother 
should  neglect  to  give  such  release,  the  said  devise  to  him  should 
be  null  and  void  to  all  intents:  and  in  such  case  he  devised  it 
to  Richard  Ward,  his  heirs  and  assigns  for  ever. 

G.  Urling  died  in  the  lifetime  of  the  testator.  It  was  decreed 
that  the  devise  over  should  take  place  :  and  though  a  distinction 
was  contended  for  between  the  case  of  a  remainder  over,  after  an 

[Simpson  v.        executory  particular  estate  only,  and  those  cases  wherein  an  ex- 

'VickGrs 

14  Ves.'34i.]      ecutory  devise  was  introduced,  after  a  disposition   of  the  whole 

fee,  yet  Lord  Hardwicke  exploded  that  distinction,  because  he 

did  not  find  any  authority  to  warrant  it. 

Limitations  17.  It  seems  uovv  to  be  settled,  that  whatever  number  of  limi- 

ovei  after  an       tations    there  may    be   after  the   first  executory  devise  of  the 

executory  de-  -^  «' 

vise  of  the  whole  interest,  any  one  of  them  which  is  so  limited,  that  it  must 

whole  interest  i         /y>  -p  n         •   i  • 

sometimes  good,  take  etiect,  it  at  all,  withm  twenty-one  years  and  some  months 
after  the  death  of  a  ])crson  then  existing,  may  be  good  in  event; 
if  no  one  of  the  preceding  executory  limitations,  which  would 
carry  the  whole  interest,  happens  to  vest.  But  when  once  any 
preceding  executory  limitation,  which  carries  the  whole  interest, 
happens  to  take  place,  that   instant  all   the  subsequent  limita- 
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tions   become    void,   and    the    wliole    interest    is    then    become 
vested. 

18.  A  term  for  years  was   assiirned   to  trustees,  in   trust  for  Massenburg  v. 

^  '  Ash,  1  Vera. 

husband  and  wife,  during  their  lives,  and  the  life  of  the  longer  234—^04. 

Hver  of  them  ;  and    if  there  sliould  happen  to  be  issue  male  of 

their  bodies  living  at  the  time  of  the  decease  of  the  survivor  of 

them,  then  in  trust  that  the  eldest  son   of  that  marriage  should 

be  maintained  out  of  the  rents  and   profits,  until  he  attained  his 

age  of  twenty-one  years,  and  then  the  w  hole  term  to  be  assigned 

to  him  ;  and  in  case  he  should  die  before  the  age  of  twenty-one 

years,  then  in  like  manner  to  the  second,  third,  and  every  other 

son  of  that  marriage  ;  but  in  case  there  should  be  no  such  issue 

living  at  the  time  of  the  decease  of  the  survivor  of  the  husband 

and  wife,  or  in  case  there  should  be  such  issue,  and  they  should 

all  die  before  any  of  them  attained  the  age  of  twenty-one  years, 

then  the  term  was  limited  to  Sir  W.  Massenburg.     The  husband 

and  wife  died  leaving  a  son,  who  died  an  infant. 

Lord  Keeper  North  said,  that  as  the  rules  of  Chancery,  re- 
specting the  limitations  of  trusts  of  terms  for  years,  were  the 
same  with  those  by  which  executory  devises  of  terras  for  years 
were  governed  at  law  ;  he  would  have  the  opinion  of  the 
Judges  on  this  point. 

The  Judges  of  the  Court  of  Common  Pleas  having  unani- 
mously given  their  opinion  that  the  contingent  limitation  over  to 
Sir  W.  Massenburg  was  good,  because  it  must  happen  within 
the  space  of  twenty-one  years  after  a  life  in  being,  the  Lord 
Keeper  decreed  accordingly,  {a) 

19.  Alice  Higffins  devised  the  premises,  being  a  term  for  999  Higgins  v. 

°^    .  ^      .   ^  .  .  Dowler, 

years,  to  trustees,  in  trust  for  herself  for  life,  remamder  to  H.  ip.  \Vm<.  98. 
Higgins  her  son,  and  Mary  his  wife,  and  after  their  several  de- 
ceases, in  trust  for  the  eldest  son  of  the  said  H.  Higgins,  by  the 
said  Mary  Dowler  in  tail ;  and  for  default  of  issue  of  such  first 
begotten  son,  for  all  and  every  the  other  son  and  sons  of  the 
said  Henry  Higgins,  by  the  said  Mary  Dowler ;  and  for  default 
of  such  issue  male  of  the  said  Henry  Higgins,  by  the  said  Mary 
Dowler,  then  in  trust  for  all  and  every  the  daughters.  There 
never  was  a  son  of  the  said  marriage,  but  there  was  a  daughter  ; 
and  the  husband  and  wife  being  both  dead,  it  was  objected  that 

(ii)  The  present  mode  of  settling  terms  for  years,  which  has  been  already  stated. 
Tit.  32.  c.  24.  s.  13.  is  confirmed  hv  this  determination. —  .Vo<«  to  I'ormei-  edition. 
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the  limitation  of  the  trust  to  the  daughter  was  void,  it  being  after 
a  limitation  in  tail  to  the  sons,  which,  in  the  case  of  a  term,  was 
not  to  be  allowed. 

Lord  Cowper  said,  there  was  a  diversity,  where  the  limitation 
in  tail  had  vested,  for  there,  it  must  be  admitted,  the  remainder 
over  would  have  been  void  ;  but  as  in  this  case  there  never  was 
a  son,  the  remainder  to  the  daughter  was  good.  And  it  was  no 
more  than  the  limitation  of  the  trust  of  a  term  two  ways;  viz. 
if  there  be  a  son  by  the  marriage,  then  the  limitation  is  to  that 
son ;  but  if  there  be  no  son  of  the  marriage,  but  a  daughter, 
then  to  that  daughter ;  and  this  was  not  too  remote  a  contin- 
gency, because  confined  to  a  life  in  being. 
Stanley  t;.  20.  Dorothy  Lcnnard  being  possessed  of  lands  for  the  residue  of 

Wms.'ese.'  a  term  of  .500  years,  devised  them  to  a  trustee,  in  trust  to  permit 
her  nephew  Francis  Leigh  and  his  assigns  to  receive  all  the  rents 
and  profits  of  the  premises,  for  so  long  as  he  should  live  ;  and  after 
his  decease,  to  the  use  of  his  first  son  and  the  heirs  male  of  his 
body  ;  and  in  default  thereof,  to  the  use  of  his  second  and  other 
sons,  in  the  same  manner  ;  and  in  default  of  such  issue,  to  the 
use  of  the  daughter  and  daughters  of  Francis  Leigh  ;  or  in  case 
of  their  death  before  the  age  of  twenty-one  or  marriage,  then  to 
the  use  of  Edward  Stanley,  for  the  then  residue  of  the  term. 

Francis  Leigh  died  without  issue ;  and  the  question  was, 
whether  the  limitation  of  the  term  to  Edward  Stanley  was  good. 
Sir  J.  Jekyll  said,  he  did  not  think  this  limitation  tended  to  a 
perpetuity  ;  such  a  limitation  of  an  estate  in  fee  simple  would 
have  been  good  ;  and  yet  that  would  have  gone  farther  towards 
a  perpetuity  ;  for  the  sons,  though  not  in  esse,  must  all  have 
taken,  one  after  another,  and  none  of  them  could  have  barred 
the  remainder  but  by  a  recovery,  which  required  time;  whereas 
in  this  case  the  first  son  would  upon  his  birth  have  had  the 
Tit.32.  c.  24.  vvhole  residue  of  the  term,  subject  to  the  precedent  interest, 
vested  in  him  ;  and  it  could  never  have  gone  over  to  any  remain- 
der-man, if  he  had  died  under  age,  but  his  executors  or  adminis- 
trators would  have  had  it,  who  could  have  aliened  or  assigned 
it  immediately.  It  was  decreed  that  the  limitation  over  was 
good. 
Ante,  c.  17.  21.  In  the  casc  of  Stephens  v.  Stephens,  the  certificate  of  the 

228^  ^^°"'  Judges,  after  stating  that  the  devise  to  the  first  son  of  Mary  Ste- 
phens who  should  attain  the  age  of  twenty-one  years  was  good ; 
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goes  on  in  these  words, — "The  consequence  whereof  is,  that  all 
the  subsequent  limitations  will  be  good  :  the  estate  will  vest  in 
Thomas,  the  son  now  living,  when  he  shall  attain  the  age  of 
twenty-one  years  in  tail  male,  according  to  the  clause  directing 
the  order  of  succession  between  the  sons  to  be  born.  If  Thomas 
the  son  now  living  should  happen  to  die  before  the  age  of  twenty- 
one  years,  and  the  testator's  daughter,  Dame  Mary  Stephens, 
should  have  any  other  son  by  Sir  Thomas  Stephens,  then  the 
estate  will  go  over  to  him,  when  he  shall  attain  his  age  of  twenty- 
one  years,  in  like  manner  as  it  would  have  vested  in  Thomas. 
If  Thomas  the  son  should  die  before  the  age  of  twenty-one 
years,  and  .Dame  Mary  should  have  no  other  son  by  Sir  Thomas 
Stephens,  who  should  attain  his  age  of  twenty-one  years,  then 
his  estate  will  go  over  to  Sarah  the  daughter,  and  all  the  other 
daughters  of  the  said  Dame  Mary  by  Sir  Thomas,  as  tenants  in 
common  in  tail  ;  with  remainder  over  to  Richard  Stephens,  the 
testator's  brother,  in  fee.  But  in  case  Thomas  the  son  should 
die  before  the  age  of  twenty-one,  and  Sarah  the  daughter  should 
then  be  dead,  without  issue,  and  there  should  be  no  other  son  of 
Dame  Mary  who  should  attain  the  age  of  twenty-one  years,  or 
any  other  daughter  hereafter  born  of  their  bodies,  then  the  estate 
will  go  to  the  said  Sir  Richard  Stephens,  by  virtue  of  the  last 
remainder  to  him  in  fee." 

22.  In  the  forciroino:  cases,  it  is  observable,  that  wherever  a  Distinction  be- 
preceding  executory  limitation  carried  the  whole  mterest,  a  sub-  ^,[,5^^  ^  subse- 
sequent  limitation  was  not  considered  as  a  limitation  ?/»o;i  the  quent  limitation 

1  -^  may  become 

preceding,  and  to  take  efl'ect  after  it,  but  as  an  alternative,  sub-  good  or  not. 

"     .  ,  1         m  1      ■  I  T         FearneEx.Dev. 

stituted  HI  Its  room,  and  to  take  enect  only  in  case  the  prececimg  522.  Ed.  8. 

one  should  fail,  and  never  take  effect  at  all :  and  where  a  preced- 
ing executory  limitation  did  not  carry  the  whole  interest,  a 
subsequent  one  was  considered  either  as  becoming  vested  in 
interest,  as  a  remainder  expectant  on  the  preceding  estate,  as 
soon  as  that  took  effect,  or  else  as  taking  effect  in  possession 
at  the  time  limited  for  the  preceding  estate  to  vest,  in  case 
that  preceding  one  failed  of  taking  effect.  So  that  in  either 
case  it  follows,  that  if  the  preceding  limitation  was  not  too  re- 
mote in  its  creation,  the  subsequent  one  could  not  be  so,  being  to 
take  effect  at  the  time  limited  for  the  first,  or  else  not  at  all.  It 
was  therefore  necessary  to  distinguish  between  instances  of  this 
kind,  and  those  cases  wherein  either  the  preceding  limitation  is 

VOL.   VI.  E   E 
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not  executory,  but  vested,  or  there  is  no  preceding  limitation  at 
all ;  for  in  either  of  such  cases,  the  future  limitation  cannot  be 
merely  an  alternative,  but  is  absolutely  limited  to  take  effect,  either 
after  the  expiration  of  the  preceding  limitation,  or  else,  if  there 
be  no  preceding  limitation,  uj)on  the  happening  of  some  future 
event ;  and  therefore,  if  the  expiration  of  that  preceding  limita- 
tion be  of  too  remote  a  nature,  the  future  limitation  is  void  in  its 
creation,  and  no  subsequent  accident  can  make  it  good  ;  because 
it  is  not,  as  in  the  former  cases,  limited  to  take  effector  fail  upon 
the  event  of  a  contingency  which  must  be  determined,  one  way 
or  other,  within  the  period  allowed  by  law  for  the  vesting  of  an 
executory  devise ;  but  is  limited  absolutely,  to  take  effect  on  an 
event  which  may  not  happen  within  such  a  period. 
Sabbartonv.  23.  Thus  although  in  the  case  of  a  devise  of  lands  in  fee  to 

Sahburlon,  i       r  r   a  i  i       i  •  i 

Forrest,  245.  the  first  son  of  A.  who  shall  attam  the  age  of  twenty-one,  and 
in  default  of  such  issue,  remainder  to  B.  in  fee ;  such  a  limita- 
tion would  fail  or  take  effect  according  as  the  first  limitation 
should  vest  or  not :  yet  if  a  devise  be  to  the  heirs  male  of  the 
body  of  C,  and  in  default  of  such  issue,  remainder  to  D.in  taii;(a) 
here  if  we  suppose  the  first  limitation  void,  the  subsequent  one  is 
an  absolute  future  limitation,  to  take  effect  after  a  dying  without 
issue ;  and  therefore  though  no  heirs  male  of  the  body  of  C. 
should  ever  exist,  such  event  will  not  make  good  the  limitation 
to  D.,  which  was  too  remote  in  its  creation,  and  could  not  be 
considered,  as  in  the  former  case,  merely  as  an  alternative  to  a 
2  r.urr.  878.       preceding  limitation,  and  which  must  vest  at  the  time  limited 

for  that  preceding  one  to  vest,  or  else  not  at  all. 
A  limitation  24.  It  has  been  stated,  that  whenever  a  contingent  limitation 

gin.iiiv  a  con-     is  preceded  by  a  freehold  capable  of  supporting  it,  it  is  con- 
tin;^reiit  renuun-  gtrue^j  ^  contin<ient  remainder,  and  not  an  executory  devise. 

(ler  may  take  n  '  j 

effect  as  an  e\-    But  it  is  possible  that  the  freehold  so  limited  may,  by  a  subsequent 

ecutory  devise.  .  i  i  p  i  •  r-  ii  i 

Fearne's  Ex.      accident,  Dccome  incapable  of  ever  taking  ettect  at  all ;  as  by 


Dev.524.Ed.8. 


(")  [Upon  this  passage  l\Ir.  Butler  in  his  edition  of  Fearne's  C.  R.  makes  the  following 
observation.  "  The  text  in  this  place  appears  to  be  imperfect.  The  devises  mentioned 
by  Mr.  Fearne,  are  evidently  devises  of  real  estate ;  and  a  devise  of  real  estate  to 
the  heirs  male  of  the  body  of  C.  is  good,  either  with  or  without  a  previous  devise  to 
C.  himself."  Probably  Mr.  Fearne  meant  to  propound  a  case  where  without  any  devise 
to  C.  or  the  heirs  male  of  his  body  there  was  a  devise  "  after  a  failure  of  heirs  male  of 
the  body  of  C."  to  D.  in  tail.  Such  a  devise  over  has  been  shewn  to  be  void  in  the 
former  part  of  this  work.  To  such  case  Mr.  Fearne's  observations  in  this  place  evi- 
dently apply.] 
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the  death  of  the  first  devisee  in  the  testator's  lifetime,  in  which 
case  the  subsequent  limitation,  if  the  contingency  has  not  then 
happened,  will  be  in  the  same  condition  at  the  testator's  deatii, 
that  is,  at  the  time  when  the  will  is  to  take  effect,  as  if  it  had 
been  limited  without  a  preceding  freehold.  Now  in  this  case  it 
has  been  held,  that  where  such  subsequent  limitation  could  not 
vest  at  the  testator's  death,  it  should  enure  as  an  executory  de- 
vise, rather  than  fail  for  want  of  that  preceding  freehold,  which 
had  never  taken  effect. 

25.  Mr.  Hopkins  devised  his  real  estate  to  trustees  and  their  Hopkins  i. 
heirs,  to  the  use  of  them  and  their  heirs,  in  trust  for  Samuel  rest.  43.' [I5utl. 
Hopkins  for  life ;  and,  from  and  after  his  decease,  in  trust  for  Q"J*^Lit.^!  Jii" 
the  first  and  every  other  son  of  the  said  Samuel,  and  the  heirs  4.] 
male  of  the  body  of  every  such  son  ;  and  for  want  of  such  issue, 
in  case  John  Hopkins,  (the  father  of  Samuel  Hopkins,)  should 
have  any  other  son  or  sons  of  his  body,  then  in  trust  for  all  and 
every  such  son  and  sons  respectively  and  successively,  for  their 
respective  lives,  with  the  like  remainders  to  their  several  sons, 
with  the  like  remainders  to  the  heirs  male  of  the  body  of  every 
such  son,  as  before  limited  to  the  issue  male  of  the  said  Samuel 
Hopkins  ;  and  for  want  of  such  issue,  in  trust  for  the  first  and 
every  other  son  of  the  body  of  Sarah,  (the  said  John  Hopkins's 
eldest  daughter,)  lawfully  to  be  begotten,  with  like  remainders 
to  the  sons  of  John  Hopkins's  other  daughters  ;  and  for  want  of 
such  issue,  then  in  trust  for  the  first  and  every  other  son  of  iiis 
cousin  Ann  Dare,  lawfully  to  be  begotten,  with  like  remainders 
to  the  heirs  male  of  the  body  of  every  such  son  of  the  said  Ann 
Dare ;  and  for  default  of  such  issue,  then  in  trust  for  his  own 
right  heirs  for  ever. 

Samuel  Hopkins  died  in  the  testator's  lifetime,  without  issue ; 
and,  some  time  after,  the  testator  died.  Nor  had  John  Ho|)kins 
any  other  son,  nor  were  any  of  the  other  remainder-men  in  esse 
at  the  testator's  death,  except  a  son  of  Ann  Dare. 

Lord  Talbot. — "  Two  questions  have  been  made  upon  this 
will.  The  first  is,  whether  this  limitation  to  the  first  and  every 
other  son  of  John  Hopkins  can  now  take  effect  as  an  executory 
devise?  Or,  whether  it  shall  be  taken  as  a  contingent  remain- 
der, and,  consequently,  void  for  want  of  a  particular  estate  to 
support  it  by  reason  of  Samuel's  death  in  the  testator's  lifetime  ; 
and  that  John  Hopkins  had  no  son  in  esse  at  the  testator's  death, 

E  E  2 
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when  the  reinainder  might  vest  ?     As  to  the  first,  I  think  it  im- 
possible to  cite  any  authorities  in  point :  none  have  been  cited. 
It  seems  to  be  allowed,  that  if  things  had  stood  as  they  did  at 
the  time  of  making  the  will,   the  limitation   in  question  would 
have  been   a  remainder,  by  reason  of  Samuel's  estate,  which 
Ante,c.  18.S.8.  would  have  supported  it.     So  is  the  case  of  Purefoy  v.  Rogers: 
and  limitations  of  this  kind  are  never  construed  to  be  executory 
devises,  but  where  they  cannot  take  effect  as  remainders.     So, 
on  the  other  hand,  it  is  likewise  clear,  that,  had  there  been  no 
such  limitations  to  Samuel  and  his  sons,  the  limitation   must 
have  been  a  good  executory  devise,  there  being   no  antecedent 
estate  to  support  it ;  and,  consequently,  not  able  to  enure  as  a 
remainder;    so  that  it   must   be   the   intervening   accident   of 
Samuel's  death  in  the  testator's  lifetime,  upon  which  this  point 
must  depend.     And,  as  to  that,  I  am  of  opinion,  that  the  time 
of  making  the  will  is  principally  to  be   regarded,  in  respect  to 
the  testator's  intent.     And  if,  in  this  case,  we  consider  it  as  an 
executory  devise,  the  intent  will  be  served  in  case  John  Hopkins 
has  a  second  son  :  but  if  it  is  taken  as  a  remainder,  the  intent 
plainly  appearing  that  a  second   son  of  John  Hopkins  should 
take,  is  quite  destroyed,  there  being  no  precedent  estate  to  sup- 
port it  as  a  remainder.     The  very  being  of  executory  devises 
shows  a  strong  inclination,  both  in  courts  of  law  and  of  equity, 
to  support  the   testator's  intent  as  far  as   possible:  and  though 
they  be  not  of  ancient  date,  yet  they  are  of  the  same  nature  with 
springing  uses,  which  are  as  old  as  uses  themselves,     I  can  see 
no  difference  between   this  case  and  the  others  of  a  like  nature 
that  have  been  adjudged ;  and   if  such   a   construction  may  be 
made  consistently  with   the  rules  of  law,  and  agreeable  to  the 
testator's  intent,  it  would  be  very  hard  not  to  suffer  it  to  prevail. 
Ante,  c.  18.        I'l  Pay's  case,  had  the  testator  lived  to  Michaelmas,  the  limita- 
tion had  been  a  remainder.     And  if  a  remainder  in  its  first  crea- 
tion does,  by  any  subsequent  accident,  become  an  executory  de- 
vise, why  should  it  not  be  good  here,  upon  the  authority  of  that 
case,  where,    by  the  testator's  death   before   Michaelmas,  what 
would  otherwise  have  been  a  remainder,  was  held  to  be  good  by 
way  of  executory  devise.     I  think  that,  in  this  case,  the  limita- 
tion would  operate   as  an  executory  devise,  if  it  was  of  a  legal 
estate  ;  and  therefore  shall  do  so  as  a  trust,  the  rules  being  the 
same." 
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26.  Soon  after  the  above  decree  was  made,  John  Hopkins  Iiad   i  Vcs.  269. 
issue  NVilliani  Hopkms,  a  second  son;  upon  uiiicn   it  was  litld, 

that  the  executory  devise  having  tliereby  once  vested,  the  sub- 
sequent limitations  thereupon  became  contingent  remainders. 
And  though  such  son  afterwards  died  before  the  subsequent  hmi- 
tations  vested,  yet  were  they  not  destroyed  ;  because  it  was  held 
that  the  inheritance  vested  in  the  trustees  was  as  sufficient  to 
support  them,  as  if  there  had  been  estates  limited  for  that  parti- 
cular purpose. 

27.  In  the  case  of  Stephens  V.  Stephens  it  was  held,  that  till   Ante,  c.  17. 
the  estate  became  vested  in  sonie  one  of  the  testator's  grandson's, 

who  attained  twenty-one,  the  limitations  over,  to  the  daughters 
of  his  daughters,  must  have  been  executory  devises.  But  as 
soon  as  ever  the  estate  should  become  vested  in  a  son,  then 
those  subsequent  limitations  must  of  course  take  effect  as  vested   Brownsword  u 

■     J  ,,  J-  ,,,•!•  I  ]'^d\vards,  ante 

remainders,  upon  the  preceding  estate  tail  in  such  son. 

28.  [In  a  recent  case  the  devise  was  to  the  testator's  daughter  [Doev. Howell 
Elizabeth,  the  wife  of  William  Harris  for  life,  and  in  case  her  yji.i         ' 
husband  should  survive  lier,  to  him  for  life,  and  after  the  death 

of  the  survivor  to  the  testator's  grandson  John  Harris,  son  of  his 
said  daughter,  his  heirs  and  assigns  for  ever ;  but  in  case  he 
should  die  before  the  testator's  daughter,  and  she  should  have  no 
other  child  living  at  her  death,  then  his  will  was  that  his  daugh- 
ter should  give  and  devise  the  said  premises  to  such  person  or 
persons  as  she  should  think  proper.  The  testator  died  in 
February,  1763,  and  his  grandson  John,  the  following  April. 
In  January,  1766,  the  daughter  had  another  son  William.  In 
1770,  her  husband  William  Harris  died  :  and  in  Hilary  Term, 
1773,  Ebzabeth  Harris,  who  was  the  testator's  heir,  having  mar- 
ried again,  concurred  with  her  husband  in  levying  a  fine  with 
proclamations.  Upon  her  death  (a  widow)  William  Harris,  the 
lessor  of  the  plaintiff,  her  son  and  heir,  entered  to  avoid  the  fine  : 
the  question  was,  whether  he  was  barred  by  the  fine ;  which  de- 
pended upon  the  construction  of  the  devise,  "  that  in  case  John 
should  die  in  Elizabeth's  lifetime,  and  she  should  have  no  other 
child  living  at  her  decease,  she  should  devise  the  premises  to 
such  persons  as  she  should  think  proper;"  if  this  was  to  be  con- 
strued an  executory  devise,  at  the  time  the  fine  was  levied,  it 
would  not  be  barred,  but  if  a  contingent  remainder,  then  the 
lessor  of  the  plaintiff  was  barred.     Mr.  Justice  Bailey,  in  deli- 
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vering  an  elaborate  opinion,  cited  among  other  authorities 
Stephens  v.  Stephens,  Forr.  228.  Fearne,  519.  Hopkins  v.  Hop- 
kins, ubi  sup.,  and  concluded  with  the  following  observation, 
"  From  these  authorities  we  think  it  clear  that  a  change  of  cir- 
cumstances after  the  death  of  the  testator,  may  convert  into  a 
remainder,  what,  at  the  death  of  the  testator,  and  without  such 
change,  could  only  have  operated  by  way  of  executory  devise, 
and  that  this  will  be  the  case  where  that  limitation  which  alone 
would  make  the  others  executory  devises,  is  become  incapable 
of  taking  effect ;  and  if  this  be  so,  this  case  is  clear.  For  at  the 
time  this  fine  was  levied,  the  only  vested  estate  was  in  Elizabeth 
the  testator's  daughter,  and  her  husband  in  her  right,  and  the 
only  other  interest  was  a  contingent  remainder  in  favour  of  any 
child  or  children  she  should  leave  at  her  death,  and  that  remain- 
der the  fine  destroyed.] 
Ex.  Dev.5'26.  29.  But  when  a  preceding  freehold  has  once  vested,  Mr. 
8.  Fearne  says,  no  subsequent  accident  will  make  a  contingent  re- 

mainder enure  as  an  executory  devise.     This  being  a  direct  con- 
Ante,  c.  17.       sequence  of  the  rule  above  stated,  that  wherever  a  devise  may  be 
construed  a  contingent  remainder,  it  shall  never  be  considered  as 
an  executory  devise. 
Distinction  be-        30.  It  has  been  held,  that  where  an  executory  devise  is  limited 
tween  executory         i,erha  de  vvccsenii,  that  is,  where  the  devisee  is  mentioned  as  a 

uevises  per  verba  s^  r  '  ' 

de  praaeiiti,        person  in  present  existence,  and  the  commencement  of  the  estate 

and  ]ier  verba  de  t        ^    n  ^  c  •     i      xi.  u 

fuim-o.  devised  is  not  expressly  deterred  to  a  future  period;  there  the 

devisee  must  be  a  person  capable  at  the  death  of  the  devisor, 
otherwise  the  devise  will  be  void.  As  if  one  devise  immediately 
to  the  heir  of  J.  S.,  and  J.  S.  is  living  at  the  death  of  the  testa- 

1  Salk.  226.  tor ;  it  is  said  that  the  devise  shall  not  be  construed  an  executory 
devise,  and  therefore  must  be  void  ;  but  if  it  were  to  the  heir  of 
J.  S.,  after  the  death  of  J.  S.,  that  would  be  clearly  good  as  an 
executory  devise,  because  a  future  time  is  mentioned. 

j,l.  229.  31.  So  it  has  been  said  that  a  devise  to  the  first  son  of  A.,  he 

having  no  son  at  the  time,  is  void  ;  but  if  it  were  to  the  first  son 
of  A.  when  he  shall  have  one,  it  will  be  good.     Though  Lord 

T.  Raym.  83.  Ch.  J.  Biidgeman  said,  that  a  devise  to  J.  S.  for  fifteen  years, 
remainder  to  the  right  heirs  of  J.  D.,  is  not  good  ;  but  that  a  de- 
vitse  to  one  for  fifteen  years,  remainder  to  the  first  son  of  J.  D.  is 
good  ;  because  the  devisor  takes  notice  that  A.  has  no  son,  and 
intends  a  future  act. 
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32.  It  has  been  already  stated,  that  a  devise  to  an  infant  i/i  Ante.dfi.i.-i. 
ventre  matris  is  good  ;  and  in  the  case  of  Gulliver  v.  Wickett,  Ante,  s.  15. 
the  Court  held  that  the  limitation  to  the  child  of  which  the  wife 

was  supposed  to  be  cnsknt,  if  there  had  been  no  devise  to  the 
wife  for  life,  being  in  futuro,  would  have  been  a  good  executory 
devise. 

33.  In  the  case  of  Chapman  v.  Blisset,  Lord  Talbot  held  that  Doe  v.  Ca.k- 

,  ton,  1  Wils. 

the  devise  to  the  unborn  children  of  the  testators  grandson,  k.  225.  Harris 

though  made  per  verba  de  prcBsenti,  should  take  effect  as  an  ex-  ^^i^H^^^lbl. 
ecutory  devise,  the  intention  being  clearly  future. 

34.  Mr.  Fearne  concludes  his  observations  on  this  subject  by  Ex.  Dev.  536. 

]•'(]    8 

saying,  that  whatever  force  is  to  be  allowed  to  the  distinction 
between  executory  limitations  per  verba  de  prasenti  and  per  verba 
de  futuro,  it  can  only  affect  those  cases  where  there  is  not  the 
least  circumstance  from  which  to  collect  the  testator's  contem- 
plation or  intention  of  any  thing  else  than  an  immediate  devise, 
to  take  effect  in  prasenli. 

35.  Where  there  is  an  executory  devise  of  an  estate  of  in-  The  freehold 

•'  ■  •  1      r    descends  in  llie 

heritance,  and  the  freehold  is  not  in  the  mean  time  disposed  of,  mean  time. 
it  descends  to  the  heir  at  law  of  the  testator. 

36.  Thus  in  Pay's  case,  which  has  been  already  stated,  it  was  ADte,c.l8.s.2. 
held  that  the   freehold  and  inheritance  of  the  lands  devised, 
descended  to  the  heir  at  law.     So  in  Clarke  v.  Smith,  the  estate  idem. 

was  held  to  have  descended  to  the  heir  of  the  testator,  and  con- 
tinued in  him  for  six  months. 

37.  In   the  case  of  Gore  v.  Gore,  Lord  Hardwicke  and  the  Ante.c.18. 

s.  15. 

other  Judges  of  the  Court  of  K.  B.,  to  whom  the  case  was 
secondly  referred  by  the  Court  of  Chancery,  certified  that  the 
executory  devise    was   good,    "  and  that   the   freehold   of  the  [Doe  r.  Timins. 

•^  to         '  •       1  •      1     •      1  Bar.  it  Aid. 

said  manors,  on  the  death  of  the  devisor,   vested  in  his  heir  530.] 
at  law." 

38.  Where  there  is  a  preceding  estate  limited,  with  an  exe-  And  also  the 

I  =  _  intermediate 

cutory  devise  over  of  the  real  estate,  the  intermediate  profits,  profits. 
between  the  determination  of  the  first  estate,  and  the  vesting 
of  the  limitation  over,  will  go  to  the  heir  at  law,  if  not  otherwise 
disposed  of. 

39.  Thus,  in  the  case  of  Hopkins  v.  Hopkins,  it  was  decreed  Ante,  s.  25. 
that  till  John  Hopkins  had  a  son,  the  rents  and  profits  should 

go  to  the  heir  at  law  of  the  testator  ;  and  afterwards  a  son  being 
born  to  John  Hopkins,  upon  the  death  of  that  son,  it  was  de- 
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creed  that  the  rents  and  profits  should  belong  to   the  heir,  till 
some  other  person  should  become  entitled  under  the  limitations 
in  the  will. 
Bullock  V.  40.  A  testator  devised  his  real  estate  to  trustees,  and   willed 

SU)nes,2Ves.S.  thnt  the  first  SOU  of  John  Stones,  when  he  came  to  twenty-one, 
should  have  it,  and  his  heirs  for  ever;  and  that  he  should 
be  well  educated.  John  Stones  had  no  son  when  the  testator 
died. 

Lord  Hardwicke  said,  this  was  a  good  executory  devise  to 

the  fiist  son  of  John  Stones,  when  he  attained  twenty-one;  and 

as  to  I  he  rents  and  profits  in  the  mean  time,  where  there  was  an 

executory  devise,  whether  of  a  legal  or  trust  estate,  the  rents 

and  profits  went  to  the  heir  at  law ;  because  the  legal  estate 

[Duffieldf.        in  the  o*ie  case,  or  the  trust  in  the  other,  descended    in   the 

1'.  C.  New  Ser'.  niean  time  to  the  heir  at  law.     But  this  intermediate  interest, 

?,'^f!;.^''"PP^  ^'*    or  benefit  arisino-  to  the  heir  at  law,  would  determine  when  John 

\\  illiams,  ^  ' 

5  Sim.  44.]  Stones  had  a  son,  for  that  son's  education  must  come  out  of  the 
rents  and  profits. 

Which  will  pass       41.  A  devise  of  all  the  rest  and  residue  of  the  real  estate  will 

the  residue."  howcver  pass,  as  well  the  profits  from  the  testator's  death  to  the 
time  of  the  estate's  vesting  ;  as  those  from  the  determination  of 
the  first  estate,  to  the  vesting  of  the  subsequent  one. 

Ante,  c.  17.  s.  42.  Thus,  in  the  case  of  Stephens  v.  Stephens,  it  was  de- 
termined, with  the  advice  of  the  Judges,  that  the  intermediate 
profits  passed  to  Sir  R.  Stephens,  by  force  of  the  residuary 
devise,  as  an  interest  in  the  real  estate  not  otherwise  dis- 
pos€d  of. 

llo'^ersi.  Gib-        43.  A  testator  devised  all  the  rest  and  residue  of  his  real  and 

son,  1  Yes. 485.  personal  estate,  of  what  nature  or  kind  soever,  to  such  child  or 
chi'dren  as  his  daucrhter  should  have. 

Gale  r.  Gale,  R  was  held  that  the  profits,  from  the  testator's  death  to  the 

birth  of  a  child  of  his  daughter,  should  pass  under  this  de- 
vise. 

Executory  in-  44.  It  was  formerly  held,  that  contingent  estates  in  freehold 

tcrcsts  (irc  dc" 

visable.  property,  were  not  devisable ;  but  it  has  been   already  stated, 

^-f^o/^*^*  ^V     that  the  law  is  now  altered  in  that  respect ;  and  therefore  exe- 

23, 24.  &;  note.  ^^         ' 

[Scawen  v.        cutory  estates,  as  also  possibilities  accompanied  with  an  interest, 
294.]'  which  would  be  descendible  to  the  heir  of  the  object  of  them, 

dying  before  the  contingent  event  on  which  the  vesting  of  the 

estate  depended,  are  devisable. 
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45.  Executory  interests,  in  terms  for  years,  were  always  held 
to  be  devisable. 

46.  A  person  possessed  of  a  term  for  years  in  lands  devised  Veizy  v.  Pin- 
the  same,  after  his  wife's  death,  to  his  son.     The  son  made  his  44, ' 

will,  and  thereby  gave  the  lands  devised  to  him  by  his  father's 
will  to  the  plaintiffs,  and  died  in  his  mother's  lifetime. 

The  Lord  Keeper  decreed  the  lands  to  be  enjoyed  by  the 
plaintiffs,  according  to  the  will  of  the  son. 

47.  A.   devised   a    term  for  years  to  B.   for   life,   remainder  Wind  v.  Jekyl, 

^  ....         IP.  AVms.  572. 

to  C,  who  in  the  lifetime  of  B.  disposed  of  this  remanider  by 
will. 

It  was  decreed  that  the  bequest  was  good ;  and  amounted  to 
C.'s  declaring  by  his  will  that  his  executor  should  stand  pos- 
sessed of  the  term,  in  trust  for  the  devisee. 

48.  At  common  law,  a  possibility  was  held  not  to  be  assign-   And  also  as- 
able,  although  in  certain  cases  it  might  be  released.     But  the   r'l^,  r.  93.] 
Court  of  Chancery  has,  in  many  instances,  determined  that  a 
possibility  of  a  term  for  years  is  assignable. 

49.  A  person  possessed  of  a  term  for  1000  years  bequeathed  Kimpland  d. 
it  to  B.  for  fifty  years,  if  he  should  so  long  live,  and  after  his  2  i"reem!'250. 
decease  to  C,  and  died.     C.  assigned  it  to  D.  during  the  life  of 

B. ;  and  this  assignment  was  held  good. 

50.  A  person  devised  a  term  for  years  to  his  wife  for  life,  re-  Theobald  v. 
mainder   to    his   son    and   daughter.      The    daughter    and    her  Wms.  608. ' 
husband,  in  the  lifetime  of  the  wife,  assigned  over  their  moiety,  1^^  ^^°^'  ^'^^•i 
and  after  the  death  of  their  brother  they  assigned  over  the  other  vide  Wright  r. 
moiety,  the  mother  being  still  alive.  4Qg_°  ''      ^^* 

This  assignment  was  established  by  the  Court  of  Chancery, 
and  also  by  the  House  of  Lords. 

51.  Executory  interests,  or  possibilities   in   freehold    estates.  Might  before 
might  [previously  to  the  recent  statutes  3   8c  4  Will.  4.  c.  74.   4.V. 74.be pass- 
Enoland,  and  4  Sc  5  Will.  4.  c.  92.  Ireland]  be  passed  at  law  by  ed  by  fine  or  re- 

o  ■*  *  •'     covery,  and  may 

deed,  fine  and  common  recovery,  by  way  of  estoppel  ;  of  which   now  be  released. 

lit   35.  c«  1  '2. 

an  account  has  been  already  given  :  and  they  might  also  be  re-  xitise.c'.  9~. 
leased  in  certain  cases,  (a) 


(a)  [Now,  as  regards  lands  in  Ireland  by  the  stat.  4  &  5  \Vill.  4.  c.  92.  s.  22.  persons 
not  being  expectant  heirs  (general  or  special)  are  empowered  to  dispose  of  contingent 
estates  and  interests  by  any  assurance,  whether  deed  or  will,  or  any  other  instrument  by 
which  they  could  have  made  such  disposition  of  the  estate,  if  vested  in  possession.    The 
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Descendible  52.  An  executory  interest,  whether  in  estates  of  inheritance, 

and  transmissi- 
ble lolieirsaud    or  in  terms  lor  years,  is  descendible  and   transmissible  to  the 

heirs  or  executors  of  the  devisee   thereof,  where  such  devisee 

dies  before  the  contingency  happens ;  and  if  not  disposed   of 

before,  will  vest  in  such  heirs  or  executors,  when  the  contingency 

happens. 

Gurneli;.  53.  A  testator  devised  to  A.  and  his  heirs,  and  if  he  died 

Wood,  8  Vin.  i     i  •       i      •  a       i-     i     i     /• 

Ab.  112.  berore  twenty-one,  then  to  13,  and  liis  heirs.     A.  died   before 

WillesR.  211.  tvventy-one,  but  B.  died  before  him.  The  question  was, 
whether  B.'s  heirs  should  take.  And  the  Court  clearly  held, 
that  though  B.  died  in  the  lifetime  of  A.,  yet  his  heirs  might 
well  take  under  the  executory  devise ;  for  that  such  a  devise 
was  not  to  be  considered  as  a  mere  possibility,  but  as  an  interest 
of  the  same  nature  as  a  contingent  remainder,  and  consequently 
transmissible. 
Goodright  v.  54.  George  Paynter  devised  freehold  and  copyhold  messuages 

Searle,  2  Wils.     ^     ,  .  y>  ^^  ,  .      ,     •  ,  ■  r  T 

R.  29.  Scott  V.  to  his  son  (jrcorge  Faynter,  his  heirs  and  assigns  tor  ever ;  but 
CO  ,ane,c.  .  jf  |^g  should  happen  to  die  before  he  attained  his  age  of  twenty- 
one  years,  leaving  no  issue  living  at  the  time  of  his  death,  then 

[Doer.Hutton,  \iq  devised  the  same  premises  to  his  mother  Catherine  Paynter, 
3  Bos.  &  P.  .  .        ^  ^ 

643.]  her  heirs  and  assigns  for  ever.     After  the  decease  of  the  testator, 

his  mother  Catherine  Paynter  died  in   the  lifetime  of  George 

Paynter  the  son,  who  afterwards  died  under  age,  and  without 

issue. 

The  question  was,  whether  this  executory  devise  descended 

to  the  heir  of  Catherine  Paynter.     And  it  was  determined  that 

the  lands  vested  in  the  heir  at  law  of  Catherine  Paynter,  upon 

clause  effects  a  very  important  alteration  ia  the  law  of  real  property  in  Ireland ;  the 
English  Act  lias  no  such  clause.  The  Act,  by  abolishing  fines  and  recoveries,  took  away 
the  remedy  by  estoppel,  which,  in  many  important  instances,  was  effected  through  the 
medium  of  those  modes  of  assurance ;  but  the  section  in  question  gives  more  than  an 
equivalent ;  for  before  the  act,  contingent  estates  could  not  be  transferred  at  law  by 
deed  ;  and  by  fine  and  recovery  were  rather  bound  or  extinguished,  by  estoppel,  than 
conveyed  :  but  now,  by  virtue  of  this  provision,  the  owner  of  a  contingent  or  executory 
estate  or  interest,  may  convey  it  at  law,  and  not  as  heretofore  merely  bind  it  in  equity, 
by  contract.  15efoie  the  above  enactment,  only  those  contingent  interests  could  be  de- 
vised in  which  the  person  was  ascertained,  Fearne  C.  R.  370.  1  Roe  v.  Jones,  1  H.  Bl. 
30.  sup.  ch.  3.  s.  26.,  and  not  where  the  person  was  not  ascertained.  Doe  v.  Toni- 
kinson,  2  M.  &  S.  165.  sup.  ch.  3.  note  to  s.  24.  But  the  clause  in  question  authorises 
the  devise  of  both  classes  of  contingent  estates  and  interests.] 
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the  happening;  of  the  contingency,  viz.  upon  the  decease  of 
George  Paynter  under  age,  and  without  issue,  (a) 

65.  In  cases  of  contingent  or  executory  interests,  the  Court  of  Chancery  will 

....  •  1     1  restrain  waste. 

Chancery  will  uiterlere,  on  behalf  of  those  who  are  entitled  to 
such  interests,  to  prevent  malicious  and  unreasonable  waste  being 
committed  by  the  persons  in  possession. 

56.  Robinson  Lvtton  devised  all  his  estates,  out  of  settle-  Robinson  v. 
ment,  to  the  defendant  his  only  son,  and  to  his  heirs  and  Kep.  3  Atk. 
assigns  for  ever.  And  in  case  his  said  son  should  not  live  to 
attain  the  age  of  twenty-one  years,  leaving  no  issue  by  him 
lawfully  begotten,  then  and  in  such  case  he  gave  his  said  estate 
to  his  first  and  every  other  daughter  in  tail.  And  he  further 
directed,  that  in  case  his  said  son  should  attain  the  age  of 
twenty-one,  his  estates  in  London,  Sussex,  Sec.  should  be  sold; 
and  the  monies  arising  from  such  sales  he  gave  to  all  his 
daughters,  the  plaintifts,  in  equal  proportions,  as  an  addition  to 
their  fortunes  ;  and  in  case  one  or  more  of  his  said  daughters 
should  die,  then  her  share  to  go  to  the  survivors. 

The  testator  died  in  1732,  and  the  defendant  his  son,  being 
still  under  age,  and  going  to  cut  down  timber,  the  plaintiffs 
brought  their  bill  for  an  injunction  to  stay  the  defendant  from 
felling  timber,  as  contrary  to  their  father's  will,  who  intended 
them  the  whole  benefit  of  the  estates  in  question,  in  case  his  son 
should  attain  twenty-one. 

For  the  defendant  it  was  insisted,  that  by  the  express  words 
of  the  will  he  had  the  fee  in  him,  which  could  be  devested  only 
upon  a  contingency  that  might  never  happen ;  and  that  the 
Court  would  not  restrain  a  person,  having  the  inheritance,  from 
committing  waste.  That  it  was  unreasonable  to  put  a  man  in  a 
worse  state,  with  regard  to  his  own  interest,  because  after  his 
own  interest  determined,  he  had  one  for  a  third  person,  and  cited 
Savil  V.  Savil. 

Lord  Hardwicke. — "  If  the  defendant  has  a  legal  right  to  cut 
down  timber,  and  there  be  no  equitable  circumstances  in  the 
case,  he  ought  not  to  be  restrained  from  the  exercise  of  this 
right;  but  if  there  be  any  such,  he  ought.  I  did  not  think  fit 
to  determine  the  matter  upon  a  petition,  but  thought  it  proper 

(a)  This  case  has  been  confirmed  by  recent  judgments  of  the  Courts  of  C.  B.  and 
K.  B.,  Goodtitle  u.  White,  2  N.  R.  383.  and  15  East,  MA.—Kote  to  former  edition. 


428  Title  XXXVIII.  Devise.  Ch.  XX.  s.  56. 

for  a  bill.  As  to  the  testator's  intent,  he  never  meant  that  his 
son  should,  before  he  attained  twenty-one,  fell  all  the  timber  on 
these  estates,  which  were  devised  to  be  sold,  for  the  increasing- 
his  daughters'  portions  ;  and  it  might  liappcn  that  the  value  of 
the  timber,  when  felled,  would  equal,  or  perhaps  exceed  that  of 
the  land  :  and  his  meaning  must  have  been -to  give  it  of  the 
same  value  it  was  at  his  death  ;  which  must  be  the  same  timber 
that  was  on  it  at  that  time.  Suppose  the  greatest  part  of  this 
estate  were  meadow  ground,  and  the  defendant  was  going  to 
plough  it,  by  which  he  would  greatly  increase  his  present  profits, 
but  reduce  the  value  of  the  land,  by  turning  it  into  arable;  would 
not  the  Court  in  such  case  grant  an  injunction  ?  Certainly  it 
would.  The  testator  has  given  his  son  these  estates  only  for  a 
time,  during  which,  in  supposition  of  law,  no  waste  will  be  com- 
mitted ;  that  is,  till  the  defendant  attains  twenty-one.  For 
what  guardian  could  cut  down  timber,  and  by  that  means  turn 
part  of  the  inheritance  into  personal  estate  ?  and  this  is  a  very 
material  circumstance  with  regard  to  the  testator's  intent.  The 
next  consideration  is,  what  are  the  words  of  this  will,  which, 
putting  the  two  clauses  together,  amount  to  a  gift  of  all  his 
estates,  which  he  had  power  over,  to  his  son  for  ever;  and  that 
in  case  his  son  shall  attain  twenty-one,  then  that  the  estates 
shall  be  sold,  and  the  monies  arising  therefrom  he  gives  to  his 
daughters,  by  way  of  augmentation  of  their  portions.  Upon 
which  it  was  said,  by  the  plaintiff's  counsel,  that  the  defendant 
is  to  be  considered  as  a  trustee  of  the  inheritance,  for  the  bene- 
fit of  his  sisters ;  and  I  am  of  opinion  he  is  so,  taking  the  profits 
to  his  own  use  until  he  attains  twenty-one.  This  Court  has 
gone  greater  lengths  in  granting  injunctions  to  stay  waste  than 

Tit.  3.  c.  2.  the  courts  of  law  have  in  granting  prohibitions  against  waste  ; 
as  where  there  has  been  an  interposing  estate  for  life,  remainder 
in  fee,  in  which  case  no  action  of  waste  lies,  during  the  conti- 
nuance of  the  mesne  remainder,  1  Inst.  64.  And  injunctions 
have  been  granted  to  the  remainder-man,  notwithstanding  the 
interposing  estate  for  life.  So  where  there  has  been  tenant  for 
life,  remainder  for  life,  without  impeachment  of  waste,  remain- 
der in  fee,  the  Court  has  restrained  the  remainder-man  for  life, 
durino-  the  continuance  of  the  first  estate  for  life,  because  of  the 

Tit.  15.  c.  2.  possibility  of  his  dying  before  the  first  tenant  for  life.  The  like 
in  mortgages,  where  a  mortgagor  has  been  in  possession,    he 
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Court  has  restrained  him  from  cutting  down  timber,  without 
inquiring  whether  the  estate  itself  was  sufficient  to  answer.  Now 
this  is  much  stronger  in  the  case  of  a  trustee;  and  here  it  is 
the  same  as  if  he  had  said  '  I  give  this  estate  to  my  son  and 
his  heirs,  to  the  intent  he  may  receive  the  profits  till  twenty- 
one  ;  and  after  twenty-one,  then  to  be  sold  for  my  daughters' 
portions,'  In  wiiich  case  the  Court  would  certainly  have  re- 
strained the  defendant. 

"  There  are  three  kinds  of  interest  taken  notice  of  in  this 
Court — The  legal  estate  at  common  law  :  the  use,  which  now, 
by  27  Hen.  8,  draws  the  legal  estate  to  it ;  and  the  beneficial 
interest.  Now  how  does  it  stand  upon  this  devise  ?  The  legal 
interest  is  in  the  defendant ;  and  as  to  the  beneficial  interest, 
that  belongs  to  him  till  twenty-one,  and  then  the  whole  is  a 
trust  for  the  benefit  of  other  persons.  If  he  does  not  attain 
twenty-one,  and  leaves  no  issue,  the  estates  go  according  to  the 
several  remainders  limited  thereon  :  if  he  does,  they  are  to  be  sold 
for  auo-mentation  of  the  daughters'  fortunes.  It  would,  there- 
fore,  be  unreasonable  to  suffer  him  to  take  away  a  considerable 
part  of  the  value  of  estates  intended  for  daughters'  portions: 
nor  will  the  Court  enter  into  the  value  of  these  portions,  nor  of 
the  proportion  they  bear  to  the  son's  estate  ;  the  father  being 
the  proper  judge  of  the  division  of  his  property  in  his  family. 

"  Several  cases  have  been  put  upon  waste,  which  have  never 
been  determined  ;  only  the  Court  arguendo  has  said  it  would  do 
so  or  so.  As  that  of  an  infant  in  ventre  sa  mere,  where  the  estate 
descends  in  the  mean  time  to  the  next  heir.  It  has  been  said 
several  times  that  the  Court  would  grant  an  injunction  tore- 
strain  the  heir  from  waste ;  and  I  should  certainly  do  it.  So,  in 
such  executory  devises  as  must  take  place  within  a  reasonable 
compass,  as  in  Gore  v.  Gore,  where  the  freehold  descends  in  the  Ante,  c.  18.  s. 
mean  time,  I  doubt  whether  such  an  heir  should  be  permitted  to 
commit  waste,  and  think  he  ought  to  be  restrained.  This  in- 
junction therefore  must  be  made  perpetual,  there  being  no  other 
way  to  preserve  the  benefit  which  the  testator  intended  his 
daughters,  but  without  costs  on  either  side." 

57.  It  was  determined   in  the  following  modern  case,    after  Trusts  of  accu- 

.    ,        ,.  ,  ,    muhition  con- 

very  great  deliberation,  that  a  testator  might  direct  tlie  rents  and  fined  tothesam 
profits  of  an  estate  whereof  an  executory  devise  was  made,  to  ac-  P^JI^^y  devises. 
cumulate  till  the  time  when  such  estate  became  vested  ;  and 
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that  the  doctrine  established  in  the  preceding  cases,  respecting 
the  period  within   which  they  must  vest,  was  apphcable  to  a 
trust  of  accumulation. 
Thellussonv.  68.   Peter  Thellusson  being  seised  of  considerable  real  estates, 

4Ves.Jun.227.  ^^^  of  a  very  large  personal  estate,  and  having  three  sons,  Peter 
Isaac  Thellusson,  George  Woodford  Thellusson,  and  Charles 
Thellusson,  devised  all  his  manors,  messuai^es,  lands,  tenements, 
and  hereditaments  to  trustees,  their  heirs  and  assigns  for  ever, 
upon  the  trusts  therein-after  mentioned;  and  as  to  the  residue 
of  his  personal  estate,  he  gave  and  bequeathed  the  same  to  the 
same  trustees,  their  executors,  administrators,  and  assigns,  upon 
trust  that  they  should,  as  soon  as  conveniently  might  be  after 
his  decease,  invest  the  same  in  the  purchase  of  freehold  estates 
of  inheritance,  upon  the  trusts  therein-after  mentioned.  And  he 
directed  that  his  trustees,  their  heirs  and  assigns,  should  stand 
seised  of  the  real  estate  devised  to  them,  and  of  the  estates 
directed  to  be  purchased,  upon  trust  to  receive  the  rents  and 
profits  of  them  during  the  natural  lives  of  his  sons  Peter  Isaac 
Thellusson,  Georo;e  Woodford  Thellusson,  and  Charles  Thellus- 
son,  and  his  grandson  John  Thellusson,  son  of  his  said  son  Peter 
Isaac  Thellusson,  and  of  such  other  sons  as  his  said  son  Peter 
Thellusson  then  had  or  miglit  have,  and  of  such  issue  as  his  said 
grandson  John  Thellusson  might  have,  and  of  such  issue  as  any 
other  son  of  his  said  son  Peter  Isaac  Thellusson  might  have,  and 
of  such  sons  as  his  said  sons  George  Woodford  Thellusson  and 
Charles  Thellusson  misht  have,  and  of  such  issue  as  such  sons 
might  have,  as  should  be  living  at  the  time  of  his  decease,  or 
born  within  due  time  afterwards,  and  during  the  natural  lives  and 
life  of  the  survivors  and  survivor  of  the  several  persons  afore- 
said. The  testator  then  directed  that  his  trustees  should  from 
time  to  time  invest  the  money  to  arise  from  sucli  rents  and  pro- 
fits in  such  purchases  as  he  had  therein-before  directed  to  be 
made  with  his  personal  estate ;  and  that  they  should  from  time 
to  time  collect,  receive,  lay  out,  and  invest  the  rents  and  profits 
of  those  estates  in  the  same  manner.  And  he  directed  his  trus- 
tees from  time  to  time  to  cut  such  timber  on  the  estate  devised 
and  to  be  purchased,  as  should  be  fit  to  be  cut,  and  to  sell  the 
same  ;  and  to  invest  the  money  arising  by  such  sales  in  such 
purchases  as  were  therein-before  directed  to  be  made :  and  he 
empowered  tlie  trustees  to  make  leases,  and  generally  to  act  in 
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the  management  of  the  trust  estates,  as  if  they  were  their  own. 
He  then  directed,  that  after  the  decease  of  the  several  persons 
during  whose  hves  the  rents  and  profits  of  the  estates  devised 
and  to  be  purchased  were  directed  to  accumulate,  an  equal  par- 
tition should  be  made  by  the  trustees  of  the  estates ;  and  that 
the  whole  thereof  should  be  divided   into  three  lots  of  equal 
value  :    and  he  then  directed   the  manner  in  which  those  lots 
should  be  limited  ;  which,  as  to  the  first  of  the  lots,  is  expressed 
in  the  following  words  :  "  I  do  hereby  direct  that  the  premises 
contained  in  one  of  such  allotments,  shall  be  conveyed  to  the 
use  of  the  eldest  male  lineal  descendant  then  Uving  (and  who 
shall  be  entitled  to  the  first  choice  of  such  allotments)  of  my 
said  son  Peter  Isaac  Thellusson  in  tail  male,  with  remainder  to 
the  second,  third,  fourth,  and  all  and  every  other  male  lineal  de- 
scendant or  descendants  then  living  who  shall  be  incapable  of 
taking  as  heir  in  tail  male  of  any  of  the  persons  to  whom  a  prior 
estate  is  hereby  directed  to  be  limited,  of  my  said  son  Peter  Isaac 
Thellusson,  successively  in  tail  male;  with  remainders,  in  equal 
moieties,  to  the  eldest  and  every  other  male  lineal  descendant 
or  descendants  then  living  of  my  said  sons  George  Woodford 
Thellusson  and   Charles  Thellusson,  as  tenants  in  common  in 
tail   male,  in  the  same  manner  as  herein-before  directed  with 
respect  to  the  eldest  and  every  other  male  hneal  descendant  or 
descendants  of  my  said  son  Peter  Isaac  Thellusson,  with  cross 
remainders  between  or  among  such  male  lineal  descendants  as 
aforesaid    of  my   said  sons   George  Woodford  Thellusson  and 
Charles  Thellusson,  in  tail  male ;  or   in  case  there  shall  be  but 
one  such  male  hneal  descendant,  then  to  such  one  in  tail  male, 
with  remainder  to  the  use  of  them  the  said  ^Matthew  Woodford, 
James  Stanley,  and   Emperor  John  Alexander  Woodford,  their 
heirs  and  assigns  for  ever,  upon  the  trusts,  and  to  and  for  the 
intents    and   purposes    herein-after    mentioned,   expressed,    and 
declared  of  and  concerning  the  same." 

He  then  directed  the  estates  included  in  one  other  of  such 
allotments  to  be  conveyed  to  the  use  of  the  eldest  male  lineal 
descendant  then  hving  (and  who  was  to  have  the  second  choice 
of  such  allotments)  of  his  son  George  Woodford  Thellusson  in 
tail  male;  with  similar  remainders  to  the  second,  third,  fourth, 
and  every  other  male  lineal  descendant  or  descendants  of  the 
said  George  Woodford  Thellusson  successively  in  tail  male  ;  and 
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•  with  similar  remainders,  in  equal  moieties,  to  the  eldest  and 

every  other  male  lineal  descendant  or  descendants  then  living  of 
the  said  Peter  Isaac  Thellusson  and  Charles  Thellusson,  as  te- 
nants in  common  in  tail  male,  with  similar  cross  remainders ; 
and  with  the  ultimate  remainder  in  the  same  manner,  to  the  use 
of  the  trustees  in  fee-simple,  upon  the  trusts  therein-after  men- 
tioned. 

He  then  directed  the  estates  included  in  the  remaining  lot  to 
be  conveyed  to  the  use  of  the  eldest  male  lineal  descendant  then 
living  of  his  said  son  Charles  Thellusson  in  tail  male,  \\\i\\  simi- 
lar remainders  to  the  second,  third,  fourth,  and  every  other  male 
lineal  descendant  or  descendants  then  living  of  his  said  son 
Charles  Thellusson,  successively  in  tail  male  ;  with  remainders, 
in  equal  moieties,  to  the  eldest  and  every  other  male  lineal 
descendant  or  descendants  then  living  of  the  said  Peter  Isaac 
Thellusson  and  George  Woodford  Thellusson,  as  tenants  in  com- 
mon  in  tail  male,  with  similar  cross  remainders ;  and  with  the 
ultimate  remainder  in  the  same  manner  to  the  use  of  the  trustees 
in  fee  simple,  upon  the  trusts  therein-after  mentioned. 

And  he  directed  that  the  trustees,  their  heirs  or  assigns, 
should  stand  and  be  seised  of  the  estates  by  him  devised  and  so 
to  be  purchased  as  aforesaid,  upon  failure  of  male  lineal  descend- 
ants of  his  said  sons  Peter  Isaac  Thellusson,  George  Woodford 
Thellusson,  and  Charles  Thellusson  as  aforesaid,  in  trust  to  sell 
all  the  said  estates,  and  to  pay  the  money  to  arise  from  the  said 
sales  unto  his  Majesty,  his  heirs  and  successors,  kings  and 
queens  of  England,  to  be  applied  to  the  use  of  the  sinking 
fund,  in  such  manner  as  should  be  directed  by  act  of  Parha- 
ment. 

The  testator  died  in  1797,  leaving  his  said  three  sons;  the 
eldest  of  whom  had  then  three  sons  and  two  daughters ;  the 
second  two  daughters,  and  the  third  one  son;  and  the  wife  of 
the  eldest  son  was  then  with  child,  and  was  soon  after  delivered 
of  twin  sons. 

Some  time  after  the  decease  of  the  said  Peter  Thellusson,  two 
suits  were  instituted  in  Chancery,  respecting  his  will ;  one  of 
then)  was  upon  a  bill,  filed  by  his  widow  and  children  against 
the  acting  trustees  and  executors  of  his  will,  and  against  the 
two  sons  of  tiie  said  Peter  Isaac  Thellusson  born  after  the  testa- 
tor's decease,  and  also  against  his  Majesty's  Attorney-General, 
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praying  to  have  the  trusts  of  the  will  declared  void,  and  the  real 
estate  conveyed  to  the  said  Peter  Isaac  Thellusson,  as  heir  at 
law  of  the  testator,  and  the  personal  estate  divided  among  the 
plaintiffs,  according  to  the  statutes  of  Distribution.  The  other 
of  the  suits  was  instituted  upon  a  bill  filed  by  the  acting  trus- 
tees and  executors  of  the  will  of  the  said  Peter  Thellusson, 
against  all  the  other  persons,  who  were  parties  to  the  first  suit, 
praying  to  have  the  trusts  of  the  will  established  and  carried 
into  execution,  and  the  necessary  directions  to  be  given  for  that 
purpose.  Both  the  original  cause,  and  the  cross  cause,  came  on 
before  Lord  Loughborough,  in  Lincoln's  Inn  Hall,  in  December, 
1798,  assisted  by  the  Master  of  the  Rolls  (Sir  R.  P.  Arden), 
Mr.  Justice  BuUer,  and  Mr.  Justice  Lawrence,  and  was  argued 
at  great  length.  («)  And  on  the  19th  of  February  following  he 
pronounced  his  decree  in  both  causes,  and  thereby  dismissed  the 
bill  in  the  original  cause,  so  far  as  it  prayed  that  the  limitations 
and  dispositions  contained  in  the  will  of  the  said  Peter  Thellus- 
son of  and  concerning  his  real  estates,  and  the  general  residue  of 
the  personal  estate,  and  the  rents,  issues,  and  profits  of  such 
estates,  and  concerning  the  estates  directed  to  be  purchased,  and 
the  rents  and  profits  thereof,  and  the  trusts  thereof  might  be  de- 
clared void ;  and  declared  in  the  cross  cause,  that  the  will  ought 
to  be  established,  and  the  trusts  of  it  performed  and  carried  into 
execution  ;  and  declared  the  devises  and  limitations  of  the  estates 
contained  in  the  will  to  be  good  and  valid  in  the  law,  and  gave 
directions  accordingly. 

From  this  decree  the  three  sons  of  Mr.  Thellusson,  the  testa-  [H  Ves.  112.] 
tor,  appealed  to  the  House  of  Lords :  and  on  their  behalf  it  was 
contended  that  the  trust  attempted  to  be  created  by  Mr.  Thel- 
lusson's  will,  being  of  the  class  of  executory  trusts  created  by 
will,  must  depend  for  its  validity  on  its  being  instituted  for  those 
purposes,  and  limited  within  those  boundaries,  which  the  law 
prescribes  for  trusts  of  that  description ;  but  it  was  neither  in- 
stituted for  those  purposes,  nor  limited  within  those  boundaries. 

I.  It  was  not  instituted  for  the  purposes  which  the  law  pre- 
scribes for  those  trusts.  The  nature  of  it  was,  to  create  an 
equitable  estate  of  inheritance  commencing  at  a  future  time, 
without  limiting  an  intermediate  equitable  estate  commensurate 

(a)  Mr.  Hargrave's  argument  has  been  published  by  himself,  to  wliich  the  reader  is 
therefore  referred. — fiote  to  former  edition. 

VOL.    VI.  F  F 
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with  Ihc  interval.  By  the  old  law,  limitations  of  this  kind  were 
illeoal.  For  the  jmrposes  of  enabling  parties  to  provide  for  those 
reasonable  occasions  of  families,  which  could  not  be  provided 
for,  except  by  allowing  future  estates  of  freehold  to  be  limited 
without  a  limitation  of  such  a  previous  intermediate  estate,  they 
were  first  admitted  into  wills:  and  afterwards,  when  uses  were 
introduced,  the  uses  raised  by  them  were  admitted  among  those, 
which,  on  account  of  the  fairness  and  utility  of  their  object, 
courts  of  equity  thought  binding  on  the  consciences  of  trustees, 
and  the  performance  of  which  they  would,  on  that  ground, 
compel  by  a  subpoena.  Thus,  the  circumstance  of  their  being 
created  for  the  meritorious  purpose  of  providing  for  the  reason- 
able occasions  of  families,  was  the  ground  on  which  the  uses, 
raised  by  these  limitations,  were  admitted  among  those  which 
courts  of  equity  would  execute;  and,  of  course,  when  they  were 
not  created  for  a  purpose  of  that  nature,  the  ground  for  the  in- 
terference of  courts  of  equity  did  not  arise.  In  the  present  case 
there  was  no  such  ground.  Mr.  Thellusson's  will  was  morally 
vicious,  as  it  was  a  contrivance  of  a  parent  to  exclude  every  one 
of  his  children  from  the  enjoyment,  even  of  the  produce  of  his 
property,  during  almost  a  century;  and  it  was  politically  injuri- 
ous, as,  during  the  whole  of  that  period,  it  made  an  immense 
property  unproductive,  both  to  individuals  and  the  community 
at  large;  and  by  the  time  when  the  accumulation  shall  end,  it 
will  have  created  a  fund,  the  revenue  of  which  would  be  greater 
than  the  civil  list,  and  would  therefore  give  its  possessor  the 
means  of  disturbing  the  whole  economy  of  the  country.  The 
probable  amount  of  the  accumulated  fund,  in  the  events  which 
had  happened,  was  stated  in  the  appellant's  bill,  and  admitted 
in  the  answer,  to  be  19,000,000/.;  and,  in  case  any  of  the  per- 
sons answering  the  description  of  heir  male,  when  the  period  of 
suspense  ended,  should  be  a  minor,  and  his  minority  should  con- 
tinue ten  years,  it  would  increase  the  amount  of  that  third  to  the 
sum  of  10,802,373/.  ;  so  that,  if  the  whole  property  should 
center  in  one  person,  and  that  person  should  have  a  minority  of 
ten  years  after  the  end  of  the  period  of  suspense,  (a  circum- 
stance by  no  means  improbable,  particularly  as  Mr.  George 
Woodford  Thellusson  had  been  long  married  and  had  no  son), 
the  whole  accumulated  fund  would  amount  to  32,407,120/. 
II.  The  trust  was  not  confined  within  that  boundary  which 
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the  law  prescribes  for  trusts  of  this  description,  even  though  it 
should  be  admitted  that  all  the  lives,  during  which  the  accumu- 
lation was  to  be  carried  on,  were  in  existence  at  the  time  of  Mr. 
Thellusson's  decease,  as  one  circumstance,  which  materially  af- 
fected the  period  of  suspense,  and  which  entered  into  every  case 
in  which  the  suspense  of  property  had  been  held  legal,  did  not 
enter  into  the  present  case. 

In  examining  the  cases  decided  on  limitations  of  this  kind, 
it  would  appear,  that  in  every  one  of  them,  all  the  lives  during 
which  the  suspense  was  directed  to  be  carried  on,  were  evidently 
the  lives  of  persons  immediately  connected  with,  or  immediately 
leading  to,  the  person  with  whom,  under  the  trust  first  limited 
to  take  effect  at  the  end  of  the  suspense,  the  property  was  to 
vest.  Thus  (to  instance  two  cases  in  which  the  accumulation 
was  supposed  to  have  been  furthest  carried  on),  in  that  on  Lady 
Dennison's  will,  Miss  Midgley,  during  whose  life  the  property  in  the  Regis- 
might  be  in  suspense,  was  the  mother  of  the  second  son  to  whom  ^^^^^  the  Title 
the  property  was  devised.     And  in  Long  v.  Blackall,  the  testa-  «[  Hamson  r. 

I       i         J  to  '  Harrison,  21st 

tor's  posthumous  son   was  immediate  ancestor  to  the  heir,  in  July  1786. 

,.  ,  ,     .      •       .1  .    7Term.R.lOO. 

whom  the  property  was  directed  to  vest ;  but,  in  the  present 
case,  not  one  of  the  first  lives  had  an  immediate  connexion  with, 
or  immediately  led  to,  the  person  benefited.  In  the  sense  here 
spoken  of,  the  life  of  any  stranger  was  equally  connected  with 
and  would  equally  lead  to  "  the  respective  male  descendant  of 
the  testator's  son,"  as  the  lives  assigned  by  him  for  the  period  of 
suspense.  A  material  difference,  therefore,  in  a  point  consi- 
derably influencing  the  purpose  and  boundary  of  the  suspense, 
existed  between  the  present  and  all  the  decided  cases. 

III.  The  use  made  by  Mr.  Thellusson  of  the  rule  allowing  a 
suspense  of  property  to  be  carried  on  for  any  number  of  lives  in 
being,  was  a  fraud  on  the  rule.     It  was  a  maxim  of  law,  which 
admitted  of  no  exception,  that  nothing  should  be  effected  by 
indirect  means  which  could   not  be  done  in  a  direct  manner. 
Now  a  possible  suspense  of  property  for  twenty-five  years  was 
held  to  be  void  in  Sir  John  Lade's  case;  and,  in  the  late  case  of  Ladeu.ilolford, 
Proctor  V.  the  Bishop  of  Bath  and  Wells,  the  Court  of  Common  3  Burr.  1416. 
Pleas  unanimously  decided  against  the  legality  of  a  possible  sus-  g^jf^^  \\Mh 
pense  of  property  for  twenty-four  years.     Where  property  was  2 H,  Black. 358, 
suspended  through  the  medium  of  lives,  if  the  lives  were  those 
of  persons  connected  with  the  ultimate  owner,  the  persons  whose 

F  f2 
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lives  formed  the  period  of  suspense,  would  generally  be  the 
parents  of  the  party  ultimately  benefited,  and  would  not  there- 
fore be  more  than  one  or  two  lives  at  the  utmost.  Now  the 
probable  duration  of  one  or  two  such  lives  falls  short  of  twenty- 
one  years  ;  but,  if  an  unlimited  number  of  lives  were  taken, 
they  would  reach  a  century.  It  was  observable,  that  the  pro- 
bable duration  of  the  lives  assumed  by  Mr.  Thellusson  reached 
seventy  years.  Thus,  therefore,  if  the  rule  were  taken  to  ex- 
tend to  any  number  of  lives,  it  would  follow,  that  thougli,  where 
a  number  of  years  directly  constituted  the  term  of  suspense, 
property  could  not  be  prevented  from  vesting-  absolutely  during 
twenty-five  years,  according  to  the  determintion  in  Sir  John 
Lade's  case,  or  during  twenty-four  years,  according  to  the  case 
of  Proctor  v.  the  Bishop  of  Bath  and  Wells  ;  yet,  by  assigning 
for  the  period  of  suspense  a  number  of  lives,  whose  average 
duration  would  be  equal  to  a  given  number  of  years,  and  thus 
indirectly  making  years,  not  lives,  to  constitute  the  period  of 
suspense,  property  might  be  suspended  for  a  whole  century  ; 
and  the  present  would  be  cited,  on  future  occasions,  as  a  case  in 
point  for  extending  the  period  of  suspense  to  seventy  years. 
Thus  Mr.  Thellusson's  will  was  a  fraud  on  the  rule.  When,  in 
Duke  of  Nor-      the  Duke  of  Norfolk's  case.  Lord   Nottingham  pronounced  for 

folk's  case,  ,        ,         ,.  „  ....  i  ■    i      i  i  • 

3Ch.Ca.  1. 14.  the  legality  ot  an  executory  limitation,  which  kept  the  abso- 
2''9*^'2  Fre  7'^  ^"^^  Ownership  of  a  term  for  years  in  suspense  for  one  whole  life, 
80  Pal.  223.       and  thereby  extended  the  period  allowed  for  the  suspense  of  a 

and  Ld.  Not-  •'  '  .     .  '    . 

tingham's  term  beyond  what  had  been  settled  for  it  in  the  preceding  case 

Mr.  iiarK^ave's  ^^  Child  V.  Baylic,  the  possibility  of  the  abuse  of  that  exten- 
possession.  gJQj^  of  executorv  limitation  was   strono-lv   pressed   upon   him: 

Cro.  Jac.  459.  -^ .      .  to  J     I  I 

1  Koll.Ab.oii.  and  he  answered  it  in  these  remarkable  words:  "  It  has  been 
urged  at  the  bar.  Where  will  you  stop,  if  you  do  not  stop  at 
Child  V.  Baylie's  case  ?  I  answer,  I  will  stop  every  where, 
where  any  inconvenience  appears;  no  where  before.  It  is  not 
yet  resolved  what  are  the  utmost  bounds  of  limiting  a  contin- 
gent fee  upon  a  fee  ;  and  it  is  not  necessary  to  declare  what  are 
the  utmost  bounds  to  a  springing  trust  of  a  term  :  whenever  the 
bounds  of  reason  or  convenience  are  exceeded,  the  law  will  be 
quickly  known."  The  use  made  by  Mr.  Thellusson  of  the  will 
is,  both  in  a  private  and  public  view,  unreasonable  and  inconve- 
nient ;  and  it  is  still  more  objectionable,  as,  by  carrying  on  in- 
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directly  an  accumulation  for  seventy  years,  which  directly  could 
not  be  carried  on  for  one-third  of  such  a  number  of  years,  it  was 
a  fraud  upon  the  rule  itself  Thus,  therefore,  the  time  pointed 
at  by  Lord  Nottingham  was  come ;  and  it  was  necessary  that  it 
should  be  known,  that  the  rule  was  to  be  understood  with  this 
limitation,  that  whenever,  from  the  number  and  quality  of  the 
lives  chosen,  it  is  evident  that  accumulation,  and  not  a  family 
purpose,  was  the  object  of  the  trust,  the  bounds  of  the  reason 
and  convenience  of  the  rule  were  exceeded,  and  a  fraud  has  been 
practised  on  the  rule.  It  was  objected  to  this  conclusion,  that 
any  inquiry  into  the  reasonableness,  convenience,  or  fairness  of 
the  use  made  of  the  rule,  must  lead  to  uncertainty,  and  to  an 
exercise  of  discretion  which  the  Bench  has  always  disclaimed  : 
but  this  did  not  always  follow.  As  much  uncertainty,  and  as 
great  an  exercise  of  discretion,  attends  all  decisions  upon  uncon- 
scionable contracts,  as  will  attend  decisions  on  the  reasonable- 
ness, convenience,  and  fairness  of  the  use  made  of  the  rule  in 
question.  A  contract  might  be  objectionable  for  its  unreason- 
ableness and  unfairness,  without  being  objectionable  on  the 
ground  of  either  to  such  a  degree  as  will  induce  a  court  of 
equity  to  rescind  it ;  but  still  there  is  a  degree  in  which  equity 
will  interfere.  "  To  set  aside  a  conveyance,  there  must,"  as 
Lord  Thurlow  said,  in  the  case  of  Gwynne  v.  Heaton,  "bean  i  Bro.  Cha. 
inequality  so  strong  and  so  complete,  that  it  must  be  impossible 
to  state  it  to  a  man  of  common  sense,  without  producing  an  ex- 
clamation of  the  inequality  of  it."  So,  in  respect  to  the  rule  in 
question,  it  may  be  much  abused,  without  a  court's  being  justi- 
fied in  takino;  notice  of  the  abuse  :  but  when  the  abuse  is  so 
strong,  gross,  and  complete,  that  every  man  of  common  sense, 
to  whom  it  was  stated,  must  exclaim  against  it,  the  case  sup- 
posed by  Lord  Nottingham  was  come,  and  equity  would  inter- 
fere to  set  it  aside.  That  the  rule  had  been  strongly,  grossly, 
and  completely  abused  in  the  present  case,  appeared  not  to  be 
doubted. 

IV.  The  trust  was  not  limited  within  those  boundaries  which 
the  law  requires  for  trusts  of  this  description,  because  the  will 
attempts  to  protract  the  accumulation  during  the  lives  of  per- 
sons unborn  at  the  time  of  the  testator's  decease;  the  testator 
having  selected  for  that  purpose  the  lives  of  such  persons  as 
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might  not  be  born  "  till  within  due  time  after  his  decease  ;"  and 
the  persons  thus  described  could  not  be  considered  as  persons 
actually  born  in  his  lifetime. 

It  was  true  that  for  some  purposes,  as  at  the  common  law,  to 
take  by  descent,  and  by  the  10  &  11  W.  3.  c.  16.  to  take  by 
way  of  remainder,  a  child,  who  is  in  venire  sa  mere,  when  the 
estate  designed  for  him  would  devolve  upon  him  if  he  were  born, 
becomes  entitled  to  it  after  he  is  born,  and  may  then  enter  upon 
it,  and  devest  it  from  the  first  taker.  But  his  title  to  enter  upon 
the  estate,  after  his  birth,  was  not  a  consequence  of  his  supposed 
existence  during  the  time  he  was  in  ventre  aa  mere;  but  because, 
in  the  case  of  his  taking  by  descent,  the  law,  at  the  instant  of 
his  birth,  invests  hira,  though  a  posthumous  child,  with  the 
character  of  heir,  and,  consequently,  with  all  the  rights  of  heir- 
ship ;  and  because,  when  he  claims  by  way  of  remainder,  it  is 
expressly  provided  by  the  10  &  11  W.  3.  c.  16.  that  the  re- 
4  mainder  shall  vest  in  him  upon  his  birth.     If  the  law  considered 

him  to  exist  before  his  birth,  the  freehold,  during  the  time  of  his 
being  in  ventre  sa  mere,  would  be  vested  in  him  in  the  eye  of  the 
law,  and  for  the  purposes  of  law ;  but  that  clearly  was  not  the 
case.  For  while  he  was  in  ventre  sa  mere,  the  law  vested  the  free- 
hold in  the  intermediate  taker  as  heir,  with  every  right  and 
burthen  of  heirship  ;  so  that,  after  the  birth  of  the  nearer  heir, 
he  even  retained  the  profits  of  the  estates  against  him.  That 
class,  therefore,  of  lives,  which  was  now  the  subject  of  observa- 
tion, neither  had  nor  could  have  an  existence,  either  in  fact  or 
law,  in  the  time  of  Mr.  Thellusson.  It  followed  that,  by  the 
admission  of  them  into  the  term  of  suspense,  the  ground  pre- 
scribed by  law  for  the  suspense  of  real  property  had  been 
exceeded.  No  cases,  the  subject  of  which  was  real  pro- 
perty, could  be  mentioned,  in  which  a  child  in  ventre  sa  mere 
had  been  held  to  be  in  existence  for  any  purpose,  except  to 
hmit  the  estate  of  the  first  devisee,  or  for  the  child  himself, 

Ainb.708.712.  being  the  substituted  devisee.  In  Bennett  v.  Honey  wood.  Lord 
Bathurst  declared  that  the  Court  had  never  construed  a  child 
in  ventre  sa  mere  to  be  actually  born,  at  the  time  of  the  death 
of  the  testator,  except  in  a  case  of  devise  to  the  children.  Cases 
upon  trusts  of  personal  estates  were  not  applicable  to  cases  of 
the  present  description,  arising  on  devises  of  real  estates :  for 
though  rules  of  law,  which  require  that  an  estate  of  freehold 
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should  be  actually  vested  in  some  person,  and  therefore  deny  a 
legal  existence  to  a  child  in  ventre  sa  mere,  even  for  his  own  benefit 
were  in  nowise  applicable  to  trusts  of  personal  estate.  The  case 
of  Long  V.  Blackall  was  the  only  case  where  the  lawfulness  of 
making  a  child  in  venire  sa  mere,  a  life,  for  the  purpose  of 
suspense,  seemed  to  have  been  admitted  :  but  that  was  a  case 
of  personal  estate.  Kow,  as  there  was  no  law  which  denied  a 
legal  existence  to  a  child  in  ventre  sa  mere,  where  personal 
estate  was  concerned,  there  seemed  (especially  where,  as  in 
Long  V.  Blackall,  it  gave  effect  to  a  provision  made  by  a  parent 
for  a  child,)  that  there  was  strong  ground  to  contend  that  a 
child  in  ventre  sa  mere  should,  in  the  eye  of  the  law,  be  sup- 
posed to  exist  for  his  own  benefit,  and  that  there  should  be  a 
strong  disposition  in  the  courts  to  favour  such  an  argument ;  but^ 
in  the  present  case,  from  the  mere  impossibility  of  supposing  the 
freehold  to  be  in  the  child  while  m  ventre  sa  mere,  the  argument 
was  wholly  inadmissible. 

Admitting,  however,  that  the  lives  in  question  were,  for  some 
purposes  of  law,  in  existence  in  the  lifetime  of  Mr.  Thellusson, 
theyc  ertainly  were  not  in  existence  for  the  use  he  made  of  them. 
In  the  cases  where  the  nine  months  have  been  mentioned,  as  a 
period  allowed  for  protracting  the  suspense  of  property,  it  was 
generally  added  that  the  nine  months  were  allowed,  for  the  sake 
of  the  child  intended  to  be  benefited  by  the  protraction ;  but  a 
single  instance  could  not  be  produced  where  the  nine  months 
have  been  added  for  any  other  purpose  ;  and  perhaps  an  instance 
could  not  be  brought  where  the  courts  have  had  occasion  to 
mention  the  nine  months,  without  adding  at  the  same  time  that 
they  were  allowed  merely  for  the  benefit  of  the  posthumous 
child.  Then,  how  does  the  argument  stand  ?  A  posthumous 
child  is,  in  fact,  unborn  at  the  testator's  decease ;  the  law 
allows  that,  when  after  his  birth  he  answers  the  character  of 
heir  taking  by  descent,  and  also  that  in  some  cases  especially 
provided  for  by  act  of  parliament,  his  being  in  ventre  sa  mere 
shall  not  deprive  him  of  an  estate,  to  which,  if  actually  born  at 
the  time  of  its  devolution,  he  would  have  been  entitled.  To  argue 
from  this,  that  for  all  purposes,  and  particularly  for  the  purposes 
which,  as  in  the  present  case,  operate  to  their  prejudice,  posthu- 
mous children  should,  in  the  supposition  of  law,  be  thought  in 
existence,  was  unjustifiable. 
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V.  In  other  respects,  the  suspense  evidently  extended  beyond 
the  lives  of  persons  in  being  at  the  testator's  decease. 

The  classes  of  lives  are  described  by  the  testator  in  the  follow- 
ing words : — 

(I.)  "  During  the  natural  lives  of  my  sons  Peter  Isaac  Thcl- 
lusson,  George  Woodford  Thellusson,  and  diaries  Thellusson." 

(II.)  "  And  of  my  grandson  John  Thellusson,  son  of  my  said 
son  Peter  Isaac  Thellusson." 

(III.)  "  And  of  such  other  sons  as  my  said  son  Peter  Isaac 
Thellusson  now  has  or  may  have." 

(IV.)  "  And  of  such  issue  as  my  grandson  John  Thellusson, 
son  of  my  said  son  Peter  Isaac  Thellusson  may  have." 

(V.)  "  And  of  such  issue  as  any  other  sons  of  my  said  son  Peter 
Isaac  Thellusson  may  have." 

(VI.)  "  And  of  such  sons  as  my  said  sons  George  Woodford 
Thellusson  and  Charles  Thellusson  may  have." 

(VII.)  "  And  of  such  issue  as  such  sons  may  have,  as  shall 
be  living  at  the  time  of  my  decease,  or  born  in  due  time  after- 
wards." 

The  question  was,  whether  all  the  lives  mentioned  in  this  part 
of  the  will  must  necessarily  have  been  in  existence  in  the  lifetime 
of  the  testator,  or  whether  some  of  them  might  come  into  exist- 
ence after  his  decease  ?  On  the  last  supposition,  the  devise  was 
evidently  too  remote.  Now,  unless  the  words  in  the  third,  fourth, 
fifth,  sixth,  and  seventh  members  of  the  sentence,  were  restrained 
by  the  qualifying  words,  *'  as  shall  be  living  at  the  time  of  my 
decease,  or  born  within  due  time  afterwards,"  which  were  intro- 
duced at  the  end  of  the  last  member  of  the  sentence,  they  mani- 
festly extended  to  persons  who  might  be  born  after  Mr.  Thellus- 
son's  decease.  But  the  qualifying  words  could  not,  upon  any 
principle,  either  of  grammatical  or  legal  construction,  apply  to 
them.  In  common  sense,  by  every  rule  of  grammar,  and  accord- 
ing to  every  principle  and  precedent  of  legal  construction,  words 
of  relation  are  always  exclusively  referred  to  the  next  immediate 
antecedent ;  unless  such  exclusive  reference  embarrasses  the 
sentence.  But,  in  the  present  case,  the  sentence  will  not  only 
not  be  embarrassed,  by  confining  the  reference  in  the  last  member 
of  the  sentence  to  the  next  immediate  antecedent  in  that  sen- 
tence, but  the  sentence  will  be  embarrassed  in  an  extreme  de- 
gree, by  extending  the  reference  to  any  prior  member  of  it.     It 


Title  XXXVIII.  Devise.  Ch.  XX.  s.  58.  441 

will  not  be  embarrassed  by  confining  the  reference  to  the  last 
antecedent  in  the  last  member  of  the  sentence,  for  every  member 
of  the  sentence  will  then  be  complete  in  itself;  every  member 
will  have  its  word  of  relation,  and  an  antecedent  word,  to  which 
it  explicitly  refers  :  but  it  will  be  embarrassed  in  an  extreme  de- 
gree, by  extending  the  reference  to  the  prior  members  of  the 
sentence.     The  restrictive  words  could  not  be  applied  to  the  first 
or  second  members  of  the  sentence,  without  making  them  abso- 
lute nonsense  :  this  alone  leads  to  the  conclusion,  that  they  were 
not  to  be  referred  to  the  other  members  of  the  sentence,  espe- 
cially, as  without  them,  and  standing  by  itself,  each  of  those 
members  is  perfect.     If  the  restrictive  words  were  referred  to  the 
third  and  fourth   members  of  the  sentence,  one  half  of  them 
must  be  omitted,  or  the  reference  would  make  them  perfect  non- 
sense :  for  the  words,  "  born  in  due  time  afterwards,"  could  never 
be  referred  to  the  words,  "  now  has;"  as  it  is  impossible  that  a 
testator,  speaking  of  sons  living  when  his  will  is  made,  can 
describe  them  as  sons  who  may  be  born  in  due  time  after  his 
decease.     The  fifth  member  of  the  sentence  was  complete  with- 
out the  restrictive  words ;  they  did  not  however  make  nonsense 
of  it,  but  then  they  left  it  altogether  open  to  the  force  of  the 
objection,  as,  by  every  rule  of  construction,  the  restrictive  words, 
if  they  were  applied  to  that  member  of  the  sentence,  must  be 
referred  to  the  "  sons"  mentioned  in  it,  and  not  to  "  the  issue 
of  the  sons."     It  was  impossible  to  suppose  that  a  testator,  of 
the  age  of  sixty-four  at  the  time  he  made  his  will,  should  have 
had  it  in  his  contemplation  to  provide  for  the  event  of  there 
being  in  existence,  at  the  time  of  his  decease,  a  son  of  an  unborn 
grandson  of  his  body  ;  yet  to  that  supposition  the  reference  of 
the  restrictive  words  to  the  word  "  issue,"  in  the  5th  member  of 
the  sentence,  necessarily  led.     Now,  if  they  were  referred  to  the 
word    "  sons,"  the   word  "  issue"  was  left  unqualified  ;    and 
then,  among  the  lives,  during   which   the  period  of  suspense 
was  to  be  carried  on,  all  the  issue  of  the  sons  must  be  reckoned, 
whenever  such  issue  should  be  born.     It  was  apprehended,  that 
this  was  the  only  admissible  construction ;  and  that  the  legal 
boundary  of  suspense  was  therefore  exceeded. 

VI.  Finally,  the  testator  exceeded  the  bounds  prescribed  by 
law  for  the  suspense  of  property,  in  the  clause  by  which  he  di- 
rected the  property  to  be  vested  in  the  funds  till  purchases  could 
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be  found.  The  proper  and  only  legal  mode  of  declaring  the 
trusts  of  these  investments,  for  the  purpose  probably  in  the  con- 
templation of  the  testator  was,  directing  the  dividends,  and  the 
annual  produce  of  them,  to  be  applied  to  the  persons,  and  in  the 
manner  in  which,  if  lands  were  actually  purchased  and  settled, 
conformably  to  the  trust,  the  rents  of  them  would  be  ajjplicable. 
This  the  testator  did  not  do ;  but,  on  the  contrary,  directed  the 
accumulation  to  be  carried  on  till  the  purchases  were  actually 
made:  so  that  the  beneficial  ownership  of  the  property  would 
be  suspended,  not  only  till  all  the  lives,  during  which  it  was 
directed  to  accumulate,  should  expire,  but  during  such  further 
period  as  might  elapse  between  the  decease  of  the  last  surviving 
life  and  the  completion  of  the  last  purchase. 

On  the  other  side  it  was  contended,  on  behalf  of  his  Majesty 
and  the  public,  that  the  decree  should  be  affirmed,  for  the  follow- 
ing reasons : — 

I.  That  the  only  question  was,  whether  the  testator  had 
transgressed  any  of  those  rules  of  law  or  equity  which  were 
sanctioned  and  established  by  decisions  of  courts  of  justice  at 
the  time  when  he  made  his  will  ?  That  an  executory  devise  was 
good  which  was  to  take  effect  in  possession,  after  the  determina- 
tion of  any  number  of  lives  of  persons  actually  born,  and  after 
the  death  of  a  child  in  ventre  sa  mere  (allowing  for  the  period  of 
gestation  of  such  child),  was  a  rule  which  could  not  now  be 
shaken,  without  shaking  the  foundation  of  the  law.  In  the 
present  case,  on  the  determination  of  only  nine  lives,  there  would 
be  a  vested  estate  in  possession ;  and  the  vesting  therefore  of 
the  property  in  question  was  not  postponed  for  a  longer  period 
than  the  law  allowed.  That  there  was  nothing  in  this  case 
wliich,  in  technical  language,  tended  to  a  perpetuity.  An  estate 
might  be  limited  to  one  for  life,  remainder  to  another  for  life, 
remainder  to  a  third,  and  so  on  to  twenty  persons  for  life ; 
nay,  a  settlement  had,  by  the  directions  of  a  court  of  equity, 
been  made,  limiting  an  estate  to  fifty  persons  in  being,  for 
their  successive  lives,  and  no  inconvenience  had  ever  been  ap- 
prehended from  such  limitations.  The  rule  had  been  laid 
down  in  plain  and  intelligible  terms,  with  reference  to  the 
very  circumstance  of  the  number  of  lives  ;  that  it  did  not  signify 
how  great  the  number  of  lives  was,  for  it  was  but  for  the  life  of 
the  survivor,  and  therefore  for  the  life  of  but  one  person.     A 
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man  might  appoint  100  or  1000  trustees,  and  that  the  survivor 
should  appoint  a  life  estate,  that  would  be  within  the  line  of  a 
perpetuity.  The  Judges  had  never  been  aware  of  the  difference 
between  one  life  and  twenty  lives.  Every  executory  devise  was 
good  that  did  not  tend  to  make  an  estate  unalienable  beyond  the 
period  allowed  by  law  as  to  legal  estates,  which  could  not  be 
rendered  unalienable  beyond  the  time  at  which  the  remainder- 
man, who  was  not  in  existence  at  the  time  of  the  limitation  of 
the  estate,  would  arrive  at  the  age  of  twenty-one.  The  Court 
had  no  criterion  to  judge  of  the  inconvenience  arising  from  re- 
straining the  alienation  of  property  by  executory  devise,  except 
by  analogy  to  the  restraint  which  the  common  law  allowed  to  be 
put  on  the  alienation  of  real  property. 

II.  That  the  notion,  that  an  executory  devise  was  good  or  bad 
accordino;  to  the  number  of  lives  after  which  it  was  to  take  effect, 
never  occurred  to  any  Judge  or  lawyer  until  the  present  case  ; 
nor  could  such  a  notion  be  supported,  unless  it  should  be  de- 
termined that  a  Judge  was  to  decide  upon  the  particidar  cir- 
cumstances of  each  particular  case,  and  that  he  was  not  to  look 
for  a  general  rule,  but  for  particular  instances  in  which   the 
general  rule  had  been  acted  upon.     That  in  the  Duke  of  Nor- 
folk's case.  Lord  Nottingham,  so  far  from  deciding  upon  the 
principle,  that  executory  devises  must  depend  upon  the  rule  of 
convenience  or  inconvenience,  had  positively  declared,  that  he 
intended  to  confine  executory  devises  and  trusts  within  the  limits 
of  estates  tail,  and  without  any  exception,  he  gave  the  same  li- 
mitation to  executory  devises,  and  trusted  that  the  extent  of  the 
property,  the  cruelty  or  kindness  of  the  disposition,  could  not  be 
permitted   to  operate  upon  the  decision  of  a  court  of  justice. 
The  intention  of  this  case  was  clear  and  certain  ;  it  was  con- 
sistent with  the  rules  of  law  that  intention  could  not  be  controlled 
by  ideas  of  its  fitness  or  unfitness,  of  its  policy  or  impolicy  ;  the 
intention  of  the  testator  was  consistent  with  the  settled  rules  of 
law  at  the  time  when  his  will  was  made,  and  therefore  the  will 
must  be  established. 

III.  That  the  objection,  that  the  doctrine  of  executory  devises  Hopkins  v. 

■^  .  ,,  Hopkins,  Talb. 

was  not  applicable  to  a  trust  of  accumulation,  was  totally  un-  Rep.  44. 
founded  ;  the  attention  of  a  court  of  equity  had  been  frequently 
directed  to  a  trust  of  accumulation.     There  were  many  cases  in 
which  accumulation  had  been  directed  by  the  Court,  because  the 
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testator  had  directed  it  expressly  ;  others  in  which  it  had  been 
Rogers  r.  Gib-  directed  because  the  will  contained  indications  of  such  an  inten- 
son.lVes.S.  ^.^^  ^^  ^^^  Others  in  which  the  attention  of  the  Court  had  been 
so  particularly  called  to  the  legality  of  the  accumulation  directed, 
as  to  fix  the  period,  beyond  which  such  accumulation  was  not  to 
extend;  the  objection  had  never  been  before  made,  even  in  ar- 
Harrisonu.llar-  gument,  except  in  the  case  of  Lady  Dennison's  will,  when  it  was 
ml'.  "^''  "^"'^  '"^'^^^  '"  argument,  but  without  success.  That  it  had  always 
been  considered  as  in  the  power  of  a  testator  to  direct  an  accu- 
mulation of  the  rents  and  profits  of  his  estates  for  the  same  pe- 
riod of  time,  during  which  the  law  allows  the  testator  to  render 
his  estate  unalienable.  If  that  was  not  the  period  during  which 
the  trust  of  accumulation  was  to  continue,  what  other  period 
was  to  be  substituted?  Might  the  accunmlation  be  permitted 
for  one  life,  or  for  three  lives,  or  for  twenty  ?  Different  Judges 
might  entertain  very  different  opinions  upon  the  subject;  one 
good  life  might  be  more  than  equal  to  fifty  bad  lives.  The  rule 
therefore  which  could  be  neither  extended  nor  contracted,  was 
laid  down  by  the  law  ;  and  was,  that  accumulation  might  go  on 
during  that  period  of  time,  during  which  the  law  permitted  the 
estate  to  remain  unalienable :  the  law  did  not  regard  the  quan- 
tity of  property  accumulated,  but  anxiously  provided  that,  when 
accumulated,  it  should  not  remain  unalienable  beyond  a  period 
clearly  marked  out  and  ascertained. 

IV.  With  respect  to  the  objection,  that  a  child  in  ventre  sa 
mere  was  not  a  life  in  being  for  the  purpose  of  suspending  the 
absolute  vesting  of  an  estate,  it  was  clear  that  such  children 
were  considered  by  the  law  as  in  being  for  a  variety  of  purposes. 
They  were  considered  as  in  being  at  the  death  of  an  intestate, 
in  order  to  be  entitled  to  take  under  the  statute  for  distribution 
of  an  intestate's  estates ;  they  were  capable  of  taking  by  descent 
estates  in  fee  simple  or  in  fee  tail.  It  was  admitted,  that  they 
were  to  be  considered  as  in  being  for  all  purposes  and  in  all 
cases  for  their  own  benefit ;  but  it  was  said,  that  they  were  not 
considered  as  in  being  for  such  a  purpose  as  the  present;  the 
whole  foundation  for  the  argument,  that  such  children  were  to 
be  considered  as  in  being  for  their  own  benefit  only,  rested  upon 
some  words  which  some  reporters  of  decisions  have  ascribed  to 
.Judges  when  delivering  their  opinions  upon  claims  made  by  such 
children  ;  but  these  words,  if  they  were  used  in  those  cases,  by 
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no  means  neoative  the  proposition,  that  such  children  were  in 
being  for  all  purposes ;  there  was  ho  reason  for  confining  the 
rule ;  they  were  entitled  to  all  the  privileges  of  other  persons, 
and  it  was  reasonable  they  should  be  the  means  of  conferring 
privileges  upon  other  persons:  but  the  law  considered  such 
children  as  in  being,  in  cases  in  which  they  might  be  preju- 
diced;  they  might  be  vouched  in  a  recovery,  though  such 
voucher  was  for  the  purpose  of  making  them  answerable  over  in 
value  ;  they  might  be  executors.  Such  a  child  had  been  con- 
sidered in  being  for  such  a  purpose  as  the  present,  in  Long  v. 
Blackall,  which  was  a  complete  decision  on  the  very  point. 
Supposing  that  the  case  of  Long  v.  Blackall  had  not  settled  the 
point,  the  words  in  the  testator's  will,  "  born  in  due  time  after- 
wards," afforded  a  principle  of  construction  sufficient  to  maintain 
the  point.  Those  words  must  mean,  in  construction  of  law,  as 
describing  that  period  during  which  persons  might  come  in  esse, 
for  whose  lives,  according  to  the  law,  the  accumulation  might  go 
forward. 

V.  With  respect  to  the  objection,  that  the  words  of  restric- 
tion in  the  will,  "  as  shall  be  living  at  the  time  of  my  decease, 
or  born  in  due  time  afterwards,"  were  according  to  just  construc- 
tion, to  be  confined  to  the  last  class  of  persons,  during  whose 
lives  the  accumulation  was  to  be,  and  could  not,  according  to 
the  rules  of  construction,  be  carried  back  to  any  of  the  preceding 
classes ;  it  was  submitted,  that  the  clause  of  restriction  could 
not  be  disconnected  from  all  the  descriptions  of  persons  whose 
lives  were  specified,  it  was  one  sentence,  and  the  qualification 
was  applicable,  and  must  be  applied  to  the  whole ;  strict  gram- 
matical construction  was  not  the  rule  which  governed  in  wills, 
if  the  intention  of  the  testator  required  a  different  construction: 
and  this  sort  of  construction  applied  to  all  cases,  whether  the 
testamentary  disposition  were  contrary  to,  or  consistent  with, 
what  might  be  considered  as  worthy  of  favour,  that  the  intention 
of  the  testator,  if  it  were  not  inconsistent  with  the  rules  of  law, 
was  alone  to  be  attended  to.  That  it  was  impossible  to  read  the 
clause  in  question,  with  a  view  to  discover  the  real  meaning 
of  the  testator,  without  being  convinced  that  the  testator  meant 
to  apply  the  restrictive  words  to  all  the  members  of  the  clause, 
that  should  require  such  restriction ;  the  adding  of  the  restric- 
tion after  the  enumeration  of  the  last  class  of  persons,  was  not, 
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because  it  was  intended  to  apply  to  that  only,  but  in  order  to 
avoid  the  frequent  repetition  of  it. 

VI.  As  to  the  objection,  that  the  testator  had  exceeded  the 
bounds  prescribed  by  law  for  the  suspense  of  property,  in  the 
clause  by  which  he  directed  the  property  to  be  invested  in  the 
funds,  until  sucli  purchases  should  be  found,  if  such  objection 
was  now  to  be  repeated,  the  answer  was,  that  such  was  the 
case  in  every  will,  where  there  was  a  direction  to  lay  out  the 
accumulating  fund  of  principal  and  interest  in  lands.  It  was 
always  in  this  way  that,  until  the  purchase  could  be  made, 
the  money  was  to  be  accumulated,  where  an  accumulating  fund 
was  to  be  made  the  ground  of  purchase,  the  interest  and  divi- 
dends, until  the  purchase  was  made,  were  never  directed  to  be 
paid  to  the  person  who  would  be  entitled  to  the  rents  and  profits 
of  the  lands  to  be  purchased. 

The  following  questions  were  put  to  the  Judges  : — 
I.  A  testator,  by  his  will  being  seised  in  fee  of  the  real  estate 
therein  mentioned,  made  the  following  devise : — "  I  give  and 
devise  all  my  manors,  messuages,  tenements,  and  hereditaments, 
at  Brodsworth,  in  the  county  of  York,  after  the  death  of  my 
sons  Peter  Isaac  Thellusson,  George  Woodford  Thellusson,  and 
Charles  Thellusson,  and  of  my  grandson  John  Thellusson,  son 
of  my  said  son  Peter  Isaac  Thellusson,  and  of  such  other  sons 
as  my  said  son  Peter  Isaac  Thellusson  now  has  or  may  have, 
and  of  such  issue  as  my  said  grandson  John  Thellusson  may 
have,  and  of  such  issue  as  any  other  sons  of  my  said  son  Peter 
Isaac  Thellusson  may  have,  and  of  such  sons  as  my  said  sons 
Georp-e  Woodford  Thellusson  and  Charles  Thellusson  may  have, 
as  shall  be  living  at  the  time  of  my  decease,  or  born  in  due  time 
afterwards  ;  and  after  the  deaths  of  the  survivors  and  survivor 
of  the  several  persons  aforesaid,  to  such  person  as,  at  the  time 
of  the  death  of  the  survivor  of  the  said  several  persons,  shall 
then  be  the  eldest  male  lineal  descendant  of  my  son  Peter  Isaac 
Thellusson,  and  his  heirs  for  ever."  At  the  time  of  the  testator's 
death,  there  were  seven  persons  actually  born,  answering  the 
description  mentioned  in  the  testator's  will :  and  there  were  two 
in  ventre  sa  mere,  answering  the  description,  if  children  in  ventre 
sa  mere  do  answer  that  description.  All  the  said  several  persons 
so  described  in  the  testator's  will,  being  dead  ;  and  at  the  death 
of  the  survivor  of  such  several  persons,  there  being  living  one 
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male  lineal  descendant  of  the  testator's  son  Peter  Isaac  Thel- 
lusson,  and  one  only  :  Is  such  person  entitled  by  law,  under  the 
legal  effect  of  the  devise  above  stated,  and  the  legal  construc- 
tion of  the  several  words  in  which  the  same  is  expressed,  to 
the  said  manors,  messuages,  tenements,  and  hereditaments  at 
Brodsworth  ? 

II.  If,  at  the  death  of  the  survivor  of  such  several  persons 
as  aforesaid,  such  only  male  lineal  descendant  was  not  actually 
born,  but  was  in  ventre  sa  mere,  would  such  lineal  descendant, 
when  actually  born,  be  so  entitled  ? 

The  Lord  Chief  Baron  of  the  Court  of  Exchequer  (Sir  Archi- 
bald McDonald),  dehvered  their  unanimous  opinion  upon  the 
said  questions  in  the  affirmative. 

The  following  is  a  note  of  his  Lordship's  speech  on  that 
occasion : 

'•  The  first  objection  to  the  will  is,  that  the  testator  has  ex- 
ceeded that  portion  of  time  within  which  the  contingency  must 
happen,  upon  which  an  executory  devise  is  permitted  to  be 
limited  by  the  rules  of  law,  for  three  reasons.  First,  Because 
that  so  great  a  number  of  lives  cannot  be  taken,  as  in  the  pre 
sent  instance,  to  protract  the  time  during  which  the  vesting  is 
suspended ;  and,  consequently,  the  power  of  alienation  sus- 
pended. Secondly,  That  the  testator  has  added  to  the  lives  of 
persons  who  should  be  born  at  the  time  of  his  death,  the  lives  of 
persons  who  might  not.  Thirdly,  That  after  enumerating  dif- 
ferent classes  of  lives,  during  the  continuance  of  which  the 
vesting  is  suspended,  the  testator  has  concluded  with  these  re- 
strictive words,  *  as  shall  be  living  at  my  decease,  or  born  in 
due  time  afterwards ;'  that,  as  these  words  appertain  only  to 
the  last  class  in  the  enumeration,  the  words  which  are  used  in 
the  preceding  classes  being  unrestricted,  they  will  extend  to 
grandchildren  and  great-grandchildren,  and  so  make  this  exe- 
cutory devise  void  in  its  creation,  as  being  too  remote.  With 
respect  to  the  first  ground,  viz.  the  number  of  lives  taken,  which 
in  the  present  instance  is  nine,  I  apprehend  that  no  case  or 
dictum  has  drawn  any  line,  as  to  this  point,  which  a  testator  is 
forbidden  to  pass.  On  the  contrary,  in  the  cases  in  which  this 
subject  has  been  considered,  by  the  ablest  Judges,  they  have  for 
a  great  length  of  time  expressed  themselves  as  to  the  number  of 
lives,  not  merely  without  any  qualification  or  circumscription. 
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but  have  treated  the  number  of  existing  lives  as  a  matter  of  no 
moment;  the  ground  of  that  opinion  being,  that  no  public  in- 
convenience can  arise  from  a  supension  of  the  vesting,  and  there- 
by placing  land  out  of  circulation,  during  any  one  life ;  and 
that,  in  fact,  the  life  of  the  survivor  of  many  persons  named 
or  described  is  but  the  life  of  some  one.  This  was  held,  without 
dissent,  by  Tvvisden,  in  Love  v.  Wyndham,  1  Mod.  50.,  twenty 
years  before  the  determination  of  the  Duke  of  Norfolk's  case, 
who  says,  that  the  devise  of  a  term  may  be  for  twenty  lives,  one 
after  another,  if  all  be  in  existence  at  once.  By  this  expression 
he  must  be  understood  to  mean  any  number  of  lives,  the  ex- 
tinction of  which  could  be  proved  without  difficulty.  When 
this  subject  of  executory  trusts  came  to  be  examined  by  the 
great  powers  of  Lord  Nottingham,  as  to  the  time  within  which 
the  contingency  must  happen,  he  thus  expresses  himself: — '  If 
a  term  be  devised,  or  the  trust  of  a  term  limited,  to  one  for  life, 
with  twenty  remainders  for  life  successively,  and  all  the  persons 
are  in  existence  and  alive  at  the  time  of  the  limitation  of  their 
estates,  these,  though  they  look  like  a  possibility  upon  a  pos- 
sibiUty,  are  all  good,  because  they  produce  no  inconvenience  ; 
they  wear  out  in  a  little  time.'  With  an  easy  interpretation,  we 
find,  from  Lord  Nottingham,  what  that  tendency  to  a  perpetuity 
is,  which  the  policy  of  the  law  has  considered  as  a  public  in- 
convenience; namely,  where  an  executory  devise  would  have  the 
effect  of  making  lands  unalienable  beyond  the  time  which  is 
allowed  in  legal  limitations,  that  is,  beyond  tlie  time  at  which 
one  remainder-man  would  attain  his  age  of  twenty-one,  if  he 
were  not  born  when  the  limitations  were  executed  ;  when  he 
declares,  that  he  will  stop  where  he  finds  an  inconvenience,  he 
cannot,  consistently  with  a  second  construction  of  the  context, 
be  understood  to  mean,  where  Judges  arbitrarily  imagine  they 
perceive  an  inconvenience  ;  for  he  has  himself  stated  where  in- 
convenience begins,  namely,  by  an  attempt  to  supersede  the 
vesting  longer  than  can  be  done  by  legal  limitations.  I  under- 
stood him  to  mean  that,  wherever  courts  perceive  that  such 
would  be  the  effect,  whatever  may  be  the  mode  attempted,  that 
effect  must  be  prevented  ;  and  he  gives  the  same,  but  no  greater 
latitude,  to  executory  devises  and  executory  trusts  as  to  estates 
tail.  This  has  been  ever  since  adopted  ;  in  Scattervvood  v.  Edge, 
1  Salk.  229.,  the  Court  held,  that  an  executory  estate,  to  arise 
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within  the  compass  of  a  reasonable  time,  is  good  ;  as  twenty  or 
thirty  years,  so  is  the  compass  of  a  life  or  lives:  for,  let  the  lives 
be  never  so  many,  there  must  be  a  survivor,  and  so  it  is  but  the 
length  of  that  life.  In  Humberston  v.  Mumberston,  1  P.  Wms. 
332.,  where  an  attempt  was  made  to  create  a  vast  number  of 
estates  for  life  in  succession,  as  well  to  persons  unborn  as  to 
persons  in  existence;  Lord  Cowper  restrained  that  devise  within 
the  limits  assigned  to  common  law  conveyances,  by  giving  es- 
tates for  life  to  all  those  who  were  living  (at  the  death  of  the 
testator),  and  estates  tail  to  those  who  were  unborn;  considering 
all  the  co-existing  lives,  (a  vast  many  in  number),  as  amounting 
in  the  end  to  no  more  than  one  life.  His  Lordship  was  in  the 
situation,  alluded  to  by  Lord  Nottingham,  where  a  visible  in- 
convenience appeared.  The  bounds,  prescribed  to  limitations  in 
common  law  conveyances,  were  exceeded :  the  excess  was  cut 
off;  and  the  devise  confined  within  those  limits.  Lord  Hard- 
wicke  repeats  the  same  doctrine,  in  Sheffield  v.  Lord  Orrery,  3 
Atk.  282. ;  using  the  words  *  I'lfV  or  *  lives'  without  any  re- 
striction as  to  number.  Many  other  cases  might  be  cited  to  the 
like  effect;  but  I  shall  only  add  what  is  laid  down  in  two  very 
modern  cases.  In  Gurnel  v.  Wood,  Lord  Chief  Justice  Willes  Ante,  s.  53. 
speaks  of  a  life  or  lives,  without  any  qualification  ;  and  Lord 
Thurlow,  in  Robinson  v.  Hardcastle,  says,  that  a  man  may  ap- 
point 100  or  1000  trustees;  and  that  the  survivor  of  them  shall 
appoint  a  life  estate.  It  appears,  then,  that  the  co-existing  lives, 
at  the  expiration  of  which  the  contingency  must  happen,  are 
not  confined  to  any  definite  number.  But  it  is  asked,  shall 
lands  be  rendered  unalienable  during  the  lives  of  all  the  indivi- 
duals, who  compose  very  large  societies  or  bodies  of  men,  or 
where  other  very  extensive  descriptions  are  made  use  of?  It 
may  be  answered,  that  when  such  cases  occur,  they  will,  accord- 
ing to  their  respective  circumstances,  be  put  to  the  usual  test, 
whether  they  will  or  will  not  tend  to  a  perpetuity,  by  rendering 
it  almost,  if  not  quite  impracticable,  to  ascertain  the  extinc- 
tion of  the  lives  described  ;  and  will  be  supported  or  avoided 
accordingly. 

•'  But  it  is  contended,  that  in  these,  and  other  cases,  the  per- 
sons during  whose  lives  the  suspension  was  to  continue,  were 
persons  immediately  connected  with,  or  immediately  leading  to, 
the  person  in  whom  the  property  was  first  to  vest,  when  the  sus- 
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pension  should  be  at  an  end.  I  am  unable  to  find  any  authority 
for  considering  this  as  a  sine  qua  non  in  the  creation  of  a  good 
executory  trust.  It  is  true  that  this  will  almost  always  be  the 
case  and  mode  of  disposing  of  property,  introduced  and  encou- 
raged, up  to  a  certain  extent,  for  the  convenience  of  families ; 
which,  in  almost  all  instances,  look  to  the  existing  members  of 
the  family  of  the  testator,  and  its  connexions.  But  when  the 
true  reason  for  circumscribing  the  period,  during  which  aliena- 
tion may  be  suspended,  is  adverted  to,  there  seems  to  be  no 
ground  or  principle,  that  renders  such  an  ingredient  necessary. 
The  principle  is,  the  avoiding  of  a  public  loss,  by  placing  pro- 
perty for  too  great  a  length  of  time  out  of  commerce.  The 
length  of  time  will  not  be  the  greater  or  less,  whether  the  lives  taken 
have  any  interest  vested  or  contingent,  or  have  not ;  nor  whether 
the  lives  are  those  of  persons  inunediately  connected  with,  or 
immediately  leading  to,  that  person  in  whom  the  property  is  first 
to  vest ;  terms,  to  which  it  is  difficult  to  annex  any  precise 
meaning.  The  policy  of  the  law  can  no  way  be  affected  by  those 
circumstances,  which,  I  apprehend,  look  merely  to  duration 
of  time.  This  could  not  be  the  opinion  of  Lord  Thurlovv,  in 
Robinson  v.  Hardcastle ;  nor  is  any  such  opinion  to  be  found  in 
any  case,  or  book,  upon  this  subject.  The  result  of  all  the  cases 
upon  this   point  is  thus  summed  u])   by  Lord    Chief  Justice 

Kep.  215.  Willes,  with  his  usual  accuracy  and  perspicuity  :    *  Executory 

devises  have  not  been  considered  as  mere  possibilities,  but  as 
certain  interests  and  estates,  and  have  been  resembled  to  contin- 
o-ent  remainders  in  all  other  respects,  only  they  have  been  put 
under  some  restraints,  to  prevent  perpetuities.  As  at  first  it  was 
held,  that  the  contingency  must  happen  within  the  compass  of  a 
life  or  lives  in  being,  or  a  reasonable  number  of  years,  at  length 
it  was  extended  a  little  farther,  namely,  to  a  child  in  ventre  sa 
mere,  at  the  time  of  the  father's  death  ;  because,  as  that  contin- 
gency must  necessarily  happen  within  less  than  nine  months  after 
the  death  of  a  person  in  being,  that  construction  would  introduce 
no  inconvenience  :  and  the  rule  has,  in  many  instances,  been 
extended  to  twenty-one  years  after  the  death  of  a  person  in 
being ;  as,  in  that  case  likewise,  there  is  no  danger  of  a  perpe- 
tuity.' Comparing  what  the  testator  has  done  in  the  present 
case  with  what  is  above  cited,  it  will  appear,  that  he  has  not 
postponed  the  vesting  even  so  long  as  he  might  have  done. 
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"  The  second  objection  which  has  been  made  in  tliis  case  is, 
that  the  testator  lias  added  to  the  lives  of  persons,  in  being  at  the 
time  of  his  decease,  those  of  persons  not  then  born.  It  becomes, 
therefore,  necessary  to  discover,  in  what  sense  the  testator  meant 
to  use  the  words  '  born  in  due  time  afterwards.'  Such  words, 
in  the  case  of  a  man's  own  children,  mean  the  time  of  gestation  : 
what  is  to  be  intended  by  these  words  in  this  will,  must  be  col- 
lected from  the  will  itself.  It  may  be  collected  from  the  will  it- 
self, that,  by  those  words,  the  testator  meant  to  describe  the 
period  of  time,  within  which  issue  might  be  born,  during  whose 
lives  the  trust  might  legally  continue;  or,  in  other  words,  whom 
the  law  would  consider  as  born  at  the  time  of  his  decease.  Now, 
these  could  only  be  such  children  of  the  several  persons  named, 
as  their  respective  mothers  were  ensient  with,  at  the  time  of  his 
death.  Or  he  may  iiave  meant  to  use  the  word  born,  as  denoting 
that  period  of  time,  which  would  be  the  necessary  period  for 
effecting  his  purjjose.  This  is  probable,  from  his  using  the 
same  words  as  applied  to  the  time,  during  which  the  presentation 
to  the  advowson  of  Marr  might  be  suspended,  without  incurring 
a  lapse.  That  a  child  in  ventre  sa  mere  was  considered  in  exist- 
ence, so  as  to  be  capable  of  taking  by  executory  devise,  was 
maintained  by  Powell  in  the  case  of  Loddington  v.  Kyme,  1  Ld. 
Ray.  203.,  upon  the  ground,  that  the  space  of  time  between  the 
death  of  the  father,  and  the  birth  of  the  posthumous  son,  was  so 
short,  that  no  inconvenience  could  ensue.  So,  in  IVorthey  v. 
Strange,  1  P.  Wms.  340.,  Sir  John  Trevor  held  that,  by  a  devise 
to  children  and  grandchildren,  an  unborn  grandchild  should 
take.  Two  years  after.  Lord  Macclesfield,  in  Burdett  v.  Hope- 
good,  1  P.  Wms.  486.,  held  that,  where  the  devise  was  to  a 
cousin,  if  the  testator  should  leave  no  son  at  the  time  of  his 
death,  a  posthumous  son  sliould  take,  as  being  left  at  the  testa- 
tor's death.  In  Wallis  v.  Hodgson,  2  Atk.  117.,  Lord  Hard- 
wicke  held,  that  a  posthumous  child  was  entitled  under  the  sta- 
tute of  Distribution,  and  his  reason  deserves  notice.  *  The  prin- 
cipal reason,'  says  he,  '  that  I  go  upon,  is,  that  the  plaintiff  was 
in  ventre  sa  mere  at  the  time  of  her  brother's  death,  and,  conse- 
quently, a  person  in  rerum  nuiura;  so  that,  by  the  rules  of  the 
common  and  civil  law,  she  was,  to  all  intents  and  purposes,  a 
child,  as  much  as  if  born  in  the  father's  lifetime.'  Such  a  child, 
in  charging  for  the  portions  of  other  children  living  at  the  death 
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of  the  fatlicr,  is  included  as  then  living ;  Beale  v.  Doe,  1  P. 
Wms.  244. ;  and  so  in  a  variety  of  other  reports.     In  Basset  v. 
Basset,  Lord  Hardwicke  decreed  rents  and  profits,  which  had 
accrued  at  the  rent  day  preceding  his  birth,  to  a  posthumous 
child  :  and,  since   the  statute  10  and  11  Wra.  3.,  such  children 
seem  to  be  considered  in  all  cases  of  devise,  and  marriage  or 
other   settlement,    to   be    living  at  the    death    of  their   father, 
although  not  born  till  after  his  decease.     It  is  otherwise  consi- 
dered in  the  case  of  descent.     In  Doe  v.  Quartley,  1  T.  R.  634., 
the  devise  was  to  Hester  Read  for  life,  daughter  of  Walter  Read, 
and  to  the  heirs  of  her  body,  and,  for  default  of  such  issue,  to 
such  child  as  the  wife  of  Walter  Read  is  now  ensient  with,  and 
the  heirs  of  the  body  of  such  child;   then  to  the  right  heirs  of 
Walter  Read  and  Mary  his  wife.     It  was  contended,  that  the 
last  limitation  was  too  remote,  as  coming  after  a  devise  to  one 
not  in  being,  and  his  issue.     But  the  Court  said,  that,  since  the 
statute  of  King  William,  which   puts   posthumous  children  on 
the  same  footing  with  children  born  in  the  lifetime  of  their  an- 
cestor, this  objection  seemed  to  be  removed,  whatever  was  the 
case  before.     In  Gulliver  v.  Wickett,  1   Wils.   105.,  the  devise 
was  to  the  wife  for  life,  then  to  the  child  with  which  she  was 
supposed  to  be  ensient,  in  fee,  provided  that,  if  such  child  should 
die  before  twenty-one,  leaving  no  issue,  the  reversion  should  go 
to  other  persons  named.     The  Court  said,  if  there  had  been  no 
devise  to  the  wife  for  life,  which  made  the  ulterior  estate  a  con- 
tingent remainder,  the  devise  to  the  child  iti  ventre  sa  mere,  being 
VI  J'uturo,  would  have  been  a  good  executory  devise.     In  Lan- 
cashire V.  Doe,  5  Term  R.  49.,  the  Court  of  King's  Bench  has 
held,  that  marriage  and  the  birth  of  a  posthumous  child   revoke 
a  will,  in  like  manner  as  if  the  child  had  been  born  in  the  life- 
time of  the  father.     In  Doe  v.  Clarke,  Lord  Chief  Justice  Eyre 
holds  that,  independently  of  intention,  an  infant  in  ventre  sa  mere, 
by  the  course  and  order  of  nature,  is  then  living,  and  comes 
clearly  within  the  description  of  children  living  at  the  ])arent's 
decease :  and  he  professes  not  to  accede  to  the  distinction  be- 
tween the  cases,  in  which  a  provision  has  been  made  for  children 
generally,  and  where  the  testator  has  been  supposed  to  mark  a 
personal  affection  for  children,  who   happened  to   have   been 
actually  born  at  the  time  of  his  death.     The  most  recent  case 
is  that  of  Long  v.  Blackall ;  the  Court  of  B.  R.  had  no  doubt 
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that  u  devise  to  a  child  in  ventre  sa  mere,  in  the  first  instance, 
was  good  ;  and  a  limitation  over  was  good  also,  on  the  contin- 
gency of  there  being  no  issue  male,  or  descendant  of  issue  niale, 
living  at  the  death  of  such  posthumous  child.  It  seems  then, 
that,  if  estates  for  life  had  been  given  to  the  several  cestuis  que 
vie  in  this  will,  and,  after  their  deaths,  to  their  children,  either 
born  or  in  venire  sa  mere  at  the  testator's  death,  they  would  have 
been  good.  No  tendency  to  perpetuity,  then,  can  arise  in  the 
case  of  such  lives  being  taken,  not  to  confer  on  them  a  measure 
of  the  beneficial  interest,  but  to  fix  the  time  during  which  the 
vesting  of  the  property,  which  is  the  subject  of  this  devise,  shall 
be  protracted  ;  inasmuch,  as  the  circulation  of  real  property  is  no 
more  fettered  in  the  one  case,  than  in  the  other.  It  is,  however, 
observable  that  this  question  may  never  arise,  if  it  shall  so  hap- 
pen that  the  children,  in  ventre  matris  at  the  death  of  the  testa- 
tor, shall  not  survive  those  who  were  then  born. 

"The  third  ground  of  objection  depends  upon  the  application 
of  the  restrictive  words,  which  are  added  to  the  enumeration  of 
the  different  classes  of  persons  dviring  whose  lives  the  restriction 
is  suspended.  This  objection,  I  conceive,  will  be  removed  by  the 
application  of  the  usual  rules  in  construing  wills  to  the  present 
case.  First,  where  the  intention  of  the  testator  is  clear,  and  is 
consistent  with  the  rules  of  law,  that  shall  prevail.  His  inten- 
tion evidently  was,  to  prevent  alienation,  as  long  as  by  law  he 
could  :  if,  then,  it  is  to  be  supposed,  that  the  restrictive  words 
are  to  be  confined  to  the  last  of  seven  different  descriptions,  and 
that  the  testator  intended  to  leave  the  four  descriptions  of  per- 
sons, which  immediately  preceded  this  seventh  class,  without  the 
benefit  of  such  restriction,  although  they  stand  in  need  of  it,  we 
must  do  violence  to  all  established  rules  on  this  head.  That 
construction  is  to  be  adopted  which  will  support  the  general 
intent.  The  grammatical  rule,  of  referring  qualifying  words  to  the 
last  of  the  antecedents,  is  not  even  supposed  by  grammarians 
themselves  to  apply,  when  the  general  intent  of  a  writer  or 
speaker  would  be  defeated  by  such  a  confined  application  of 
them.  Reason  and  common  sense  revolt  at  the  idea  of  over- 
looking the  plain  intent,  which  is  disclosed  in  the  context; 
namely,  that  they  should  be  applicable  to  such  classes  as  require 
them  ;  and,  as  to  the  otiiers,  to  consider  them  as  surplusage  :  if 
words  will  admit  of  more  constructions  than  one,  that  which  will 
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support  the  legal  intention  of  the  testator,  is,  in  all  cases,  to  be 
adopted. 

"  1  do  not  trouble  your  Lordships  with  any  observation  upon 
the  objections  arising  from  the  magnitude  of  the  property  in 
question,  either  as  it  now  stands  or  may  hereafter  stand;  or  as 
to  the  motives  which  may  have  influenced  this  testator,  nor  his 
neglect  of  those  considerations  by  which  I,  or  any  other  in- 
dividual, may  or  ought  to  have  been  moved  :  that  would  be 
to  suppose,  that  such  topics  can  in  any  way  affect  the  judi- 
cial mind.  For  these  imperfect  reasons,  I  concur  with  the  rest 
of  the  Judges  in  offering  this  answer  to  your  Lordships'  first 
question. 

"  As  to  the  second  question,  the  objection  to  such  child  being 
entitled,  must  arise  from  an  allowance  having  been  made  for  the 
time  of  gestation,  at  the  end  of  the  executory  trusts :  it  seems 
to  be  settled,  that  an  estate  may  be  limited  in  the  first  instance 
to  a  child  unborn  ;  and,  I  apprehend,  to  the  first  and  other  sons 
in  fee,  as  purchasers.  The  case  of  Long  v.  Blackall  seems  to 
have  decided,  that  an  infant  in  ventre  matris  is  a  life  in  being. 
The  established  length  of  time,  during  which  the  vesting  may  be 
suspended,  is  a  life  or  lives  in  being,  the  period  of  gestation,  and 
the  infancy  of  such  posthumous  child.  If,  then,  this  time  has 
been  allowed,  in  some  cases  at  the  beginning,  and  in  others,  at 
the  termination  of  the  suspension ;  and  if  such  children  are 
considered,  by  the  construction  of  the  statute  10  &  11  Will.  3., 
as  being  born  to  sucli  purposes;  what  should  prevent  the  period 
of  gestation  from  being  allowed,  both  at  the  commencement  and 
at  the  termination  of  the  suspension,  if  called  for?  In  those 
cases  where  it  has  been  allowed  at  the  commencement,  and  par- 
ticularly in  Long  v.  Blackall,  it  must  have  been  obvious  to  the 
Court,  that  it  might  be  wanting  at  the  termination :  yet  that 
was  never  made  an  objection.  In  Gulliver  v.  Wickett,  the  child 
which  was  supposed  to  be  invejitrc  sa  mere,  might  have  married 
and  died  before  twenty-one,  and  left  his  wife  ensient :  in  that 
case,  a  double  allowance  would  have  been  required ;  yet  that 
possibility  was  never  made  an  objection,  although  it  was  obvi- 
ous. In  Long  V.  Blackall,  according  to  the  printed  report,  the 
precise  point  was  not  gone  into ;  but  it  is  plain  that  the  attention 
of  the  Court  must  have  been  drawn  to  it :  for  the  learned  Judge 
who  argued  that  case  in  support  of  the  devise,  expressly  stated. 
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*  that  every  common  case  of  a  limitation  over,  after  a  devise  for  a 
life  in  being,  with  remainder  in  trust  to  his  unborn  issue,  includes 
the  same  contingency  as  was  then  in  question :  for  the  devisee 
for  life  may  die,  leaving  his  wife  eiisieiit ;  and  the  only  difference 
is,  that  the  period  of  gestation  occurs  at  the  beginning,  instead 
of  the  end,  of  the  first  legal  estate.'  It  must  have  been  palpa- 
ble, that  it  might  possibly  occur  at  both  ends.  Every  reason, 
then,  for  allowing  the  period  of  gestation  in  the  one  case,  seems 
to  apply  with  equal  force  to  the  other,  and  leads  the  mind  to  this 
conclusion,  that  it  ought  to  be  allowed  in  both  cases,  or  in  neither 
case.  But,  natural  justice  having,  in  several  cases,  considered 
children  in  ventre  matris  as  living  at  the  death  of  the  father,  it 
should  seem  that  no  distinction  can  properly  be  made ;  but 
that,  in  the  singular  event  of  both  periods  being  required, 
they  should  be  allowed,  as  there  can  be  no  tendency  to  a 
perpetuity." 

After  the  above  opinion  of  the  Judges  had  been  delivered,  the 
Lord  Chancellor  addressed  the  House  as  follows:  "  The  learned 
Judges  having  given  their  opinion  upon  the  points  of  law  refer- 
red to  them,  there  is  nothing  remaining  for  the  consideration  of 
the  House,  except  one  question,  which  could  not  be  referred  to 
the  Judges.  This  cause  was  decided  in  the  Court  of  Chancery 
by  Lord  Rosslyn,  with  the  assistance  of  Lord  Alvanley,  Mr. 
Justice  BuUer,  and  Mr.  Justice  Lawrence  ;  and  I  believe  that  I 
speak  in  the  hearing  of  those  who  know,  that  the  late  Lord 
Kenyon  could  hardly  be  brought  to  consider  these  questions  as 
fit  to  be  argued,  thinking  it  dangerous  after  what  had  been  settled 
with  respect  to  executory  devises,  to  allow  so  much  consideration 
to  be  given  to  them.  His  opinion  upon  the  subject  was  never 
doubted.  In  the  case  of  Robinson  v.  Hardcastle,  it  is  laid  down 
as  unquestionably  competent  to  a  testator  to  give  the  power  of 
appointing  a  life  estate  to  the  survivor  of  a  thousand  persons,  to 
begin  at  the  decease  of  such  survivor.  Your  Lordships,  there- 
fore, have  the  concurrent  testimony  of  all  the  learned  persons  to 
whom  I  have  alluded,  as  well  as  of  the  learned  Judges  whose 
unanimous  opinion  has  been  delivered  this  day,  upon  this  great 
case.  Not  great  indeed  on  account  of  the  questions  which  it 
involves,  or  of  any  thing  of  which,  as  Judges,  we  can  take 
notice,  since  the  decision  must  be  the  same,  whether  the  property 
in  question  be  one  hundred  pounds,  or  seven  hundred  thousand 
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pounds  per  annum.     If  it  were  allowable  to  entertain  a  wish 
upon  the  subject,  perhaps  we  might  all  concur;  but  we  are  only 
to  consider,  whether  there  be  any  thinp;  in  this  will  to  render  it 
illegal.     When   it  was  said  that  an  attempt  to  tie  up  j)roperty 
for  nine   lives  was  illegal,    I  thought  that  such  a  proposition 
could  not  be  supported  ;  for  the  length  of  time  does  not  depend 
upon  the  number,  but  on  the  nature  of  the  lives;  if  we  are  to 
argue  on  probabilities,  two  lives  may  last  longer  than  nine  or  ten. 
If,  in  the  year  1796,  estates  had  been  devised  to  accumulate 
during  the  lives  of  so  many  of  the  members  of  this  House  as 
have  died  since  that  time,  it  might  have  been  argued,  that  the 
property  was  tied  up   for  twenty  or  thirty  lives  :  and  yet  this 
number  of  lives  has  worn  out  in  a  very  short  period.  The  question, 
therefore,  cannot  turn  upon  the  magnitude  of  the  property,  or  the 
number  of  the  lives.     The  question  is,  whether  there  be  any 
rule  of  law  which  prescribes  a  period  for  which  property  may  be 
unalienable?     Now,  the  language  of  all  the  cases  is  this,  that 
property  may  be  so  limited  as  to  make  it  unalienable  during  any 
number  of  lives.     I  know  no  other  rule  but  that.     Such  being 
the  law,  there  is  another  question  arising  upon  this  will,  which 
is  a  pure  question  of  equity,  whether  a  testator  can  direct  the 
rents  and  profits  to  be  accumulated  during  that  period  for  which  he 
may  so  make  the  })roperty  unalienable  ?  That  he  may  do  so,  I  take 
to  be  most  clear.     In  truth,  I  speak  in  the  hearing  of  those  who 
will  assent  to  me  when  I  say,  that  if  the  testator  had  given  the 
residue  of  his  personal  estate  to  such  person  as  should  be  the 
eldest  male  descendant  of  Peter  Isaac  Thellusson  at  the  death  of 
the  survivor  of  all  the  lives,  without  more,   that  simple  bequest 
would  direct  an  accumulation,  until  it  should  be  seen  what  per- 
son answered  the  description  of  that  male  descendant ;  and  the 
effect  of  the  common  rules  of  law  would  have  supplied  the  rest. 
The  course  of  proceeding  would  have  been,  to  inquire,  whether 
the  executory  devise  of  the  personal  estate  to  such  future  indi- 
vidual were  good  ;  and,  if  it  were  good,  then,  wherever  the  resi- 
due was  given,  the  interests   and    profits    would   go    likewise. 
There  can  be  no  more  objection  to  such  person  taking  the  in- 
terest, than  the  capital  itself.     Suppose  the  nine  persons  during 
whose  lives  this  property  is  tied  up   had  been  lunatics,  the  in- 
terests and  profits  would  be  accumulated  without  any  direction. 
Nor  does  the  policy  of  the  law,  which   respects   perpetuities, 
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apply  to  the  case  of  accumulation  :  the  rents  and  profits  are  not 
locked  up,  but  are  constantly  invested,  and  the  fund  is  kept  in 
a  course  of  constant  circulation.  If,  then,  the  fruits  of  the  pro- 
perty are  kept  in  constant  circulation,  while  the  property  is 
limited,  what  objection  can  there  be  to  accumulation  ?  I  remem- 
ber, in  the  case  of  Mrs.  Buckley's  will,  where  the  testatrix  had 
given  property  to  such  son  of  her  infant  daughter  as  should  first 
attain  the  age  of  twenty-one,  Lord  Kenyon,  then  Master  of  the 
Rolls,  directed  the  whole  profits  to  accumulate  during  that  pe- 
riod, taking  the  rule  to  be  quite  clear,  that,  so  long  as  the  pro- 
perty was  unalienable,  he  might  direct  the  rents  and  profits  to 
accumulate.  And  I  speak  with  great  sincerity  when  I  say,  that 
I  never  could  entertain  the  least  doubt  upon  the  subject.  If  we 
lay  aside  all  the  cases  which  have  occurred  since  the  act  of  the  39 
&  40  Geo.  3.  there  is  nothing  to  impeach  it.  That  act  was  rather  lafra.  s.  59. 
a  matter  of  surprise  upon  me  ;  and,  perhaps,  it  is  not  one  of  the 
wisest  legislative  measures  :  it  must  be  remembered,  that  it  ex- 
pressly alters  what  it  takes  to  have  been  the  former  law,  and  con-  [Feame,  E,  D. 

.  .  ,      •  -D    ^  T  p.  536.  ed.  8.] 

fines  the  power  of  accumulation  to  twenty-one  years,     isut  it  your 
Lordships  were  to  exercise  the  power  of  accumulation  in  all  the 
cases  allowed  by  the  act,  the  accumulation  would  be  enormous. 
It  did  not  occur  to  those  who  penned  the  act  of  39  Sl  40  Geo.  3. 
that  if  this  very  will  had  been  made  subsequent  to  the  passing 
of  that  act,  the  accumulation  directed  by  the  will  would  have 
gone  on  for  twenty-one  years.     The  Court  of  Chancery  has  de-  Griffiths  v. 
cided,  that  if  a  person  makes  such  a  disposition  of  his  property  ^qi^ 
that  it  may  be  unalienable  for  a  longer  period  than  is  allowed  by 
the  act,  such  disposition  is  only  void  for  so  much  as  exceeds  the 
term  of  twenty-one  years,  leaving  it  good  for  the  rest  of  the 
term.     The  only  points  which  have  ever  appeared  to  me  to  bear 
an  aro-ument,  have  been  those  upon  the  critical  meaning  of  the 
words,  '  as  shall  be  living  at  the  time  of  my  decease ;'  and  the 
words,  '  or  born  in  due  time  afterwards  ;'  which   follow  the  de- 
scription of  the  persons  during  whose  lives  the  property  is  tied 
up.     If,  from  any  disinclination   to  give  effect  to  the  will,  your 
Lordships  were  to  construe  the  former  words  as  referring  to  the 
last  description  of  persons  only,  that  disinclination  would  be  gra- 
tified at  the  expense  of  overturning  all  the  rules  of  construction 
which  have  been  settled  for  ages ;  and  even  if  your  Lordships 
should  feel  inclined  to  give  any  relief  by  legislative  interference. 
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wliich  would  be  very  bold,  !  'am  quite  sure  that  you  will  not  be 
so  bold  as  to  give  a  wrong  judgment  in  point  of  law. 

"  With  respect  to  the  other  point,  viz.  *  born  in  due  time 
afterwards,'  I  observe,  that,  according  to  the  printed  report,  one 
of  tlie  Judges  held,  that  these  words  must  refer  to  a  child  in 
ventre  sa  mere;  and  the  others,  that  they  amounted  to  a  decla- 
ration of  the  testator's  will,  that  the  property  should  be  una- 
lienable and  accumulate  during  the  lives  of  all  the  persons, 
born  or  unborn,  whom  the  law  authorized  him  to  take  as  lives. 
In  my  opinion,  either  of  these  constructions  may  be  taken  to  be 
the  true  meaning,  agreeably  to  the  rules  of  law  ;  but  I  must  add, 
that,  according  to  the  rules  of  law,  the  House  must  put  such  a 
construction  upon  the  words,  as  will  support  the  testator's  inten- 
tion ;  it  is,  therefore,  quite  beside  the  question,  to  argue  what 
child  should  take,  because  the  testator  is  describing  the  lives  of 
persons,  in  order  to  define  the  period  of  time  during  which  the 
power  of  alienation  is  to  be  suspended,  and  the  accumulation  is 
to  go  on.  But,  if  it  were  necessary,  I  should  have  no  difficulty, 
as  a  lawyer,  in  stating  to  the  House,  that  I  think  the  rule  of 
law  has  been  rightly  laid  down,  that  the  period  of  gestation 
is  to  be  taken  at  the  beo-innins;  and  the  end.  In  Gulliver  v. 
Wickett,  the  devise  was  to  a  child  of  whom  the  mother  was 
ensient,  with  a  proviso,  that  the  property  should  go  over,  if  that 
child  should  die  under  twenty-one  without  issue  ;  and  in  the 
construction  of  that  devise,  it  was  laid  down,  that  the  devise 
extended  to  the  chWd  in  ventre  sa  mere ;  and  that,  if  the  child 
to  whom  it  was  given  had  attained  twenty  yeais  of  age,  and 
married,  and  died  leaving  his  wife  ensient,  it  could  not  be 
said  that  the  property  was  not  vested.  In  the  case  of  Long  v. 
Blackall,  I  tliought  it  my  duty,  as  counsel,  to  submit  to  the 
consideration  of  the  Chancellor  such  points  as  occurred  to  me  in 
support  of  the  interest  of  my  client,  and  urgedj  that  the  allow- 
ance for  the  time  of  gestation  was  made  at  both  ends.  1  thought 
that  the  point  was  not  treated  with  the  respect  that  it  deserved. 
The  Chancellor  sent  the  case  to  the  Court  of  King's  Bench,  but 
the  point  was  not  made;  and  when  I  pressed  the  Chancellor  to 
send  it  there  again,  his  answer  was,  that  he  was  very  much 
ashamed  of  ever  having  sent  it  there,  and  that  he  would  not  send 
it  again.     1  know  that  Lord  Kenyon's  opinion    was  quite  clear 
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upon  the  subject,  as  well  as  those  of  Mr.  Justice  Buller,  and  Mr. 
Justice  Lawrence.  This,  therefore,  is  a  case,  in  which  the  legal 
doctrine  is  clear;  and,  whatever  may  be  our  regret  upon  the 
subject,  is  it  not  our  duty  to  determine  according  to  law? 
When  I  put  the  question,  whether  this  decree  shall  be  reversed, 
I  shall  think  myself  bound  to  say,  that  I  think  it  ought  to  be 
affirmed." 

The  decree  was  affirmed. 

59.  By  the  statute  39  &  40  Geo.  3.  c.  98.  it  is  enacted,  "  that  Hargrave.  Jur. 
no  person  or  persons  shall,  after  the  passing  of  that  act,  by  any  307^  ' 
deed  or  deeds,  surrender  or  surrenders,  will,  codicil,  or  otherwise 
howsoever,  settle  or  dispose  of  any  real  or  personal  property  so 
and  in  such  manner  that  the  rents,  issues,  profits,  or  produce 
thereof,  shall  be  wholly  or  partially  accumulated  for  any  longer 
term  than  for  the  life  or  lives  of  any  such  grantor  or  grantors, 
settlor  or  settlors,  or  the  term  of  twenty-one  years  from  the 
death  of  any  such  grantor,  settlor,  devisor,  or  testator,  or  during 
the  minority  or  respective  minorities  of  any  person  or  persons 
who  shall  be  living  or  in  ventre  sa  mere  at  the  time  of  the 
death  of  such  grantor,  devisor,  or  testator,  or  during  the  minority 
or  respective  minorities  only  of  any  person  or  persons,  who, 
under  the  uses  or  trusts  of  the  deed,  surrender,  will,  or  other 
assurances  directing  such  accumulations,  would  for  the  time 
being,  if  of  full  age,  be  entitled  unto  the  rents,  issues,  and  profits, 
or  the  interest,  dividends,  or  annual  produce,  so  directed  to  be 
accumulated.  And  in  every  case  where  any  accumulation  shall 
be  directed  otherwise  than  as  aforesaid,  such  direction  shall  be 
null  and  void  ;  and  the  rents,  issues,  profits,  and  produce  of  such 
property  so  directed  to  be  accumulated,  shall,  so  long  as  the 
same  shall  be  directed  to  accumulate  contrary  to  the  provisions 
of  this  act.  go  to  and  be  received  by  such  person  or  persons  as 
would  have  been  entitled  thereto  if  such  accumulation  had  not 
been  directed. 

"  Provided  always,  that  nothing  in  that  act  contained  should   [Bacon  r. Proc- 
extend  to  any  provision  for  payment  of  debts  of  any   grantor,  r'^'3\^]"'"'  ^ 
settlor,  or  devisor,  or  other  person  or  persons,  or  to  any  provi- 
sion for  raising  portions  for  any  child  or  children  of  any  person 
taking  any  interest  under  any  such  conveyance,  settlement,  or 
devise,  or  to  any  direction  touching  the  produce  of  timber  or 
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wood  upon  any  lands  or  tenements ;  but  that  all  such  provisions 
and  directions  shall  and  may  be  made  and  given  as  if  the  act 
had  not  passed." 

60.  Although  a  trust  of  accumulation  created  by  will  during 
the  continuance  of  a  life,   is   void   under   this  statute,  yet  such 
trust  will  be  supported   by  the   Court  of  Chancery  during  the 
time  allowed  by  the  act,  namely,  twenty-one  years. 
Griflitlis  r.  61.  Charlotte  Matthews  dcvised   all  her  real  estates  to  trus- 

Jun.  127.  tees,  upon  trust  to  sell,  and  gave   all  her  personal  estate  to  the 

said  trustees,  upon  trust,  to  invest  the  monies  to  arise  from  the 
sale  of  her  real  estates,  and  her  personal  estate,  in  the  public 
funds,  upon  trust,  to  pay  the  dividends  to  her  sis-ters  Elizabeth 
Mary  Griftiths  and  Martha  Vere,  during  their  joint  lives,  in 
equal  proportions ;  and  after  the  decease  of  either  of  them, 
the  whole  to  the  survivor  during  her  life.  Provided,  and  she 
declared  her  will,  that  so  much  of  the  said  dividends  as  should 
accrue  due  to  Elizabeth  Mary  GrifHths  during  the  life  of  John 
Griffiths,  her  husband,  should  not  during  that  time  be  paid  to 
her;  but  the  same  should  be,  during  his  life,  invested  by  the 
trustees  in  the  public  funds,  and  that  the  dividends  or  interest 
which  should  accrue  thereon,  should  be  added  to  and  accumu- 
late with  the  ca))ital  ;  and  upon  the  decease  of  the  said  John 
Griffiths,  the  said  capital,  with  the  accumulation  thereof,  should 
be  forthwith  paid  to  Elizabeth  Mary  Griffiths. 

Under  a  bill  by  Mrs.  Griffiths  and  her  husband,  the  accounts 
having  been  directed  against  the  trustees,  who  were  also  execu- 
tors, a  petition  was  presented  by  Mr.  and  Mrs.  Griffiths,  praying 
a  declaration,  that  the  proviso  directing  accumulation,  was  con- 
trary to  the  statute  39  &40  Geo.  3.  c.  98.,  and  therefore  null  and 
void ;  and  that  the  petitioners  were  entitled  to  have  full  benefit 
of  the  will,  as  if  such  clause  had  not  been  inserted. 

A  petition  for  the  same  purpose  had  been  presented  to  the 
Master  of  the  HoUs,  and  dismissed. 

In  support  of  the  petition,  it  was  argued,  that  the  meaning  of 
the  act  was,  that  the  whole  attempt  against  which  it  was  di- 
rected, should  be  void  :  it  could  not,  therefore,  be  good  for  a 
given  time,  the  legislature  having  intimated  nothing  to  that 
cffiict.  A  direction  to  accumulate  for  a  life,  was  a  direction  to 
accumulate  for  more  than  twenty-one  years,  a  life  estate  being 
larger  than  an  estate  for  years.     The  value  of  the  life  was  of  no 
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importance,  and  the  Court  would  not  inquire  into  that.  This 
act  was  to  be  construed  by  analogy  to  the  law  of  executory  de- 
vises, which  were  allowed  only  within  certain  limits.  As  the 
accumulation  might,  by  possibility,  last  longer  than  twenty-one 
years,  the  disposition  was  void,  as  a  limitation  over  of  personal 
property,  after  a  disposition  to  a  man  and  the  heirs  of  his  body, 
was  void  ;  without  regard  to  the  possible  event,  that  they  might 
be  extinct  within  the  period  allowed  bylaw.  If  the  accumulation 
should,  under  the  direction  in  the  will,  continue  beyond  the 
twenty-one  years,  what  was  to  become  of  that  which  was  accu- 
mulated after  that  period,  and  of  the  interest  of  the  previous 
accumulation? 

Against  the  petition,  it  was  contended,  that  this  case  arose 
upon  a  statute  restraining  the  legal  right  to  dispose  of  property. 
Upon  the  construction  of  the  act,  it  clearly  was  not  intended  to 
prevent  accumulation  in  any  case,  after  the  death  of  the  party, 
to  the  period  of  twenty-one  years  ;  and  though  an  attempt  was 
made  to  go  beyond   that,  the  purpose  should  be  good  to  that 
extent,  in  whatever  form  it  was  directed  ;  for  no  precise  form 
of  directing  accumulation    was   prescribed,   nor  could   that   be 
intended  ;  but  it  was  sutlicient,  whatever  the  form,  that  it  was 
not  to  exceed  the  period  of  twenty-one   years.     The  direction 
that,  so  far  as  accumulation,  was  directed  contrary  to  the  act, 
it  should  be  void,  applied  only  to  the  excess.     There  would  be 
certainly  some  difficulty,  in  the  event  of  the   parties  living  be- 
yond the  period  of  twenty-one  years,  to  determine  what  should 
become  of  the  excess.      But,   if  Mrs.  Griffiths   survived    that 
period,  she  would  be  entitled  to  the  accumulation,  provided  she 
survived  her  husband,  to  whose  death  it  was  confined;  and  it 
was  possible  that  he  might  live  only  two  or  three  years. 

Lord  Eldon  said,  the  question  turned  on  the  will  and  the  act 
of  parliament.  He  understood  a  petition  to  the  same  effect  was 
presented  to  the  Master  of  the  Rolls,  insisting  that,  by  the  will, 
accumulation  was  prescribed  beyond  what  was  allowed  by  the 
act,  and  therefore  the  direction  was  wholly  void ;  and  that  then 
Mrs.  Griffiths'  husband  was,  within  the  terms  of  the  act,  entitled 
to  the  rents  and  profits,  as  if  no  such  clause  for  accumulation 
was  in  the  will.  And  the  Master  of  the  Rolls  was  of  opinion, 
that,  upon  the  true  construction  of  the  act,  the  accumulation 
directed  during  the  life  of  the  husband,  if  not  in  fact  going 
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beyond  tweiily-one  years,  was  good  ;  and  if  it  did  in  fact  con- 
tinue beyond  that  period,  yet,  upon  the  true  construction  of 
the  act,  the  direction  was  good  pro  tanto ;  and  during  the 
period  of  twenty-one  years,  the  rents  and  profits  were  well 
directed  to  accumulate,  leaving  it  to  the  law  to  determine  what 
was  to  become  of  the  rents  and  profits  to  accrue  between  the 
end  of  the  twenty-one  years,  and  the  expiration  of  the  life ; 
and,  of  course,  to  determine  also  what  was  to  become  of  the 
interest  of  the  fund  created  by  the  accumulation  permitted  for 
the  period  of  twenty-one  years. 

The  sort  of  case  now  before  him  was  not,  he  believed,  much  in 
the  contemplation  of  the  legislature.  It  was  material  to  attend 
to  every  word  of  the  act,  for  the  language  was  not  very  similar  to 
any  other  act  with  either  enabling  or  restraining  clauses.  The 
phrase,  "  partial  accumulation,"  was  rather  expressive  of  the 
effect  than  of  direction  ;  but,  considering  the  subsequent  part, 
it  must  be  construed  what  should  be  directed  to  be  accumulated. 
If  the  act  stopped  at  the  declaration  that  it  should  be  null  and 
void,  the  estate  in  the  mean  time  would  be  considered  as  not 
given,  unless  falling  into  the  residuary  devise;  and  therefore 
the  rents  and  profits  undisposed  of  must  have  gone  to  the  heir. 
But  the  question  was,  whether  the  following  words  were  not  so 
explanatory  of  the  former,  as  to  show  in  what  sense  the  legis- 
lature used  the  words  declaring  that  it  should  be  null  and  void  ; 
and  whether,  taking  the  whole  clause  together,  it  was  not 
meant  only  as  far  as  by  the  subsequent  words  it  was  directed  to 
be  so  considered  ?  The  words  "  so  long"  admitted  two  construc- 
tions ;  one,  so  long  as  the  same,  by  the  effect  of  the  direction  in 
the  will,  should  be  capable  of  being  accumulated  beyond  twenty- 
one  years  from  the  death  ;  the  other,  so  long  as  the  same  should 
be  directed  to  be  accumulated  contrary  to  the  provisions  of  the 
act:  the  accumulation  being  understood  to  be  contrary  to  the 
act,  if  directed  by  the  will  for  more  than  twenty-one  years.  It 
was  obvious  that  many  cases  upon  the  old  law  of  executory 
devise  and  accumulation  were  not  in  any  manner  provided  for 
by  this  act :  he  doubted  whether  the  present  case  was  thought 
of;  for,  by  this  will,  the  estate  was  given,  not  by  executory 
devise,  but  by  creating  a  trust  to  pay  the  annual  profits,  and 
then  followed  the  direction  for  accumulation.  If  that  direction 
was    struck    out,    it    was    contended   that  the   effect    was    not 
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as  in  other  cases,  that  those  profits  would  be  undisposed  of,  but 
that  it  must  be  considered  a  gift  in  prasenti :  and  that  the 
clause  for  accumulation  did  not  prejudice  their  immediately 
entering  into  the  enjoyment.  If  it  was  necessary  to  decide  that 
question,  a  good  deal  was  to  be  said  upon  it ;  and  it  was  not 
clear  upon  this  will  that  it  could  necessarily  be  made  out  that 
there  was  a  gift  in  prasenti,  if  this  direction  was  struck  out  of 
the  will,  for  the  whole  must  be  taken  together.  But,  supposing 
it  not  struck  out,  was  the  direction  void  altogether,  because 
it  was  not  a  direction  for  accumulation  during  twenty-one  years 
or  less,  but  which  might  happen  to  operate  during  a  period  that 
might  last  longer,  admitting  also  that  it  might  operate  as  a 
direction  for  less  in  effect?  The  point  was  doubtful ;  but,  upon  Longdon  v. 
the  whole,  that  construction  which  had  been  put  upon  the  act  295^°"'  ^^* 
was  the  right  one  ;  and  he  was  the  rather  led  to  that,  by  the 
concurrence  of  opinion  among  those  to  whose  assistance  he  had 
resorted  upon  the  first  construction  of  an  act  of  so  much  im- 
portance, who  all  agreed,  that  this  was  the  proper  construction. 
LFnder  these  circumstances,  findins;  the  Master  of  the  Rolls'  Fearne's  Cont. 

°  .  1     ,  Rem.  536. 

opinion  to  be  such  as  he  had  stated,  and  that  it  had  the  con-  8th  edit. 

currence  of  those  whom  he  had  consulted,  it  would  be  enough 

for  him,  if  it  was  only  the  inclination  of  his  opinion,  to  say  this    [Haley  v.  Ban- 

,         .    -  .  nister,  4  Mad. 

was  the  right  construction.  275.] 

The  petition  was  dismissed. 

62.  It  has  been  determined  by  Sir  W.  Grant,  that  a  trust  of  a 
term,  during  the  minorities  of  tenants  for  life,  or  in  tail,  to  re- 
ceive and  lay  out  the  rents  in  stock,  to  accumulate  for  the  benefit 
of  the  persons  who  should,  upon  the  expiration  of  such  minorities 
or  death  of  the  minors,  become  entitled  to  the  rents,  and  of  the 
age  of  twenty-one,  was  too  remote ;  and  being  void  in  its  crea- 
tion, was  incapable  of  modification,  so  as  to  establish  it  to  the 
extent  to  which  it  might  have  been  originally  carried. 

63.  The  trust  of  a  term  of  1000  years  created  by  a  settlement  Southampton  v. 

1      ,         ,  ,  n.,  1      •  ,  ■         •  ...  ^  Hertford,  2  Ves. 

was  declared  to  be, —  iliat  during  the  minority  or  minorities  of  &Bea.54. 

the  persons  who  for  the  time  being  should,  under  the  limitations 
in  the  settlement,  be  immediate  tenants  for  life,  in  tail  male,  or  Marshall  v. 
in  tail,  in  possession,  or  actually  entitled  to  the  rents;  the  trus-  2Swan!^'32. 
tees  should  lay  out  the  rents,  after  payment  of  certain  incum- 
brances, in  the  public  funds,  to  accumulate,  and  to  stand  pos- 
sessed of  such   funds  and   the  accumulation  of  the  dividends  in 
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trust  for  such  person  or  persons  as  should,  immediately  upon 
the  expiration  of  such  minority  or  minorities  or  deaths  of  such 
minors,  be  tenants  in  possession,  or  entitled  to  the  rents,  and  be 
of  the  age  of  twenty-one  years. 

The  bill  contended,  that  the  direction  for  the  accumulation  of 
the  rents  and  profits  during  minority,  until  there  should  be  a 
tenant  in  possession  of  the  age  of  twenty-one  years,  was  illegal 
and  void ;  and  that  therefore  the  plaintiff,  as  tenant  in  tail,  was 
entitled  to  all  the  estates,  and  to  all  the  rents  which  should  re- 
main after  discharging  the  incumbrances.  It  was  argued  for  the 
plaintiff,  that  the  question  was,  whether  the  direction  to  accu- 
mulate the  rents  during  the  successive  minorities  of  tenants  for 
life,  or  in  tail,  until  there  should  be  some  tenant  in  tail  adult  to 
whom  the  whole  accumulation  was  to  be  paid,  was  not  too  re- 
mote ;  as  it  might  possibly  endure  much  longer  than  the  allowed 
limits.  It  might  happen,  though  not  probable,  that  this  accu- 
mulation would  go  beyond  a  century  ;  if,  for  instance,  the  then 
tenant  for  life,  who  was  a  minor,  should  marry  and  die  under 

Ante  s  ()i.  ^S®'  leaving  a  minor,  who  might  do  the  same.  In  Griffiths  v. 
Vere,  Lord  Eldon  laid  it  down  as  well  settled,  that  the  possi- 
bility that  an  executory  devise  might  fall  within  the  legal  limits, 
would  not  support  it.     This  trust  of  accumulation,  therefore,  not 

Ante,  s.  5!».        being  within  the  act  39  8c  40  Geo.  3.,  must  fall. 

On  the  other  side  it  was  said,  that  the  direction  for  accumu- 
lation did  not  necessarily  include  a  longer  period  than  the  law 
allowed  ;  and  might  fall  within  those  limits.     It  was  not  a  plain 

Ante,  c.  9.  direct  transgression  of  the  law  ;  as  the  limitation  in  Lade  v.  Hol- 
ford,  looking  to  a  period  of  twenty-six  years.  That  accumulation 
might  proceed  as  long  as  the  estate  might  be  made  unalienable, 

Ante,  s.  .58.  vvas  admitted  in  the  case  on  Mr.  Thellusson's  will.  All  the  con- 
sequences represented  as  flowing  from  this  accumulation  might 
happen  upon  any  limitations  in  tail  ;  a  series  of  successive  mino- 
rities preventing  alienation.  If  however  this  trust  went  too  far, 
it  was  void  only  for  the  excess,  if  capable  of  being  clearly  distin- 
guished. It  was  valid,  therefore,  at  least  until  a  tenant  in  tail 
attained  the  age  of  twenty-one. 

Sir  W.  Grant  said,  it  was  admitted  on  all  sides  in  the  case 
upon  Mr.  Thellusson's  will,  that  a  trust  of  accumulation  could 
not  exceed  the  limits  of  executory  devise.  It  was  on  one  side 
strenuously  contended  that  it  could  not  go  so  far;  but  it  was 
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decided,  that  so  long  as  ;in  estate  may  be  kept  from  vesting,  so 
long  accumidation  may  be  directed.  An  estate  may  be  kept 
from  vesting  until  an  unborn  child  of"  a  person  in  being  attains 
the  age  of  twenty-one :  but  an  estate  could  not  be  limited  so  as 
to  vest  only  in  the  first  descendant  of  a  person  in  being  who 
might  attain  twenty-one  ;  as  that  descendant  might  be  a  child 
of  an  unborn  child,  or  a  person  more  remote;  and  the  period 
therefore  much  beyond  the  allowed  limits.  That  was  the  direc- 
tion as  to  the  continuance  of  this  accumulation,  and  the  conse- 
quent sus|)ension  of  vesting  of  tlie  accumulated  fund  ;  as  if  there 
sliould  be  a  succession  of  tenants  for  life,  dying  under  twenty- 
one,  the  accumulation  would  be  to  continue,  and  the  accumulated 
fund  to  vest  only  in  a  person  attaining  that  age,  however  remote 
the  period.  To  that  extent  it  was  impossible  to  support  it; 
whether  it  could  be  supported  to  any  extent  he  should  not  dete- 
mine  till  he  saw  the  case  of  Phipps  v.  Kelynge  in  the  Register's 
book. 

A  few  days  after,  his  Honour  said  he  had  examined  that  case, 
and  found  it  was  in  substance  as  stated  in  the  note  to  Fearne's 

Executory  Devises  :  but  he  did  not  think  it  would  be  found  to  App.  No.  5. 

\       .       t.  .  .  8tliedit.  615. 

be  an  authority  for  the  proposition,  that  a  trust  for  accumulation, 

exceeding  the  allowed  limits,  was  void  only  for  the  excess.     His 

opinion  therefore  was,  that  this  trust  was  altogether  void,  except 

so  far  as  it  was  a  trust  for  payment  of  debts. 
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Section   I. 

I.  Meuger  is  the  annihilation  by  act  of  law,  of  the  less,  in  the  Defined. 
greater  of  two  vested  (a)  estates,  meeting  without  any  inter- 
vening estate,  in  the  same  person,  in  the  same  right;  or  if  in 
different  rights,  meeting  in  the  same  person  by  act  of  the  party, 
and  not  by  mere  act  of  law,  and  so  that  the  person  in  whom  the 
estates  thus  meet  in  different  rights  by  act  of  the  party,  shall 
have  an  absolute  power  of  alienation  over  both  estates. 

2.  Thus,  for  example,  where  A.  tenant  for  life,  with  reversion 
to  B.  in  fee,  surrenders  his  hfe  estate  to  B.,  or  B.  releases 
to  A.  in  fee  :  by  this  union  A.'s  life  estate  is  absorbed  in  the  in- 
heritance ;  and  the  consequence  is,  the  acceleration  of  the  estate 
in  reversion  ;  which  is  not  enlarged  by   the  union   of  A.'s  life 

estate,  but  is  brought  into  possession.     Merger  takes  place  as   Dovei.  Wiiliot, 

^   .  "^  ^  '  do.  Eliz.  160. 

well  in  copyholds  as  in  lands  of  other  tenures. 

3.  Merger  is  distinguishable  from  sws»e/?s/ow;  the  latter  being  Distinct  from 

^  n  J  •-'    Suspension. 

the  partial  absorption  occasioned  by  the  temporary  union  of  two 
estates  or  interests  ;  as  where  the  lord,  tenant  for  life  of  a  manor, 
purchases  the  fee  of  a  customary  freehold  tenement  held  of  the  Bingham «. 

'  "^  _  VVoodgate, 

same  manor,  the  seignory  is  suspended  during  the  life  of  the  i  Rus.  cx  Myl. 
lord :  had  the  tenement  been  pure  copyhold,  instead  of  custo-  p'258'!^s.  16. 
mary  freehold,  the  copyhold  would  have  been  extinguished,  (b)      lb. 

4.  Extinanishment  also  differs  from  merger,  and  more  espe-  From  Extm- 

•»  .  guisliment. 

cially  denotes  the  annihilation  of  a  collateral  subject,  right  or 
interest  in  the  estate  out  of  which   it  is  derived ;  as  where   the 

(o)  The  estates  must  be  vested,  because  a  vested  estate  cannot  merge  in  one  that  is 
contingent,  for  until  the  contingency  happens,  it  has  no  existence.  3  Prest.  Conv.  161. 
Ed.  3. 

(6)  See  also  St.  Paul  i;.  Lord  Dudley  &  Ward,  15  Ves.  167.  Roe  v.  Briggs,  16 
East.  415.     1  Watk.  Cop.  [362].     King  v.  Moody,  2  Sim.  &  Stu.  579. 

11    H  2 
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Bunker  v. 
Cooke,  1 1  Mod, 
129.  Koe  V. 
VVegg,  6  T.  11. 
708,  710. 
St.  i'aul  I'.  1.(1. 
Dudley&VVard. 
Kingt'.  IVloody, 
iihi  siij). 

And  fVoni  im- 
plied sui  lender. 


louch.  CI).  Sur- 
render p.  [301]. 

Merger,  some- 
times absolute, 
sfjnietimes  con- 
ditional. 


Sometimes  has 
a  partial  opera- 
tion 


Bevy's  Case, 
1  Vent.  193. 


Infra,  ss.  114. 
115.  116. 
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tenant  in  fee  of  a  copyliold  tenement  piiicliascs  the  services  or 
seignory  of  his  particular  tenement,  the  services  will  be  extin- 
guished :  so  where  a  rent-charge  in  fee  devolves  upon  the  tenant 
in  fee  of  the  inheritance  upon  which  it  is  charged,  the  rent  is 
extinguished.  So  again  where  the  tenant  for  life,  in  tail,  or  in 
fee  of  the  manor,  purchases  and  takes  a  surrender  of  the  inheri- 
tance of  a  copyhold  tenement  held  of  the  same  manor,  the 
copyhold  tenure  is  extinguished.  So  likewise  where  an  in- 
teresse  termini  is  released  to  hinv  in  reversion,  the  former  is  extin- 
guished. («) 

5.  Implied  mrrender  is  also  to  be  distinguished  from  merger. 
Where  lessee  for  twenty  years  takes  a  new  lease  of  the  same 
premises  for  thirty  years,  at  an  increased  rent,  to  commence  in- 
stanter  ;  this  is  an  implied  surrender  of  the  lease  for  twenty 
years :  it  does  not  merge  in  the  term  of  thirty  years,  but  the 
law  holds  the  acceptance  of  the  latter  to  be  an  implied  surrender 
of  the  former,  from  the  inconsistency  of  the  two  contracts;  the 
occupation  under  the  one,  being  incompatible  with  the  terms  of 
the  other  ;  and  the  result  is  the  same,  although  the  second  lease 
is  for  a  less  term  than  the  first :  as  where  lessee  for  life  or  for 
twenty  years  accepts  another  lease  for  two  years,  or  where  the 
second  lease  is  voidable  on  condition. 

6.  Merger  is  generally  absolute,  but  sometimes  conditional  : 
as  against  one  person  an  estate  may  be  merged,  while  against 
another  it  may  have  continuance  of  interest,  as  will  appear  in  a 
subsequent  page.  {0) 

7.  So  it  has  sometimes  a  partial  operation,  or  rather  operates 
upon  a  moiety,  or  other  undivided  portion  of  the  estate  ;  as 
where  a  term  is  assigned  to  one  of  several  joint  tenants  of  the 
inheritance  ;  there  will  in  such  case  be  a  merger  of  the  term  in 
an  aliquot  part,  in  respect  of  which  a  severance  takes  place. 
So  where  the  inheritance  is  conveyed  to,  or  descends  upon,  one  of 
several  joint  tenants  of  a  term,  or  where  the  inheritance  de- 
scends, or  is  conveyed  to  one  of  several  joint  tenants  for  life,  (c) 

8.  A  more  detailed  analysis  of  the  definition  of  merger 
before  given,  with  its  qualifications,  will  lead,  //'/.s/,  to  the  con- 
sideration of  the  requisites  to  the  operation  of  merger;  secondlij, 

(a)  Salmon  v.  Swann,  Cro.  Jac.  619. 

(6)  Perk.  s.  624.     Com.  Dig.  Surr.    Co.  Lit.  333.    Infra,  ss.  25.  26. 

(c)  Taylor  t'.  Sayer,  Cro.  V.Vn..  742.   Wisoot's  ease,  2  Bep.  60. 
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of  those  cases  where  union  of  two  or  more  estates  is  not  produc- 
tive of  merger;  and  thirdli/  of  the  consequences  resulting  from 
merger;  and  herein  of  its  effects,—  !.  Upon  the  party  whose 
estate  is  merged, — 2.  Upon  persons  having  interests  derived  out 
of  that  estate,— and  3.  Upon  the  estate  in  which  the  merged 
estate  is  absorbed. 

9.  II.  The  first  requisite   which   must  concur  in  that  union  II.  Therequi- 

'■       ^  .  .  1         •         1       ^''^^  concurring 

of  two  or  more  estates   from   which  merger  will   result,    is    the  to  produce 
following,   that   the  two   estates 4nust  meet  in   the    same    per-  ^   ]?states  must 

son,  in  the  same  part  of  the  land,   without  any  intervening  vest-  meetmthesame 

^  '  -^  ^  .  person. 

ed  estate,    and  without  any   intervening  contingent  remainder  ^^  ^2.  infra. 

created  by  the  same  instrument  by  which  the  other  estates  are 

created. 

10.  For  example,  where  A.  tenant  for  life,  with  remainder  to 

B.  for  life,  with  remainder  to  C.  in  fee,  purchases  and  takes  a  Duncomb  v. 
conveyance  of  C.'s  remainder  in  fee  to  himself,  A.'s  life  estate  Lev.  437.' 
is  not  meroed  on  account  of  the  intervening  estate  of  B.  ?o*^n^oc!f' 

=  ®  1  Salk.  254. 

11.  Again,  where  an  estate  is  limited  by  the  same  instrument 

to  A.  for  life,  remainder  to  his  first  and  other  unborn  sons  in  tail 

male,  remainder  to  A.  in  fee,  the  union  of  the  life-estate  of  A. 

with  the  remainder  in  fee  will  not  be  absolute,  so  as  to  destroy  the  Wiscot's  case. 

'  ■;  2  Rep.  60. 

contingent  remainder  to  his  first  and   other  sons,   as  will   be 

noticed  in  a  future  page,  until  this  protection  is  taken  away  by  ss.  93. 94. 

A.'s  doing  some  act  by  which  he  confounds  his  hfe  estate  with 

the  remainder. 

12.  But  to  iUustrate  further  the  requisite  now  under  conside- 
ration. A.,  lessee  for  twenty  years,  with  remainder  to  B.  for 
thirty  years,  purchases  and  takes  a  conveyance  to  himself  of  the 
reversion  in  fee  ;  his  term  of  twenty  years  is  not  merged,  on  ac- 
count of  the  intervening  term  of  B.  {a)  But  the  case  is  different 
where  the  owner  of  the  particular  estate  creates   a  lease,  and 

then  surrenders  his  estate  to  the  reversioner. (6)    The  privity  re-  Co.  Lit.  185,  a. 
mains,  notwithstanding,  between  the  particular  estate  and  the 
remainder  or  reversion  ;   for  the  lease  is  a  portion  of  the  particu- 
lar estate.     If,  therefore,  A.  tenant  for  life,  with  remainder  to  C. 
in  fee,  grants  a  lease  to  B.  for  years,  and  afterwards  surrenders 

(«)  Tkook,  Exting.  54.  Whitchurch  v.  Wliitchurch,  2  P.  Will.  236.  Scott  i-.  Fea- 
hdullut,  I  Bro.  C.C.  69.  15,  Vin.  Ab.  362.  Coleburn  v.  Mixtonc,  1  Leou.  129.  as  cor- 
rected in  Doe  t;.  Walker,  5  B.  &  Cr.  1 1 1.  123. 

(/))  Sec  Barton  t.  Barclay,  7  Bing.  745. 
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his  life  estate  to  C,  his  life  estate  merges,  although  the  under- 
Godboldi.         lease  continues,  (a) 

Lev.^40S.'  ^^-  ^^gfii'ij  if  !!"  estate  be  devised  to  the  heir  for  life,  the  de- 

Vid.  infr,  s.  75.  scent  of  the  immediate  reversion  to  him  will  merge  his  life  estate. 
2.  Requisite.  ]4.  (2.)  Another  requisite  is  that  merger  must  take  place  be- 

Rlerger  must  be  . 

between eitafes.  tween  one  or  more  estates.  An  estate  for  life  cannot  merge  m  a 
right  to  the  reversion ;  as  where  tenant  in  tail  discontinued  and 
granted  an  estate  for  life,  and  died  without  isssue  in  the  lifetime 
of  tenant  for  life,  who  afterwards  surrendered  to  the  person 
having  the  right  to  the  remainder  expectant  on  the  estate  tail 
which  was  discontinued  ;  no  merger  took  place  upon  the  sur- 
render, but  the  estate  for  life  and  the  new  reversion  (created  by 
wrong  by  means  of  the  discontinuance)  continued ;  there  was  no 
remitter,  and  consequently  no  estate  in  which  the  life  estate 
could  merge,  (b) 

So  it  must  be  an       15.  So  neither  will  a  mere  right,  such  as  an  interesse  termini 

tateTod^fora    intervening,  prevent  the  merger  of  the  two  estates  :  as  where  A. 

rigbt,  to  prevent  granted  a  leasc  to  B.  for  ten  years,  to  commence  immediately, 

the  union  of  two    '^  -J 

estates.  An  and  afterwards  leased  the  same  land  to  C.  for  a  terra  of  ten 
will  neither  years,  to  Commence  at  Michaelmas  following  ;  and  afterwards 
merge,  nor  pre-   ^  before  Michaclmas  purchased,  and  took  a  conveyance  to  him- 

vent  merger.  '  '  •' 

Vid.  sup.  Vol.1,  self  of  the  reversion  in  fee.  It  was  the  opinion  of  the  Court  of 
Tit.8.c.2.s.31.    ^,    -r,    .  .      T^  1        /-,        •    1  f 

et  seq.  C.  D.  m  an  anonymous  case  in  Dyer,  that  L.  might  enter  after 

112.  a.  Michaelmas,  and   enjoy  his  term  ;  consequently  the  term  of  B. 

was  merged,  notwithstanding  the  interesse  termini. 

5  Bar.  &.  Cres.  16.  Again,  in  the  recent  case  of  Doe  v.  Walker,  A.  granted  a 
lease  to  B.  for  twenty-one  years,  to  expire  at  Michaelmas  1809  : 
in  December  1799  he  granted  a  further  lease  to  B.  for  sixty 
years,  to  commence  from  Michaelmas  1809  :  A.  died  in  1800, 
and  devised  the  reversion  to  B.  for  life,  who,  in  1806,  before  the 
period  for  the  commencement  of  the  lease  of  sixty  years,  con- 
veyed his  life  estate  to  C.  Bayley,  J.  held  that  the  interesse  ter- 
mini was  not  extinguished  in  B.'s  life  estate ;  observing,  that  B. 
had  nothing  but  his  life  estate  until  1809,  and  nothing  but  the 
sixty  years'  lease  after  that  period  ;  meaning  of  course,  by  that 
expression,  that  the  lease  of  twenty-one  years  was  merged  in  the 
life  estate. 

(a)  Webb  I'.  Russell,  3  T.  R.  393.  Infr.  s.  110.  Sec  also  Ld.  T.  v.  Barton, 
Moor,  94.    Thorn  v.  Woolcombe,  3  B.  &  Adol.  586. 

(h)  Pauling  v.  Hardy,  Skin.  3.  62.  B.  55.  3  Pres.  Conv.  56.  Ed.  3.  2  Roll.  497. 
j)l,  16.    Garraway"s  case,  cited.  Hard.  417.    Stephens  i'.  Britridge,  1  Lev.  36. 
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17.  The  preceding  case  is  also  an  authority  that  an  interesse 
termini  to  commence  in  fuluro,  and  which,  consequently,  does 
not  give  an  immediate  right  to  the  possession  by  becoming  a 
term  in  fact,  is  not  extinguished  by  the  accession  of  the  free- 
hold devised  to  the  person  having  that  interesse  termini,  so  long- 
as  the  estate  gives  only  a  future  right  to  the  possession. 

18.  But  although  an  interesse  termini  will  not,  properly  speak-  But  may  be  re- 
ing,  merge,  it  may,  nevertheless,  be  extinguished  by  release. 

19.  Thus  where  A.  granted  a  lease  to  B.  for  one  hundred 

years,  to  commence  on  the  death  of  C,  and  during  C.'s  life,  B.  Salmon  «. 

1111--  •!  n  111  A        Svvann,  Cro. 

assigned  all  his  interest  in  the  term  ot  one  hundred  years  to  A.,  jac,  619. 
the  interesse  termini  was  extinguished. 

20.  (3.)  But  the  estates  must  not  only  meet  in  the  same  per-  3.  Requisite. 
son  without  any  vested  intervening  estate;  but  must,  as  a  third   mustbeinlhe^ 
requisite,  be  in  the  same  part  of  the  land.  ^"^^  part  of  the 

21.  Thus  where  A.  is  tenant  for  life,  with  reversion  to  B.  in 
fee  of  one  moiety,  and  tenant  in  tail  in  possession  of  the  other 

moiety,  no  merger  of  A.'s  estate  for  life  takes  place  ;  for  the  two  See  Oakley  v. 
estates  are  as  distinct,  as  if  he  were  tenant  for  life  of  Black  Acre,  ggg^  church  y. 
and  tenant  in  tail  of  White  Acre.     But  if  B.  were  to  release  the  Edwards,  2 Bro. 

C  C  180. 

reversion  in  fee  of  his  moiety  to  A.,  then  a  merger  of  A.'s  life  es- 
tate, by  its  union  with  the  reversion  in  the  same  moiety,  will  take 
place. 

22.  Again  where  A.  and  B.  are  tenants  in  common  in  fee, 
each  has  an  undivided  moiety  ;  A.  conveys  his  moiety  to  C.  for 
life,  and  B.  dies,  and  his  moiety  descends  to  C;  C.'s  estates 
will  not  merge,  they  are  in  distinct  parts  of  the  land  ;  he  has  a 
life  estate  in  one  moiety,  the  fee  in  another. 

23.  So  where  A.  and  B.  are  tenants  in  common,  or  joint  te- 
nants for  life,  with  remainder  to  C.  in  fee,  and  A.  conveys  his 
estate  for  life  to  C.  ;  a  merger  takes  place  only  of  A.'s  moiety  ; 
and  B.  and  C.  will  then  be  tenants  in  common  of  the  freehold, 
C.  having  the  inheritance  in  fee  of  one  moiety  in  possession, 
and  of  the  other  moiety  in  remainder,  expectant  upon  B.'s  life 
estate. 

24.  Where  a  tenant  for  life  accepts  a  grant  to  him  and  another  i  Inst.  182.  b. 
jointly  in  fee,  there  will  be  a  merger  for  one  moiety,  and  a  sever- 
ance of  the  joint  tenancy  :  and  so  also  where  tenant  for  life  con-  2  Rep.  60. 
veys  his  life  estate  to  one  of  two  joint  tenants  of  the  reversion  in  Su,,.en.  pi.ii. 
fee;  there  will  be  a  merger  of  a  moiety  only,  and  a  severance  of 
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the  joint  tenancy.  So  aoain,  where  the  reversion  descends  to 
one  oltuo  joint  tenants  for  hfe,  or  one  of"  two  joint  tenants  for 
life  pnrchases,  and  takes  a  conveyance  to  himself  of  the  rever- 
sion, the  jointure  is  severed,  and  merger  of  the  life  estate,  as  to 
one  moiety,  takes  place.  The  law  is  the  same  where  a  term  of 
years  is  assigned  to  one  of  two  or  mqre  joint  tenants  of  the  inhe- 
ritance ;  in  which  case  an  aliquot  part  only,  and  not  the  entirety 
of  the  term  will  merge,  as  noticed  in  a  former  page,  and  for 
Vent.  193.  See  vvhich  Sir  Ralph  Bovy's  case  is  an  authority.  For  although 
Conv.  478.  joint  tenants  are  seized  per  tout  as  well  as  per  mie,  yet  for  the 
purposes  of  merger,  they  are  considered  generally  as  having  only 
aliquot  proportions;  and  this  peculiarity  of  their  tenancy,  that 
they  hold  per  tout,  would  apply  as  forcibly  in  favour  of  a  merger 
of  the  entirety,  in  the  case  above  supposed  of  a  grant  from  the 
lb.  88-9.  tenant  for  life,  to  one  of  two  joint  tenants  of  tlie  reversion  in  fee, 

as  in  that  of  a  term  for  years. 
Where  an  in-         25.  It  was   before   shown  that  an  intervening  vested  estate 
tin<Ten't  remain-  would  prevent  the  union,  and,  consequent  merger,  of  estates 
del  will  prevent  ^yj-^jch  it  kecps  distinct :  but  if  the  intervenino-  estate  be  in  con- 

absoJute  merger.  i  '  => 

tingency,  it  will  not  prevent  the  union  and  consequent  merger  of 

the  other  estates  :  although  this  union,  in  some  instances,  will 
not  produce  an  absolute  but  only  a  temporary  or  conditional 
merger ;  so  that  the  estates  will  open  again  to  let  in  the  con- 
tingent estate,  when  the  event  happens  upon  which  it  is  to 
arise. 
Where  the  es-      "  26.  Thus  where  an  estate  is  limited  by  the  same  deed  to  A. 
the  same  deedf    ^^r  life,  remainder  to  his  first  and  other  unborn  sons  in  tail  male, 
Lewis  Bowles's    remainder  to  A.  in  fee;  the  remainder  to  A.  «i  fee  is  executed 
79. '  "     sub  modo ;  so  as  to  let  in  the  contingent  remainders  to  A.'s  first 

Vide  infr.  s.  30.  and  Other  sons,  as  they  come  hi  esse. 
SecHs  where  27.  But  the  union  will  be  absolute  which  is  produced  by  a 

union  produced      t     •  •  r,  ^  i  i  p 

by  distinct  act     oistmct  transaction,  or  act  or  law,  so  as  to  produce  tlie  merger  ot 
"ar^^"*^  the  particular  estate  ;  as  when  A.  in  the  case  supposed  in  the 

See  liasker  v.     last  section,  before  a  son  born,  does  some  act  by  which  he  conso- 

Sutton,  1  J5ing.    ,.  ,  ,  ... 

500.  Doe  (;.       lidates  the  two  estates,  namely,  by  conveymg  his  life  estate  and 
i«°Cr'!l9l.    *     remainder  in  fee  to  B.  in  fee  ;  the  particular  estate  is  destroyed, 

and,  with  it,  the  contingent  remainders  to  A.'s  first  and  other  sons 

which  depended  upon  it. 

Re  Harrison.  28.  A^ain  where  an  estate  is  limited  to  A.  and  B.  and   the 

3Anst.836.  .  ="  . 

heirs  of  the  survivor,  and  they  concur  in  conveying  their  estate 
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to  the  reversioner  in  fee,  the  contincrent  remainder  is  destroyed  by  Butler's  note, 

^  .       7o.  Co.  L.IU 

the  merger  of  the  particular  estate  by  which  it  was  supported,  in  191.  a. 
the  reversion. 

29.  But  where  the  descent  of  the  reversion  is  immediate  upon  Plunket «. 

Holmes,  1  Lev. 

the  owner  of  the  particular  estate  which  supports  the  contingent  ii.T.Raym.28. 
remainder,  as  the  heir  of  the  person  by  whose  will  the  particular  ^""^^gjJo^.uv". 
estate  and  remainder  are  created,  it  should  seem  that  the  merger  iso^.^Fearne 
will  not  destroy  the  contingent  remainder;  inasmuch  as  the  ed.  1824. 
descent  takes    place  at  the    very   instant  the   will  comes  into 
operation.     But  where  the  descent  of  the  reversion  is  not  imme-  Infra,  s.  75. 
diate  from  the  testator,  as  where  the  reversion  descends  to  the  Hookers. 

,  ,        Hooker,  Hardv/. 

owner  of  the  particular  estate  from  some  other  person  than  the  13.  crump  r. 
testator,  there  the  merger  will  take  place.     So  if  the  owner  of  the  ^^^^un.  362. 
particular  estate,  in  the  case  supposed,  purchased  the  reversion, 
the  merger  would  also  have  been  absolute. 

30.  Sometimes  the  consequences  of  the  merger  of  an  imme-  Merger  some- 

'■  •     J         J        times  sus- 

diate  particular  estate,  upon  which  a  contingent  remainder  de-  pendeJ. 

pends,  are  suspended  during  the  continuance  of  a  prior  particular 

estate;  thus  where  an  estate  is  limited  to  A.  for  life,  remainder 

to  B.  for   life,  remainder  to  the  first  and   other  unborn  sons  of 

B.  in   tail  male,  remainder   to    C.   in    fee,  and,  by  subsequent 

descent  or  conveyance,  the  remainder  of  C.  devolves  upon  B., 

during  the  continuance  of  A.'s  life  estate,  the  contingent  re-  y>^f.f /'• '^"*''' 

mainder  to  B.'s  first  and  other  sons  is  preserved.    But  if  A.  sur-  Yo.  58.  82. 

renders  to  B.,  or  dies  before  a  son  is  born,  the  particular  estates 

being  determined,  the  contingent  remainders  are  destroyed  ;  the 

meroer,  on  the  accession  of  one  estate  to  the  other,  having  been 

produced  by  a  ^distinct  and  subsequent  act  or  conveyance. 

31.  (4.)  Another  requisite   that  must  concur  in  the  union  of  .]:,J^^^J^^'i*;j;e. 
two  estates,  in  order  to  produce  the  merger  of  one  of  them,  is,  mainder  or  re- 

'  ^  .  .       version,  must  m 

that  the  estate  in  immediate  remainder  or   reversion   must  in  quantity  be  as 
quantity  be  as  large  as,   or  larger  than   the   preceding  estate.  ^J'^^JgrVan  the 
Thus  where  A.,  lessee  for  years,  afterwards  takes  a  conveyance  preceding 

estate. 
of  the  immediate  reversion  for  his  life,  to  take  effect  immedi- 
ately, the  term  is  extinct.  But  where  a  grant  is  made  to  A.  for 
life,  and  afterwards  a  grant  of  the  reversion  is  made  to  him  for 
twenty  years,  there  A.  has  both  estates,  and  no  merger  ensues, 
because  the  estate  in  reversion  is  less  than  the  preceding  estate. 

32.  Again,  where  A.  is  tenant  for  life,  remainder  to  B.  for  life,  i-cuis  nowles's 

a        '  '  ca;.e,  1 1  l\ep. 

and  A.  surrenders  to  B.,  A.'s  estate  merges;  B.'s  estate  in  re-  83.  4ih Uesolu- 
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Owen  3  8.  Co.  mainder  being  for  his  own  lifo,  is  to  him  greater  than  A.'s  estate, 
Lit.  o4.  b.  which  to  B.  is  an  estate  pour  autre  vie.     But  if  B.  were  to  con- 

vey l)is  hfe  estate  in  reversion  toA.no  merger  would  ensue  ; 
because  B.'s  estate  is  to  A.  less  than  A.'s  own  estate,  and  con- 
sequently A.'s  ownership  will  comprise  the  duration  of  both 
estates. 

33.  Again,  where  an  estate  is  limited  to  A.  for  twenty-one 
years,  remainder  to  B.  for  life,  remainder  to  A.  for  life,  remainder 
to  A.  for  one   thousand  years,   remainder  to  C.  in  fee,  and  B. 

s.  31.  conveys   his   life  estate  to  A. ;  B.'s   estate  merges  in  A.'s  life 

estate,  that  being  the  next  freehold  in  reversion,  and,  as  to  A., 
greater  than  B.'s  estate  :  the  term  of  twenty-one  years  then 
merges  in  A.'s  life  estate ;  the  intervening  estate  for  life  in  B. 
which  kept  them  apart  being  removed,  and  A.'s  life  estate  being 
larger  than  the  term  :  But  A.'s  term  of  one  thousand  years  next 
in  remainder  beinv  less  than  his  freehold  estate  for  life,  the  latter 
cannot  merge  therein.  If  C.  were  to  convey  his  remainder  in  fee 
to  A.,  or  upon  C.'s  death  it  were  to  descend  upon  A.,  the  term  of 
one  thousand  years  would  immediately  merge  in  the  remainder 
in  fee,  and  then  the  life  estate  would,  upon  the  merger  of  the 
term,  be  also  absorbed  in  the  reversion  in  fee. 

34.  The  reader  will  observe  upon  the  case  last  supposed,  that 
merger  may  take  place  between  several  estates  at  the  same  time, 
until  the  whole  become  absorbed  in  the  more  remote  estate. 
This  may  be  further  illustrated.  An  estate  was  limited  to  A.  for 
life,  remainder  to  B.  in  tail  male,  remainder  to  A.  in  tail  male, 
remainder  to  B.  in  tail  general,  remainder  to  A.  in  fee.  A.  and 
B.  joined  in  levying  a  fine  to  enure  to  A.  in  fee;  all  the  estates 
concurred,  and   mersred  in  the  ultimate  remainder  in  fee  of  A. 

Ilolt  V.  Sam-  By  the  fine  the  several  estates  tail  were  converted  into  base  fees, 
i03.Hetley,74l  and,  as  such,  became  capable  of  merger;  first  the  time  of  B.'s 
Huu.  96.    See  ggj^te  tail  general,  next  that  of  A.'s  estate  tail  male,  then  that  of 

also  Ihorn  d.  o  ' 

Woollcombe,       15. 'g  estate  tail  male,  and  then  in  retrograde  succession  tlie  estate 

586.  for  life   of  A.   merged  in  the  remainder  in  fee  of  A.;  the  more 

remote  estates   being  absorbed    before   those  which    aic  more 

immediate. 

3  Prest.  Conv.         35.  A  doubt  has    been    raised,   whether  one  life   estate   will 

229.  Ed.  3.  on  .  .  ,  .  •     7  ,  , 

Co.  Lit.  299.       merge  m  another  life  estate  next   ui  remti/udcr,  when    they  are 

equal  in  quantity  ;  as  where  A.  tenant  ibr  the  life  of  B.  surren- 
ders to  C.  tenant  for  the  life  of  D.  Where,  however,  in  the  last 
case,  A.  and  C.  concur  in  conveying  their  respective  estates  to 
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a  stranger,  with  the  intention  that  the  grantee  may  enjoy  the 
estate  during  the  period  of  the  collective  ownership  of  the  two 
estates,  authority  is  not  wanting  in  support  of  the  proposition 
that  merger  does  not  take  place,  and  this  indeed  appears  to  be 
law. 

36.  In  reference  to  the  last  observation,  the  reader  is  referred  ^^'''^j''- '*^- 
to  a  future  page  for  the  consideration  of  the  proposition  which 

has  been  extracted  from  Bredon's  case,  and  Treport's  case,  that  l  Rep.  77. 

'  r  .1       1  Salk.338. 

the  union  of  two  estates  in  the  same  person,  by  means  or  the  6  Rep.  14.  Sue 

joint  act  of  the  respective  owners,  with  the  intention   that  the  chnrSaJd's 

estate  of  their  assicrnee  should  continue  for  the  collective  time  of  case,  Hob.  273. 

their  several  estates,  will  not  be  any  cause  of  merger.    As  where 

A.,  tenant  for  life,  and  B.,  tenant  in  tail,  next  in  remainder,  made 

a  feoffment  or  levied  a  fine  to  C.  in  fee,  it  is  said,  that  although  3  Pres.Con. 

•  ,      ,  1  •        i-.t      u  409.410.413. 

there  was  a  union  of  the  life  estate  with  the  ownership  ot  the  base  ^^^  3^ 
fee  in  C,  yet  there  was  no  merger ;  and  if  B.  died  without  issue 
during  the  lifetime  of  A.,  the  ownership  of  C.  would  continue 
during;  A.'s  life. 

37.  There  is  a  gradation  not  only  in  the  quantity  or  duration  Gradation  in 

•  PStstCS  in.  I'GIG" 

of  estates,  but  also  in  their  quality.     Their  gradation  in  respect  rence  to  merger. 
of  quantity  is,  Jirst,  estates  of  inheritance,  and  in  the  following 
order,  fees  simple,  fees  determinable,  qualified  or  base,  and  es- 
tates tail ;  secondly,  estates  of  freehold,  such  as,  estates  tail  after 
possibility  of  issue  extinct,  which  for  the  purpose  of  merger  are 
considered  life  estates,  estates  for  life  absolute  or  determinable ; 
thirdly,  chattels,  such  as  terms  for  years,  and  certain  other  in- 
terests, which,  although  not  strictly  speaking,  terms,  are  never-  Supr.  Tit.  xiv. 
theless  classed  with  them  as  chattel  interests  in  land,  namely,  ^* 
estates  by  extent,  and  by  statute  merchant,  statute  staple,  es-  Dighton  v, 
tates  devised  to  executors  for  payment  of  debts,  and  estates  at  2  Vent.'32i. 
will.     With  respect  to  life  estates,  an  estate  for  a  man's  own  life,  ^^^^"^^^  g^ ''* 
as  before  observed,  is  considered  by  the  law  as  greater  to  him  Heydonu. 

,-,,.  ,     .     Smith,  Moor, 

than  an  estate  for  the  life  of  another.     With  respect  to  their  662. 
quality,  (a)  an  estate  in  reversion  is  considered  greater  than   an 
estate  in  possession,  though  in  other  respects  equal;  and  with 

(o)  The  reader  is  here  reminded  "  that  by  the  quantitij  of  estates,  must  be  under-  Prest.  Essay  on 
stood,  the  extent  or  continuance  of  time,  or  degree,  or  interest  of  the  estate ;  as  for  years.  Estates,  /. 
for  life,  or  in  fee.     By  tlie  quality  of  an  estate,  the  nature,  incidents,  and  other  colla- 
teral qualifications  of  that  interest,"  such  as  its  being  in  possession,  or  reversion  ;  abso- 
lute or  conditional ;  in  severalty,  joint  tenancy,  coparcenary,  or  in  common ;  and,  in 
reference  to  the  subject  of  the  present  chapter,  may  be  added,  legal  or  equitable. 
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regard  to  terms  for  years,  though   the  term  in  reversion  be  of 

smaller  duration. 
One  term  will         ^H.  It  Was  louo-  considered  an  unsettled   point,  whether  one 

nieige  in  ano-  "  _' 

ther  term  in        term  wouId  merge  in  another  temi  in  reversion,  or  according  to 

reversion.  ,,  .     ,    ,  ,.     ,  ,  ...  i     ,i         // 

tlie  quaint  language   ol    the  early  authorities,    whether  "  years 
3  Prest.  Conv.     would  drown  in  years."     The  cases  on  this  subject  are  discus- 
■          sed  in  the  valuable  volume  to  which  frequent  reference  is  made 
in  the  course  of  this  chapter,  and  the  learned  author  arrives  at 
the  conclusion,  that  the  affirmative  of  the  question  must  be  con- 
sidered established  law,  and  as  having  been  decided  so  long  ago 
Cm.  F.lii  302.    .^g  jj^  ^^^,  p,^gy  of  Hughes  V.  Robotham. 

Mad.  &  Geld.  39^  ji^^  recent  case  of  Stephens  v.  Bridges  seems  now  to  have 

66.  . 

settled  the  point.  In  that  case  a  mortgage  term  of  one  thou- 
sand years  was  created  in  1720,  and  another  for  five  hundred 
years  in  the  same  premises  in  1725.  The  former,  together  with 
the  mortgage  debt,  for  which  it  was  a  security  vested  in  A.,  and 
upon  her  death,  devolved  upon  her  executors,  who,  in  1780  took 
an  assignment  of  the  five  hundred  years'  term,  with  the  debt 
due  thereon.  In  1795  the  executors  assigned  both  terms  to 
trustees  on  the  marria<z;e  of  the  legatee,  entitled  to  them  under 
A.'s  will.  Sir  John  Leach,  V,  C.  held  that  the  one  thousand 
years  term  merged]^  in  the  reversionary  term  of  five  hundred 
years. 

40.  From  the  preceding  authorities  the  reader  will  perceive 
the  doctrine  to  be  now  settled,  that  one  term  will  merge  in  ano- 
ther term  in  reversion,  althou'^h  the  latter  be  for  a  much  shorter 
duration,  and  upon  the  principle  that  nemo  potest  esse  dondnus  et 
ietiens:  but  it  will  be  proper  in  this  place  to  observe,  that  a 
3  Prest.  Conv.  Joubt  exists  respecting  the  merger  of  one  term  in  another,  when 
the  latter  term  is  not  in  reversion,  but  a  term  in  remainder. 
Thus  where  lands  are  conveyed  to  the  use  of  A.  for  one  hundred 
years,  with  remainder  after  its  expiration  to  B.  for  ninety-nine 
years ;  the  question  is,  whether  if  A.  assigns  his  term  to  B.  it  will 
merge  in  I'.'s  term  for  ninety-nine  years  ;  or  whether  B.  will  have 
the  ownership  during  the  collective  period  of  both  terms.  Mr. 
Preston  seems  to  incline  to  the  opinion  that  merger  will  ensue; 
but  acknowledges  the  point  doubtful,  and  adds,  that  as  far  as 
reason  and  good  sense  ought  to  prevail,  and  technical  rules  be 
exploded,  it  seems  to  be  reasonable  that  the  assignee  of  two 
several  terms,  one  in  possession,  the  other  in  remainder,  should 
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be  entitled  to  hold  tlie  possession  for  both  these  terms ;  since 
from  the  nature  of  these  interests,  there  is  not  any  incompatibi- 
lity between  them  ;  and  the  time  of  one  estate  is  quite  distinct 
from  the  time  of  the  other. 

41.  It  may  be  further  observed  in  opposition  to  the  application 
of  the  doctrine  of  merger  in  the  above  instance,  that  although 
there  is  privity  of  e^to/t',  between  the  termor  in  possession  and 
the  termor  in  remainder,  there  is  none  in  tenure;  each  of  the 
termors  alike  holding  of  the  reversioner;  so  that  their  existence 
is  not  incompatible  with  the  maxim,  non  potest  esse  dominiis  el 
tentns:  and  although  every  term  may  in  legal  parlance  be  de-  s.  37. 
signated  as  of  the  same  quantity,  yet  in  actual  duration  or  nume- 
rical quantity,  the  term  in  remainder,  in  the  case  above  supposed, 

is  less;  but  even  if  it  were  equal  in  duration,  the  rule  is,  that  n  Rep.81. 
equal  estates  do  not  merge. 

42.  The  argument  that  merger  does  not  take  place  from  the 
union  of  the  term  in  possession,  with  the  term  in  remainder  is 
strengthened  by  the  authorities  before  referred  to,  and  cited  in  a  Sup.  s.36. 
future  page,  respecting  the  union  of  a  life  estate  in  possession  infra,  s.  85.  et 
with  a  life  estate  in  remainder,  both  being  equal ;  and  if  in  the  ^^^' 

latter  instance  merger  does  not  result  from  their  union  in  the 
same  person,  because  there  is  nothing  incompatible  in  their  co- 
existence, the  argument  by  analogy  holds  with  equal  force 
respecting  terms  for  years  similarly  circumstanced. 

43.  Mr.  Preston  seems  to  think  that  when   these  life  estates  3  Conv.  229. 
are  equal,  and  meet  in  the  same  person,  the  former  will  merge  in 

the  latter,  except  as  will  be  again  noticed  in  a  future  page,  when, 
upon  the  authority  of  Treport's  and  Bredon's  cases,  the  two 
equal  life  estates  are  conveyed  to  a  third  person  ivith  the  intent  of 
conferring  upon  him  the  ownership  for  the  collective  duration  of 
both  estates ;  but  it  appears  to  be  doubtful  whether  in  the  for- 
mer case  the  merger  of  two  equal  life  estates  will  take  place, 
even  when  not  conveyed  with  the  intent  to  confer  combined 
ownership  ;  and  Mr.  Preston  seems  to  admit  that  the  point  is 
doubtful;  because,  he  adds,  "  if  the  two  estates  do  continue  dis- 
tinct, this  may  be  another  difference  arising  from  a  remainder  as 
distinguished  from  a  reversion.'' 

44.  The  author  of  the  present  chapter  is  inclined  to  the 
opinion,  that  merger  will  not  take  place,  where  two  equal  life 
estates,  the  one  in  possession,  the  other  in  remainder,  meet  in 
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the  same  person,  although  they  were  conveyed  for  the  purpose 
of  eflectino-  the  meroer  of  the  prior  life  estate  ;  and  upon  the 
principle  before  stated  in  the  fortieth  section.  That  principle 
presents  a  solution  by  which  several  cases,  which  would  otherwise 
be  anomalous,  may  be  reconciled,  and  that  too,  in  consistency 
with  other  estal)lished  rules  involved  in  the  learnino- of  merger. 

45.  The  principle  which,  it  is  submitted,  must  govern  the 
preceding  cases,  is  this,  that,  being  equal  estates,  the  one  in 
possession  the  other  in  remainder,  either  for  life  or  for  years, 
they  may  co-exist  as  continuing  interests  in  the  same  person  in 
the  same  right,  because  the  incompatible  relations  of  dotniniis  el 
tencm  not  meeting  in  the  same  person  do  not  call  for  the  ab- 
sorption of  the  one  in  the  other.  These  cases  are  also  an  illus- 
tration of  the  rule  before  mentioned,  that  equal  estates  do  not 
merge. 

46.  If  the  above  principle  will  [)revent  the  merger  of  terms, 
where  the  term  in  remainder  is  equal  or  less  than  the  term  in 
possession,  a  question  occurs,  whether,  if  the  term  in  remainder 
were  larger  in  duration  than  the  preceding  term,  the  above  rule 
would  keep  them  as  continuing  interests,  or  whether  merger 
must  be  the  consequence  of  their  union,  the  less  being  absorbed 
in  the  greater.  The  writer  is  not  aware  that  the  question  has 
any  where  been  raised,  but  he  inclines  to  think  that  it  would 
be  more  consistent  with  principle,  that  merger  should  not  take 
place,  for  the  terms,  although  unequal  in  numerical  duration,  are 
nevertheless,  in  legal  designation,  of  equal  quantity. 

47.  In  connexion  with  the  present  branch  of  the  subject  of  this 
chapter,  the  reader  is  here  reminded  that  a  term  will  not  merge 
in  an  inleresse  termini,  nor  e  converso,  as  will  be  seen   from  the 

s.  15.  5  Bar.    authorities   cited  in  a  former   page.      In  the  case  of  Doe    v. 

&  Cr.  111.  Walker,  there  more  fully  stated,  A.  in  1788,  granted  a  lease  to 
B.  for  twenty-one  years,  to  expire  at  Michaelmas,  1809;  and  in 
December,  1799,  he  granted  a  further  lease  to  13.  for  sixty  years 
to  conmience  from  Michaelmas,  1809.  In  1800,  A.  devised  the 
reversion  to  B.  for  life;  it  was  held  that  the  term  of  twenty-one 
years  merged,  but  the  interesse  termini  remained. 

48.  This  doctrine  was  recognised  by  the  Master  of  the  Rolls 
2P.  Will.  236.    in  the  earlier  case  of  Whitchurch  v.  Whitchurch. 

49.  These  interests  by  way  of  interesse  termini  do  not  pass 
the  immediate  reversion  ;  they  rest  in  contract  only   until   the 
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future  period  arrives  when  the  term  is  to  commence :  and  in  the 
case  of  Doe  v.  Walker,  the  two  interests,  namely,  the  term  of 
twenty-one  years  to  expire  at  Michaelmas,  and  the  interesse 
termini  to  commence  at  its  expiration,  though  in  the  same 
person,  were  not  incompatible  ;  and  therefore,  B.'s  entering  into 
the  contract  for  the  future  term,  could  not  be  considered  an 
implied  surrender  of  the  lease  of  twenty-one  years  in  possession. 

50.  Interests  by  way  of  interesse  termini,  or  contracts  for  a 
term  to  commence  at  a  future  period,  are  distinguishable  from  a 
lease  of  the  reversion  or  concurrent  lease,  in  this  respect,  that 
the  latter  gives  to  the  lessee,  the  right  of  seignory  incident  to  the 

present  rieht  to  the  reversion,  as  in  the  case  of  Colebourn -y.  i  Leon.  129.  as 

r  »  '  Cited  and  cor- 

Mixtone ;  while  the  former  rests  merely  in  contract,  no  present  lected  by 

interest  passing.      When  therefore  a  lease  in    possession   and  p^e  7.  vvaiker, 

a  lease  of  the  reversion  unite  in  the  same  person  merger  takes  ^^^^'  ^  ^r. 
place. 

51.  (5.)  A   further   requisite    in    the    union   of    two  estates  5.  Requisite. 

^      ^  ^  _  Union  in  the 

in  order  to   produce  the  consequence  of  merger  is,  that  they  person  in  the 

.,  .,  .,,  -1,4.  -r-       same  ri£;ht,  or 

must  either  meet  m  the  same  person  m  the  same  right ;  or  it  in  ^f  ^^  different 
diferent  rights,  the  union  must  take  place  by  act  of  the  party.       ^Jt 'of'the^paity^ 

52.  In   reference   to  the  former   branch   of  the  above  rule,  in  the  same 
(namely)  where  the  two  estates  meet  in  the  same  person  in  the  "S  t. 
same  right,  it  is  to  be  observed,  that  the  less  estate  will  merge 

in  the  greater,  whether  the  union  is  produced  by  act  of  law  or  by 
act  of  the  party  ;  as  where  the  reversion  in  fee  descends  (a)  upon 
or  is  devised  {b)  to  or  purchased  by  the  lessee,  the  term  will  merge, 
for  nemo  potest  esse  dominus  ei  tenens.  So  also  where  the  re- 
version in  fee  or  a  remainder  in  tail  descends  upon  the  tenant  for 
life,  or  he  purchases  the  reversion  in  fee. 

53.  But  where  two  estates  meet  in  the  same  person  in  dif-  in  different 

riglits. 

ferent  rights,  merger  will  not  ensue  unless  the  union  takes  place 
bi/  act  of  the  party :  as  where  the  husband  holding  a  term  in 
right  of  his  wife  purchases  the  reversion  ;  (c)  or  the  lessee  assigns 
his  term  to  the  wife  of  the  lessor ;  (c?)  or  where  an  executor  has  a 
term  in  right  of  his  testator  and  purchases    the  reversion,  (e) 

(a)  Lee's  Case,  3  Leon.  110.     Chamberlain  v.  Ewer,  2  Bulst.  12. 
(  h)  Doe  V.  Walker,  5  B.  &  Cres.  111. 

(c)  Downing  v.  Seymour,  Cro.  Eliz.  912. 

(d)  Moor,  171.    Jenk.  R.  73,  case  38. 

(e)  Leon.  S8.    1  Roll.  Ab.  Exting.  93^.  pi.  9.    Sug.  V.  &  P.  461—2.     Ed.  9. 
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But  in  the  latter  case  althougli  the  term  will  merge  at  law,  in 
equity  it  will  be  considered  assets  for  tlie  benefit  of  creditors.(^/) 

().  Krquisiie.  54.  (G.)  The  latter  branch  of  the  last  rule,  must,  however  it 

Absolute  power      •■        •  ,  •    i       ■ 

of  alienation  should  secm,  be  received  with  the  qualification,  which  nitro- 
mcetin-'in  lUf^-*  duccs  a  further  requisite,  namely,  that  when  the  several  estates 
ferent  nghis.        ^leet  in  the  same  person,  and  are  held  in  different  rights,  merger 

0  i'res.  (oil.  '  '  -D         /  o 

293.  Ell.  3.  will  not  take  place,  unless  the  power  of  alienation,  of  the  person 
Lichden  v.  jp  whom  they  meet,  extends  to  both  estates. 

Windsinore,  '' 

'ilioii.Kep.  55.  The  application  of  the  last  rule,  respecting  the  absolute 

power  of  alienation  over  the  two  estates,  which  meet  in  different 
rights,  is  obvious  as  between  husband  and  wife  ;  as  where  a 
feme  covert  is  tenant  for  life,  and  her  husband  purchases  the 
reversion  in  fee;  the  husband  is  seised  of  the  freehold  in  right 
of  his   wife,  but  her  freehold  does  not  merge  in  the   inheritance 

yill.  Lease       Qf  }^gp  husband,  as  was  noticed  in  a  former  title  :  for  the  husband 

ior  Yeais,  c.  2.  ' 

s.  42.  alone  cannot,  in  virtue  of  his  marital  right,  dispose  of  his  wife's 

Stephens  r.         freehold,  SO  US  to  preclude  her  from  resuming  her  estate   at  his 

1  Lev.°36.  death  :  her  estate  could   not,  previously    to   the  recent  statute 

3  &.  4  Will  4.  c.  74.,  be  conveyed  without  her  concurrence  in  a 
fine  or  recovery,  nor  can  it  now,  without  her  concurrence,  in  a 
deed  in  conformity  with  the  provisions  of  that  act. 
No  meiger,  5().  It  was  before  observed,  that  if  two  estates  in  different 

when  estates  ...  ... 

meet  in  ditferent  rights  meet  in  the  sajTic  person  by  act  of  the  party,  merger  will 
law.'^  ^^  "^  '    ^^^^  place;  but  when  the  union  is  produced  hij  act  of  law,  the 
same  consequence  will  not  follow.     Thus  in  the  instance  of  mar- 
riage, where  a  woman  termor  marries  the  reversioner,  the  term 
will  not  merge,  because  it  devolves  upon  the  husband  hy  act  of 
]5ac.  Ah!      ^     ^^^'     Again,  in  the  case  of  descent,  where  the  husband  termor 
Lease  11.  Jenk.  carries,  and  afterwards  the  reversion  descends  upon  his  wife, 
case  38.  the  term   continues.     So  also,  it   is  conceived,  the    rule  holds 

Cac.  Ab^  in   the  instance  oi'  citrtesi/ ;  as  where    the    husband    lessee  for 

Lease,  K.  -^ 

I'latti.  sioap,     sixty   years   marries  the  reversioner,    who  afterwards   dies   be- 

ro.  Jac.  27.5.      ,•  ,  .        .  «     , 

iJracebiidge  v.    loic  the  expiration  of  the  term  by  efHuxion  of  time,  the  term 

llep.^418.  "       continues  during  the  wife's  life,  while  the  husband  is   seised    in 

her  right ;  and,  it  should  seem  also,  after  her  death,  while   he 

Ciodh  ■'^'^  d       is  tenant  by  the  curtesy;  although  a   doubt  has  been  intimated 

see  Piatt  D.  as  to  the  latter  point.  Again,  in  the  case  of  executor  or  ad- 
Sleap,  uhi  ill]).         .    .  .  1        ,.      1     ,  ,    •       ,  • 

ministrator,  as   where   lessor    having   the  freehold   in    his    own 

(«)  I'.ro.  Abr.  Exec.  pi.  174.  Exfin?.  pi.  fil.   1  Ld.  Rayni.  520.     2  lloll.  R.  472. 
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right,  the  term  devolves  uioon  him  as  executor  or  administrator  Bac.  Abr. 

^  ,      ^  '  Lease,  R.llnst. 

01  the  lessee.  338.  a. 

57.  (7.)  Another  requisite  to  produce  the  merger  of  two  estates  7.  Requisite. 

^  '  ^  Both  estates 

meeting  in  the  same  person,  is,  that  both  estates  must  be  legal,  legal  or  botli 
or  both  equitable  ;  and  with  reference  to  this  rule,  it  is  imma-  ^1"''^^ 
terial  whether  the  union  is  produced  by  act  of  law,  or  by  act  of 
the  party. 

58.  Thus  where  an  estate  was  conveyed  to  A.  in  fee,  in  trust  Dowse  ?;. 

Pcrcival, 

for  B.  in  fee,  and  a  legal  terra  was  vested  in  B.,  no  merger  took  i  vern.  104. 
place,  and  accordingly  it  was  held  that  the  term  would  have  yvtt.-Gen.'^ib. 
been  assets  (if  required)  for  the  payment  of  simple  contract  341.  Supr. lit. 

^  ^  '  1    J  J  12.  eh.  2.  ss.  30. 

debts.  31.  3  &  4 

59.  Again,  where  a  lease  for  years  is  vested  in  A.  in  trust  for 
B.,  and  the  legal  estate  of  the  immediate  reversion  in  fee  devolves 
either  by  descent  or  conveyance  upon  B.,  in  trust  for  C.  in  fee, 
no  merger  takes  place. 

60.  But  in  the  last  case- had  the  equitable  reversion  in  fee 
vested  in  B.  by  descent  or  conveyance,  a  merger  in  equity  of  the 
beneficial  ownership  of  the  lease,  in  the  equitable  fee  in  B.,  would 
have  been  the  consequence  of  their  union. 

61.  III.  In  the  next  place,  we  proceed  to  consider  in  what  in-  HI-  When 

union  does  not 

stances  the  union  of  two  estates  or  interests  in  the  same  person  produce  merger. 
does  not  produce  the  consequence  of  merger :  and  the  first  exemp- 
tion we  shall  notice,  is  that  of  an  estate  tail,  which  does  not  merge  i-  Estates  tail 

•    J       ■     X    -T  •     xi-  •    -1  •       •     e  1  do  not  merge,  as 

in  a  remamder  m  tail,  nor  m  the  remainder  or  reversion  in  tee,  when  such,  in  the  re- 
the  two  estates  unite  in  the  same  person,  and  in  the  same  right.    ^^'^^'°"  ''^ 

62.  This  exemption  results  from  the  statute  De  T>onis  Condi-  2  Bl.  Com. 
tionalibus,{a)  which  preserves  the  estate  in  the  line  or  succession  case.  2  Rep.  6i. 
to  the  heirs  in  tail,  according  to  the  form  of  the  gift,  so  long  as  were^ST.  R. 
there  are  issue  under  the  entail.  i^*^- 

63.  But  before  the  passing  of  the  late  statute  3  8c  4  Will.  4.  When  converted 

...  into  base  tees. 

c.  74.,  the  estate   tail   lost   this    privilege  as  soon  as  the  te- 
nant in   tail,  by  levying  a  fine,  converted  it  into  a  base  fee,  Infra,  s.  67. 
when  it  merged  by  union  with  the  immediate  reversion  in  fee. 

64.  But  now  by  section  39  of  the  above  statute,  it  is  enacted, 
that  where  a  base  fee,  acquired  before,  or  by  any  disposition 
under  the  act,  meets  in  the  same  person,  who  is  owner  of  the  im- 
mediate reversion  in  fee,  there  the  base  fee  shall,  upon  such 
union,  become  enlarged  into  as  large  an  estate,  as  the  tenant  in 

(«)   13  Ildward  I. 
VOL.   VI.  1   I 
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tail,  with  the  consent  of  the  protector,  if  any,  might  have  created 
by  any  disposition  under  the  act. 

65.  The  following  are  the  words  of  the  act,  "  That  if  a  base 
fee  in  any  lands  and  the  remainder  or  reversion  in  fee,  in  the 
same  lands,  shall,  at  the  time  of  passing  this  act,  or  at  any  time 
afterwards,  be  united  in  the  same  person,  and  at  any  time  after 
the  passing  of  this  act,  there  shall  be  no  intermediate  estate  be- 
tween the  base  fee  and  the  remainder  or  reversion,  then  and  in 
such  case  the  base  fee  shall  not  merge,  but  shall  be  ipso  facto 
enlarged  into  as  large  an  estate,  as  the  tenant  in  tail,  with  the 
consent  of  the  protector,  if  any,  might  have  created  by  any  dis- 
position under  this  act,  if  such  remainder  or  reversion  had  been 
vested  in  any  other  person."  (a) 

QQ.  An  estate  tail,  after  possibility  of  issue  extinct,  will  merge 
in  the  remainder  or  reversion  ;  for,  as  before  observed,  it  is  con- 
sidered for  the  purpose  of  merger  merely  as  an  estate  for  life. 
67.  The  case  of  Symonds  v.  Cudmore,  is  an  instance  of  the 
4  Mod.  1.  see   conversion  of  an  estate  tail  into  a  base  fee,  and  its  merger  in  the 
alsoHussey's      in^niediate  reversion.     In  that  case  A.,  tenant  in  tail  with  the 

case  cited 

1  Kep.  49.  b.  immediate  reversion  to  himself  in  fee,  levied  a  fine  with  procla- 
tenSjer.iisla.  mations,  and  it  washolden  that  the  reversion  became  accelerated, 
SalhliT ''  ^"d  ^^^^  executed  in  possession.  Had  A.  suflfered  a  recovery, 
6  liro.  p.  c.       ti^g  estate  would  have  been  enlarged  into  a  fee  simple  absolute, 

360.  Tonil.  TA.  .  i 

Also  Kinaston     and  the  reversion  would  have  been  barred. 
2(34.  6, '      ^  '       68.  The  exemption  of  estates  tail  from  merger  is  the  same  with 
In  copvholds.      respcct  to  copyholds.     In  Merest  u.  James,  A.  was  equitable  te- 
1  Mad.  &  Geld.  j-,gjjj.  jj^  ^^^\  ^^\^\^  remainder  over  to  B.,  and  the  lecral  fee  descended 
upon  A.,  the  question  was,   whether   the  equitable  estate  tail 
merged  in  the  latter,  and  the  expectant  remainder  was  defeated. 
The  report  of  this  case  is  very  short  and  imperfect ;  there  appears 
to  have  been  no  ground  to  contend  for  the  merger,  even  sup- 
posing the  intermediate  estate  tail  in  B.  was  contingent.     Sir 
John  LeaCh,  V.  C.  is  reported  to  have  said,  that  in  order  to  ope- 
rate a  merger,  the  equitable  and  legal  estates  must  be  of  the 
same  quality  (should  be  quantity),  and  that  an  estate  tail  and  a 
fee  simple  were  nc'i,  of  the  same  quality  (meaning  quantity). 

69.  If,  however.  A.,  equitable  tenant  in   tail  of  a  coi)yhold, 
with  remainders  over,  takes  a  surrender  in  fee  from  the  trustees 

(a)  For  some  of  the  consequences  of  tliis  provision,  see  fuit!>er  sect.  104.  105. 
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of  the  leoral  estate  in  fee,  it  would  seem  from  the  case  of  Grayme  ^"F-  '^^"^^y-  • 

=•  '  ■  .  p.  485.  s.  32. 

V.  Grayme,  that  this  will  bar  the  estate  tail  and  remainders  i  vvatk.  Cop. 

,  ,  ,  -,1111  1  237.  Kd.  4.  and 

over,  where,  by  the  custom,  entails  are  barrabie   by  surrender ;  j,f,tg^    ^i^.^ 
and  upon  the  principle,  as  it  has  been  suggested,  that  B.'s  accept-  gj^-jf^g*!^  y^^^ 
ance  of  a  surrender  of  the  legal  estate  in  fee  will  be  evidence  120. 
of  an  intention  to  bar  the  entail.     This  latter  case,  however,  is 
clearly  distinguishable  from  the  case  of  Merest  v.  James,  and 
does  not  involve  the  doctrine  of  merger. 

70.  It  seems  not  to  be  settled  whether  a  base  fee,  produced  If  a  base  fee 

.  .  .  .,  will  merge  in  an 

by  tenant  m  tad  levying  a  fine,  wdl  merge  in  an  estate  tad  next  estate  tail  next  in 
in  remainder:  as  where  A.  tenant  in  tail,  with  remainder  to  B.  remainder. qu. -? 
in  tail,  levies  a  fine  to  B.  in  fee,  the  better  opinion  seems  to  be 
in  favour  of  the  merger,  (a) 

71.  (2.)  Another  instance  of  the  union  of  two  estates  without  2.  Estates meet- 

^  _  _  ing  m  the  same 

merger,  as   before  noticed,  is  where  they  are  held  in  different  person  in  difie- 

•    1  II  •  1  11  i      r  1  lent  rights  by 

rights,  and  the  union  takes  place  by  act  or  law.  act  of  law.  s.  56. 

72.  In  reference  to  this  exception  it  may  be  observed  that  a 
person  may  hold  an  estate  in  autre  droit,  in  the  following  charac- 
ters, namely,  as  husband  or  wife,  as'  executor  or  administrator, 

and  as  member  of  a  corporation  ago-regate  in  his  corporate  capa-  i  Inst.  338.  b. 

'  !=o     &  11         Jet,!,.  5.  Cent. 

city.     A  person  having  a  momentary  seisin  to  serve  uses,  may  be  200. 
said  to  have  such  seisin  in  aidre  droit,  as  where  A.  is  lessee  for  See  3  Prest. 
years,  and  the  reversion  in  fee  is  conveyed  to  him  and  his  heirs  532,  &c. 
to  certain  uses ;  exemption  from  merger,  however,  in  this  last 
case,  is  expressly  provided  for  by  the  statute  of  Uses,  as  before 
noticed.     But  as  between  trustees  and  cestui  que  trust  the  excep- 
tion now  under  consideration  does  not  apply,  but  the  merger  will 
take  place  at  law,  although  the  interests  of  third  persons  will,  Jnfra,  ss.  108. 
nevertheless,  be  preserved  in  equity. 

73.  Thus  if  A.  has  an  estate  for  the  hfe  of  B.  in  trust  for  C, 
and  the  inheritance  descends  upon  A.,  a  merger  will  take  place 
of  his  estate  for  the  life  of  B. ;  but  he  will  in  equity  be  deemed 
a  trustee  for  C.  of  the  reversion,  during  the  life  of  B. 

74.  (3.)  Another  instance  of  union  without  merger  is,  where  the  3-  Estates  limit- 
^  _  ^  ed  by  the  same 

two  estates  are  limited  by  the  same  instrument,  to  take  effect  at  instrument. 
,  .  ^        .  ,  -11        ..  i   1         1  Archer's  Case, 

the  same  time;  tor,  in  such  case,  merger  will  not  take  place,  so  as  ^  qq  qj^ 
to  destroy  an  intervening  contingent  remainder,  in  which  third  ^^^^j^j'^^g  Yl 

{a)  Beaumont's  case,  or  Baker  u.  Willis,  9  Rep.  138.  Cro.  Car.  476.  3  Prest.  Con.    R^ym.  28.* 
i258.  Ed.  3. 

1   1  2 
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Boothby  v.  persons  are  interested.  Thus  in  the  case  supposed  in  a  former 
9  Mod!'i47.  section,  where  an  estate  is  limited  to  A.  for  life,  remainder  to  his 
s- H.  first  and  other  unborn  sons  in  tail,  remainder  to  A.  in  fee:  the 

union  of  the  life  estate  with  the  reversion  in  fee,  is  qualified,  so 
as  to  let  in  the  contingent  remainders  when  they  arise. 

75.  The  effect  is  the  same  where  a  testator  devises  lands  to  A. 
for  life,  remainder   to  the  first  and  other  unborn  sons  of  A.  in 
tail,  and  does  not  devise  the  reversion  in  fee,  which,  at  the  testa- 
Supr.  Tit.  16.     tor's  death,  descends  upon  A.  as  his  heir  at  law.     In  this  case, 
Altot'Sr^r*  the  reversion  in  fee  devolves  upon  A.  at  the  very  moment,  and 
this  chapter.       ^y  (_j^g  ^^^^^  event,  which  brings  the  devise  into  operation.     If 
the  descent  of  the  reversion  in  fee  upon  A.  had  been  mediate, 
from  the  subsequent  death  of  the  testator's  heir  at  law,  the  mer- 
ger of  A.'s  life  estate,   and  the  consequent  destruction  of  the 
contingent  remainder,  would  take  place. 
Purefoyv.  76.  So  where  an  estate  is  limited  by  the  same  deed,  to  two 

Sa°unT386.Lit.  "^^n,  and  the  heirs  of  their  bodies;  or  to  A.  and  B.   for  their 
s.  283.  Rogers    ]ives,  with  remainder  to  the  heirs  of  one  of  them  •  in  each  of 
9  Mod,  293.       these  instances    the   donees   have   an  estate  for  life  in  joint  te- 
nancy ;  for,  otherwise,  the  quality  of  the  life  estate,  by  the  union 
of  the  inheritance,  would  be  changed  by  severance  to  estates  in 
common. 
SecKs,  where  77.  But  where  the  accession  of  the  particular  estate  to  the 

by'°ub?eHuentf  reversion,  or  of  the  reversion  to  the  particular  estate,  does  not 
or  distinct  act.    ^  |^g  place  in  the  same  instant  of  time,  there  merger  ensues ;  and 

Kentu.IIarpool,  »  ■         ■  ■         j    ^  c 

T.Jones.  R. 76.  it  is  immaterial,  whether  the  accession  is  occasioned  by  act  oi 
Hookeri;.  law  or  of  the  party :  as  where  lands  are  limited  to  two  persons 

Hooicer,  Ca.       r     ^|    j^.  jj^^g  ^^  ■   -^^^  tenants,  and  the  reversion  in  fee  subse- 

I  emp.  Hardw.  •> 

13.  quently  devolves  upon,  or  is  purchased  by,  one  of  them,  merger 

takes  place,  and  a  consequent  severance,  {a) 
Fearne  c.  R.         78.  With  respect  to  copyholds  it  should  be  observed,  that  the 
2\ern.243.      merger  produced  by  accession  of  the  reversion  to  the  particular 

estate,  upon  which  a  contingent  remainder  depends,  does  not 

destroy  the  contingent  remainder,  for  it  is  preserved  by  the  estate 

in  the  lord. 

Exception  where       79^  Where,  liowever,  the  interest  of  third  persons  is  not  con- 
no  third  persons  .  .        _  . 

interested.  cerncd,  the  union  in  the  exception  mentioned  in  section  74,  pro- 

duces absolute  merger.     Thus  where  an  estate  is  limited  to  A. 
Dyer.  10. b.       for  the  life  of  B. ;  remainder  to  A.  for  his  own  life;  or  a  limita- 

(a)  Wiscot's  case,  or  Giles  t.  Wiscot,  2  Rep.  60.   Lit.  s.  283.  et  com. 
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tion  is  to  A.  for  ninety-nine  years,  remainder  to  A.  for  life,  in  Lewis  Bowles' 

•^  •'  ,  case,  11  Kep. 

both  these  instances  merger  will  ensue,  assuming  that  no  third   83.in7thResD- 

.      ,.       ,  lution.   3  Prest. 

persons  would  be  thereby  prejudiced.  Con. 376. ed. 3. 

80.  (4.)  Another  exemption  from  merger  occurs  in  the  case  of  4.  Executory 

n  A     n      j-n         -.1         p     n        J-         deviseof  a  term. 

an  executory  devise  of  a  term  to  A.  for  life,  with  a  further  devise 
over  of  the  term,  after  the  death  of  A.  to  B. ;  and  the  reversion 
by  descent  or  otherwise  devolves  upon  A. ;  the  merger  of  A.'s  hfe 
estate,  will  not  prejudice  the  executory  bequest  to  B.  (a) 

81.  Mr.  Preston  states  the  rule  respecting  executory  devises  3  Con.  493.  ib. 
thus:  "  No  one  can  destroy  an  executory  interest,  merely  as  such, 

in  another  person,  either  by  alienation,  merger,  or  surrender.  ^JJ,''/^;^^°q°' 
This  is  one  of  the  peculiar  qualities  of  an  interest  under  an  ex- 
ecutory devise  of  a  freehold,  or  an  executory  bequest  of  a  chattel 
quality." 

82.  The   case  of  Hammington  v.  Rudyard  is  an  illustration  Note  (a)  infra. 
of  Mr.  Preston's  observation  in   respect   of  chattels  ;  and   he 

cites  the  cases  of  Good  right  v.  Searle,  and  Good  title  v.  White,  ^^^^^^J;  "^74^ 
as  instances  of  the  rule,  as  it  regards  executory  devises  of  free- 
hold interests.     The  reader  should,  however,  be  reminded  that 
the  rule,  as  above  stated,  requires  some  qualification  respecting  ^J^^^^^'e^'s 
executory  devises  limited  after  an  estate  tail ;  in  which  case  a  Lanesborough 
recovery  by  the  tenant  in  tail  will  bar  them.     But  the  cases  of  Tai.262. 
Goodtitle  v.  White,   and  Goodright  v.  Searle,  seem,  as  indeed 
Mr.  Preston  appears  to  suggest,  referrible  to  the  learning  of 
extinguishment. 

83.  But  although  an  executory  devise,  not  limited  after  an  3Conv.495. 
estate  tail,  cannot  be  destroyed  by  alienation,  merger,  or  sur- 
render, as  above  observed,  still  while  in  contingency,  it  is  not  an  s.  80. 
estate ;  and  therefore  cannot  prevent  the  union  of  the  particular 

estate  with  the  reversion  in  fee,  so  as  to  preserve  contingent  re- 
mainders depending  on  such  preceding  particular  estate.  This 
may  be  illustrated  by  the  following  case  which  recently  occurred 
in  practice. 

84.  A  testator  devised  lands  to  A.  for  life,  and  after  his  de- 
cease to  such  child  of  A.  as,  at  the  time  of  A.'s  death,  should  be 
his  second  son  then  living,  and  the  heirs  and  assigns  of  such 
second  son  :  but  in  case  A.  should  not  at  the  time  of  his  death 

(a)  Fearne  C.  R.  421.  ed.  8.  Hainmington  r.  Rudyard,  cited  10  Rep.  52.  Sup. 
p.  395.  s.  11.    Lee  v.  Lee,  Moor,  268. 


486  Tale  XXXIX.   Merger,  s.  84—87. 

have  a  second  son,  or,  having  such,  he  should  die  under  the  age 
of  twenty-one  years,  and  without  lawful  issue  living  at  his  death, 
then  to  A.  in  fee.  A.  Cnot  having  a  second  son)  concurred  with 
the  heir  at  law  of  the  testator  in  conveying  the  lands  to  B.  and 
his  heirs.  In  the  above  case  there  were  two  concurrent  contin- 
gent remainders  in  fee ;  one  to  the  unborn  second  son,  the  other 
to  A.,  if  he  had  no  second  son  at  his  death.  Besides  these 
contingent  remainders,  if  the  first  contingent  remainder  should 
vest  by  A.'s  having  a  second  son,  there  was  an  executory  devise 
over,  to  defeat  it,  if  such  second  son  should  die  under  twenty- 
one,  and  without  leaving  issue  living  at  his  death.  By  the  con- 
veyance the  particular  estate  of  A.  merged  by  its  union  witli 
the  reversion  in  fee,  conveyed  by  the  testator's  heir  at  law  to  B., 
and  thereby  the  contingent  remainders  were  destroyed.  The 
executory  devise  to  A.,  though  not  barred,  was  bound  in  equity 
by  the  conveyance  to  B.,  who  thereby  acquired  an  absolute 
estate  of  inheritance  in  fee  simple. 
5.  Union  of  two  85.  (5.)  A  further  instance  of  the  union  of  two  estates  without 
foftheprpSf  nierger,  is  thus  stated  by  Mr.  Preston  :-'' The  union  of  two 
ofcoaferringthe  estates  in  the  same  person  by  means  of  the  joint  act  of  the  re- 

collective  own-  '  ...  ■  i  u 

ership  and  dura-  spcctivc  owncrs  of  the  estates,  with  an  intention  that  the  estate 
Sates.  °''  of  their  assignee  should  continue  for  the  collective  time  of  their 
3  Conv.  C.13.  ggvg,-ai  estates,  will  not  be  any  cause  of  merger."  And  he  con- 
seq^*  ^*    *  ^      siders  Bredon's  case,  and  the  other  authorities  which  he  cites,  as 

fully  establishing  the  above  proposition. 
1  Rep.  77.  86.  In  Bredon's  case,  A.  was  tenant  for  life,  with  remainder 

toB.  in  tail,  with  remainder  to  C.  in  tail;  A.  and  B.  concurred 
in  levying  a  fine  come  ceo,  to  a  stranger  in  fee,  reserving  a  rent- 
charge  of  40/.  a  year  to  the  tenant  for  life.  B.  died  without  issue> 
livin"-  A. ;  and  C.  the  second  tenant  in  tail  entered.  On  a  distress 
by  A.  the  tenant  for  life  for  his  rent,  and  on  a  replevin  and  avowry, 
a  question  arose  upon  A.'s  right  to  distrain,  and  whether  his  life- 
estate  was  not  merged  by  its  union  with  the  next  estate  of  inherit- 
ance. The  Court  of  C.  B.  gave  judgment  for  the  avowant,  thereby 
deciding  that  the  life-estate  of  A.  was  a  continuing  interest. 

87.  Tlie  leading  point  for  which  this  case  is  [frequently  cited 
is,  that  the  fine  did  not  work  a  discontinuance;  the  tenant  for 
life  and  B.  the  remainder-man  thereby  only  conveying  what 
each  might  lawfully  give.  It  is  also  reported  to  have  been  said 
by  the  Court,  that  where  A.  tenant  for  life,  and  B.  tenant  in  tail. 
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make  a  feoffment  by  deed  to  a  stranger,  this  also  is  no  discontinu- 
ance; and  that  although  he  in  the  first  remainder  dieth  without 
issue,  the  f'eoftee  shall  enjoy  the  land  during  the  life  of  the 
tenant  for  life.  But  if  a  feoliment  be  made  bi/  paroly  then  it  is  a 
surrender  of  the  tenant  for  life,  and  the  feofl'ment  of  him  in 
remainder. 

88.  A  dictum  in  Treport's  case,  and  the  opinion  of  Sir  Henry  6  Rep.  15. 
Hobart  in  the  Earl  of  Clanrickard's  case,  are  also  cited  as  au-   ^'o'^-^'-^- 

T>  Palm.  o59. 

thorities  in  support  of  the  preceding  proposition  of  Mr.  Preston,  i  vem.  160. 
vviio  accounts  for  the  objection  made  by  Hale,  C.  J.  to  Bredon's 
case,  by  his  not  adverting  to  the  distinction  there  made  between 
a  feoffment  by  deed  and  without  deed  ;  for  lie  remarks  that 
Bredon's  case  is  an  authority  merely  for  the  point,  that  the  es- 
tate for  life  has  continuance  in  those  cases  only,  in  which  the 
remainder  may  pass,  as  a  remainder,  and  the  estate  for  life  pass 
as  a  continuing  estate. 

89.  The  reader  will  observe  that  in  Bredon's  case,  the  estate 
in  remainder  was  an  estate  tail,  which  being  larger  in  quantity 
than  the  previous  estate  for  life,  the  equality  of  the  estates  could 
be  no  objection  to  the  merger;  so  that  it  may  be  considered 
a  decision  strongly  in  support  of  the  case  supposed  by  Mr. 
Preston  of  union  without  merger,  where  A.  tenant  for  the  life  of 
B.,  and  C.  tenant  in  remainder  for  the  life  of  D.,  concur  in  con- 
veying their  respective  estates  to  E.,  with  the  intent  of  con- 
ferring upon  him  the  collective  ownership  and  duration  of  both 
estates. 

90.  If  Bredon's  case  and  that  supposed  by  Mr.  Preston  turn 
solely  upon  the  intention  of  the  parties,  they  must  be  considered 
as  anomalous  instances  of  the  intention, (a)  preventing  the  legal 

(a)  The  intention  of  the  parties  is  not  the  governing  principle  of  merger  ;  for  while  in    How  far  merger 

some  instances  the  law  of  merger,  from  favour  to  the  intention  of  the  parties,  is  held  to    '^  governed  by 

...  the  intention  of 

be  inapplicable,  yet  m   othere,  merger  is  consequent  upon  the  union  of  two  estates,  in    (jjg  parties. 

direct  opposition  to  the  intention  of  the  parties,  either  apparent  or  implied.     Perhaps  no 

general  rule  in  reference  to  the  intention  can  be  deduced,  which  would  embrace  every 

instance ;  but  it  is  suggested,  as  in  some  measure  tending  to  a  classi6cation  of  the  cases, 

that  merger,  in  reference  to  the  intention,  is  excluded  chiefly  in  those  instances,  where 

the  two  estates,  which  would  otherwise  merge,  are  created  by  the  same  instrument,  or  at 

the  same  time,  or  by  the  same  contemporaneous  transaction,  as  will  be  seen  in  the 

perusal  of  the  present  chapter ;  but  that  where  two  estates  unite  in  the  same  person,  not 

as  above  noticed  at  the  same  time  and  by  the  same  deed  or  transaction,  but  at  a  period 

subsequent  to  the  original  creation  of  the  estates,  and  by  a  distinct  act  of  law  or  of  tiie 

party,  tiiere,  in  most  instances,  merger  will  be  the  consequence  of  union,  without  regard 
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consequence  of  the  union  of  two  estates  in  the  same  person,  in 
the  same  right:  but  it  is  submitted  that  the  principle  upon 
which  these  cases  may  in  a   measure   depend,   is   that   which 

ss.  40. 44.  ^yas   noticed   in    former    sections  of    the    present    chapter,   to 

which  the  reader  is  referred ;  and  where  he  will  find  another 
instance  in  terms  for  years  of  union  without  merger.  The 
principle  alluded  to,  is,  that  one  of  the  two  estates  being  in 
possession,  and  the  other  in  remainder  and  not  in  reversion,  there 
is  nothing  incompatible  in  their  union  as  continuing  interests  in 
the  same  person,  since  that  union  does  not  involve  the  incon- 
sistent relations  of  domimis  et  ienens. 

91.  If  the  above  be  the  true  principle,  the  following  conclu- 
sion may  be  drav*m  :  that  whether  the  two  equal  estates  are  for 
life  or  years,  if  the  latter  be  limited  by  way  of  remainder,  and 
not  a  portion  of  the  reversion,  merger  will  not  be  the  consequence 
of  their  union  in  the  same  person,  whether  they  are  conveyed  to 
that  person  for  the  purpose  of  conferring  the  combined  owner- 
ships of  both  estates  or  not ;  sed.  qu. 

s-  89.  92.  Although  the  estate  pour  autre  vie  of  A.  in  the  case  before 

supposed,  may  for  some  purposes  have  continuance,  while  it  is 
distinct  from  the  reversion,  yet  if  the  estates  pour  autre  vie  of  A. 
and  C,  when  vested  in  E.  were  to  become  united  with,  and 
form  an  integral  part  of  the  inheritance,  it  is  conceived  they 
would  both  merge,  and  any  contingent  remainder,  intervening 
between  C.'s  estate  and  the  reversion  in  fee,  or  the  next  vested 
remainder,  would  be  destroyed. 

93.  Thus  if  the  lands  were  limited  to  A.  for  the  life  of  B., 
with  remainder  to  C.  for  the  life  of  D.,  with  remainder  to  the 
first  and  other  unborn  sons  of  E.  in  tail,  with  remainder  to  F. 
in  tail  or  in  fee  ;  if  E.,  to  whom  the  estates  pour  autre  vie  of  A. 
and  C,  as  before  supposed,  were  conveyed,  should  have  con- 
curred with  F.  in  levying  a  fine  with  proclamations  to  G.  in 
fee,  the  estates  pour  autre  vie  of  A.  and  C.  would  no  longer  be 
considered  as  continuing  interests  to  support  the  contingent  re- 
mainders to  the  first  and  other  sons  of  E.,  but  would  merge ; 
and  the  contingent  remainders  would  consequently  be  destroyed. 

to  the  intention  of  the  parties.  There  are,  however,  some  instances,  where  union  of 
estates  takes  place,  irrespective  of  any  manifestation  of  intention  whatsoever  in  reference 
lo  merger ;  and  merger  is  not  uniformly  the  consequence  of  union  in  such  instances. 
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94.  The  recent  case  of  Hasker  v.  Sutton  is  an  authority  that  ^  ^'°g-  ^0*^- 
the  life  estate,  in  union  with  the  reversion,  by  the  act  of  the 

parties,  is  not  a  continuing  interest  to  support  the  intervening 
contingent  remainders. 

95.  There  the  estate  was  devised  to  A.  for  life,  remainder  to 
the  first  and  other  unborn  sons  of  his  body  in  tail  male,  with 
several  contingent  remainders  over.  The  tenant  for  life  (being 
a  bachelor)  in  order  to  destroy  the  contingent  remainders  con- 
curred with  the  heir  at  law  of  the  testator,  in  a  feoffment  to 
B.  and  his  heirs,  to  the  use  of  A.  and  his  trustee,  in  the  usual 
manner  to  bar  dower ;  and  a  fine  with  proclamations  was 
levied  in  pursuance  of  a  covenant  contained  in  the  deed  of  feoff- 
ment, and  the  uses  were  declared  to  enure  to  A.  and  his  trustee 
to  bar  dower.  The  Court  of  C.  B.  upon  a  case,  sent  by  Sir 
John  Leach,  V.  C.  decided  that  A.  acquired  the  absolute  in- 
heritance in  fee  discharged  from  the  remainders. 

96.  The  same  point  was  decided  in  Doe  v.  Howell.     There  lOBar.  &Cr. 
the  devise,  in  events  which  happened,  was  in  effect  to  A.  the 
testator's  daughter  for  life,  remainder  to  any  child  or  children 

she  might  have,  living  at  her  death.  The  words  of  the  devise 
were,  to  the  testator's  grandson  John,  the  son  of  A.,  and  his 
heirs ;  but  in  case  his  grandson  should  die  before  his  the 
testator's  daughter,  and  she  should  have  no  other  child  living 
at  her  death,  then  his  will  was  that  his  daughter  should  de- 
vise the  said  premises  to  such  persons  as  she  should  think 
proper.  John  survived  the  testator,  but  died  an  infant.  A.  had 
another  son  William,  the  lessor  of  the  plaintiff.  A.  was  the 
testator's  heir  at  law,  and  married  a  second  time,  and  with  her 
husband  levied  a  fine  with  proclamations  and  conveyed  away 
the  property  to  a  stranger,  under  whom,  by  mesne  conveyances, 
&c.  the  defendant  was  in  possession.  The  Court  of  K.  B.  de- 
cided that  during  John's  life,  the  devise  to  the  children  of  A. 
living  at  his  death  was  an  executory  devise,  but  after  his 
death  it  became  a  contingent  remainder,  which  the  fine  had 
destroyed. 

97.(6.)Under  the  present  branch  of  our  subject,  we  again  advert  6-  Union  of  an 
to  the  exception  before  noticed,  that  any  estate  in  the  releasee,  seisin  to  serve 
feoffee,  or  grantee  to  uses,  will  not  be  merged  by  its  momentary  "^es  under stat. 
union  with  the  seisin  ;  as  it  is  transmitted  through  such  releasee,  s.  72. 
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feoffee,  or  grantee,  to  serve  the  uses  to  third  persons;  as  where 
Cheney's  case,    ^_  jg  lessee  for  years,  and  the  reversioner  enfeoffs  him  to  uses, 

cited  4  I.eon.  '' 

234.  S.C.  the  terra   is  not  merged.     But  where  an  estate  by  way  ot  use 

^^oore,       .  p  .  p^pj^j^jg  qP  producing  the  merger,  is  limited  to  such  releasee,  &c. 

of  course  his  term  will  merge ;  but  this  merger  does  not  arise 

from  the  transition  of  the  momentary  seisin,  but  from  the  union 

of  his  term  with  the  new  estate,  limited  to  him  by  way  of  use. 

27  lien.  8.  98.  The  protection  from  merger  above-mentioned  is  afforded 

r   10   s.  9 

by  one  of  the  savings  of  the  statute  of  Uses,  and  it  is  within  the 
equity  of  this  saving,  where  the  seisin  is  not  merely  momentary, 
but  there  are  several  conveyances  making  parts  of  the  same  as- 
surance to  raise  the  uses,  and  one  of  these  conveyances  gives  the 
termor,  an  estate  which  must  remain  in  him  until  the  instru- 
Cro.  Jac.  643.    ments  are  brought  into  complete  operation ;  as  in  Ferrers  v. 

Supr.  Tit.  9.         -^ 

c.i.  S.40.         termor. 

1  Mod.  107.  ib.  99.  So  also  in  Fountain  v.  Cook,  where  it  is  said,  if  a  lessee 
Sut!V.  &  p!^^"  for  years  is  made  tenant  to  the  precipe  for  suffering  a  common 
464.  Ed.  9.        recovery,  that  doth  not  extinguish  his  term  ;  because  it  was  in 

him  for  another  purpose,  to  which  the  whole  Court  agreed. 
7.  Power  of  100.  (7.)  In  Concluding  this  division  ofour  subjcct,  the  reader 

^^"ntmn^o)"*"  ^^  reminded  that  a  general  power  of  appointment,  when  re- 
exist  with  the  fee  served  through  the  medium  of  a  conveyance  under  the  statute  of 

under  a  limita-  .  -ii  ii  r-ij  r     \ 

lion  to  uses.        Uses,  may  co-exist  with  the  absolute  tee  in  the  donee  ot  the 

power,  to  whom,  in  default  of  appointment,  the  fee  is  limited. (a) 

But  not  under     Such  a  power  however  cannot  be  reserved  in  a  conveyance  at 

common^kw!^    common  law,  and  Goodill  v.  Brigham  has  been  supposed  to  be 

an  authority  in  support  of  the  last  proposition.  (Z») 

101.  Where,  however,  an  estate  is  conveyed  to  such  uses  as 
A.  should  appoint,  with  a  limitation  in  default  of  appointment 
See  Cross  t'.        io  B.  in  fee,  and  the  inheritance  upon  B.'s  death  descends  to  A., 
c"c^°36.'^  ^'^"'  it  ^06s  not  appear  to  be  quite  settled,  whether  the  power  will  be 
p.9i.Ed.  1830.  extinguished  by  this  union.     Sir  Edward  Sugden,  in  his  valu- 
able treatise  on  powers,  expresses  an  opinion  in  supj)ort  of  the 
7  Ves.  567.        existence  of  the  power,  conceiving  that  the  case  of  JMaundrtll  v. 
Maundrell,  overruled  the  principle  of  the  decision  of  Cross  v. 
1  Uses,  p.  174.    Hudson,  the  cases,  however,  are  distinguishable.     Mr.  Sanders, 
advertino-  to  a  power  of  revocation  in  a  stranger,  and  that  such 

(a)  Ray  V.  Pung,  ^  Mad.  310.    5  B.  &  Aid.  561.  S.  C. 

(b)  1  Bos.  &  Pul.  19-2.    See  Vol.  IV.  Tit.  32.  c.  13.  s.  7. 
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stranger  cannot  release  or  extinguish  it,  adds,  "  But  if  the  donee 
of  the  power,  in  this  case,  should  acquire  the  fee  simple  of  the  es- 
tate, the  power  would  become  unnecessary,  and  would  be  conse- 
quently extinguished."  Mr.  Sanders,  however,  does  not  cite  any 
authority  in  support  of  his  opinion. 

102.  But  the  absorption  of  the  power  in  the  fee,  when  in  the 
same  person,  does  not  properly  fall  within  the  learning  of  mer- 
ger, but  of  extinguishment :  for  the  power  is  not  an  estate,  and 
merger,  as  we  have  seen,  results  from  the  union  of  two  or  more 
estates. 

103.  We  proceed,  in  the  fourth  and  last  place,  to  consider  the  IV. Consequen- 
consequences  of  merger;  and  first  upon  the  party  whose  estate  i.  On  the  party 

ismeroed.  whose  estate  is 

'^  merged. 

104.  When  there  are  charges  upon  the  reversion,  and  the  pre- 
ceding estate  is  merged  therein,  and  the  reversion  becomes  the 
estate  in  possession,  the  charges  are  accelerated.     Thus,  before 

the  statute  3  &  4  Will.  4.  c.  74.  s.  39.,  where  tenant  in  tail  Supr.  s.  64.  See 

Errington  v. 

levied  a  fine  with  proclamations,  and  the  reversion  in  fee  subse-  Errington, 

quently  descended  upon,  or  was  purchased  by  him  encumbered, 

the  base  fee  acquired  by  the  fine  merged  in  the  reversion;  so  Roew. Baid- 
1  111  1  •  11  were,  5  T.  R. 

that  as  regarded  the  party  whose  interest  was  merged,  he  must  109.  per 
have  sustained  all  the  consequences  of  merger ;  the  rule  being     "'^    venyon. 
that  a  man  shall  not  derogate  from  his  own  act. 

105.  But  by  section  39  of  the  above  statute,  the  base  fee  be- 
comes enlarged  to  an  absolute  fee,  and  the  reversion  is  entirely 
excluded,  and  the  consequence  would  seem  to  follow,  that  the 
charges  on  the  reversion  are  annihilated. 

106.  So  also  where  a  condition  is  annexed  to  the  estate  merged,  1  Inst.  218.  b. 

...  J  .        Mounson  v 

the  merger  of  the  estate  extinguishes  the  condition  :  and  again.  West,  Gouldsb. 
where  tenant  for  years  takes  a  conveyance  of  the  freehold  or  in- 
heritance subject  to  a  condition,  if  the  condition  takes  effect  to 
defeat  the  estate,  the  term  will  not  be  revived,  (a) 

107.  Thus  where  lessor  mortgaged  the  reversion  in  fee  to  the  3  Leon.  6.  pi. 
lessee  for  years,  and,  at  the  day  for  payment  of  the  money,  he  paid 

the  money  ;  it  was  holden  that  the  lease  for  years  was  not  revived, 
but  utterly  extinct. 

108.  (2.)  Secondly,  with  respect  to  third  persons  having  in-  2.  With  respect 

to  third  persons 
(u)  The  consequences  are  the  same  in  the  case  of  extinguishment  of  copyhold.     See 
4  Co.  31.  a.    Walk.  Cop.  [356]. 
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having  interests 

derived  out  of 

the  estate 

merged. 

Infra,  ss.  113 — 

116. 


1  inst.  338.  b. 


3  T.  R.  393. 
Stokes  f.  Rus- 
sell, lb.  678. 
8  Rep.  92. 
1  Inst.  338.  b. 


1  Moor.  94. 
Thorn  v.  Wool- 
combe,  3  15ar. 
&  Adol.  586. 


7  Ring.  745. 
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terests  derived  out  of  the  estate  merged.  In  such  cases  equity 
interferes  in  their  behalf  to  preserve  the  benefit  of  the  charge  or 
other  interest,  although  at  law  merger  takes  place. 

109.  Thus,  if  tenant  for  life  makes  a  lease,  grants  a  rent 
charge,  or  confesses  a  judgment,  and  afterwards  the  reversion 
descends  upon  or  is  purchased  by  him,  the  lease  and  the  charges 
remain  for  the  benefit  of  the  persons  entitled  thereto. 

110.  The  case  of  Webb  i?.  Russell,  illustrates  the  preceding 
observation.  There  William  Stokes  and  Richard  Webb,  de- 
scribed to  be  the  mortgagee  of  the  premises,  demised  them  in 
1780  to  Russell  for  eleven  years,  from  the  29th  of  September, 
at  the  yearly  rent  of  200/.  payable  to  Stokes  and  his  assigns. 
Webb,  at  the  time  of  granting  the  lease,  was  possessed  of  the 
premises  for  the  residue  of  an  unexpired  term  of  ninety-nine 
years,  commencing  on  the  24th  of  June,  1770,  subject  to  an 
equity  of  redemption  in  Stokes.  Russell  entered  into  possession 
under  his  lease.  In  1781,  Medley,  the  reversioner  in  fee,  con- 
veyed the  reversion  expectant  upon  the  ninety-nine  years  lease  to 
Stokes  and  Morgan  Thomas,  who  conveyed  it  to  Thackeray  in 
trust  for  Webb,  subject  to  a  proviso  for  redemption  on  payment 
of  a  certain  sum  and  interest  by  Stokes  to  Webb.  In  1785, 
Webb  died,  who,  by  his  will,  bequeathed  all  his  worldly  estate 
to  the  plaintiff,  whom  he  appointed  executrix,  and  who  claimed 
the  reversion  for  the  residue  of  the  ninety-nine  years  term,  sub- 
ject to  the  equity  of  redemption  in  Stokes,  and  to  the  money 
thereupon  secured  to  Webb  as  legatee.  By  lease  and  release  of 
the  12th  and  13th  of  February,  1787,  Thackeray  released  to  the 
plaintifi'  the  reversion  of  the  premises  in  fee,  freed  from  all  equity 
of  redemption ;  whereby  she  became  seized  of  the  reversion  in 
fee,  expectant  upon  the  term  of  eleven  years.  The  Court  of  C.  B. 
held  that  the  term  of  ninety-nine  years  merged  in  the  reversion 
in  fee,  so  that  the  reversion  of  the  term  of  eleven  years,  which 
was  an  underlease  granted  out  of  the  ninety-nine  years  term  was 
gone ;  and  with  it  the  rent  incident  thereto ;  but  that  the  under- 
lease continued,  discharged  of  the  rent  and  covenants,  except  by 
force  of  the  personal  contract. 

111.  In  Burton  v.  Barclay  the  reader  will  see  a  case  in 
which  the  doctrine  of  Webb  v.  Russell  was  discussed  ;  but,  from 
the  peculiar  circumstances  of  which,  the  reversion  of  the  original 
lease  was  held  not  to  have  passed  to  the  lessor,  so  as  to  merge. 
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1 12.  The  statute  4  Geo.  2.  c.  28.  s.  6.  remedies  the  legal  con- 
sequences of  surrender  of  leases  upon  renewal  in  certain  cases. 
It  authorises  the  renewal  of  the  original  lease,  without  a  sur- 
render of  the  under-leases,  and  gives  the  ground  landlord,  the 
original  lessees,  and  the  under-lessees,  the  same  mutual  remedies 
that  they  would  have  had  if  no  surrender  had  been  made.  A 
similar  provision  is  contained  in  the  statute  39  &  40  Geo.  3. 
c.  41.  which  enables  bishops  to  renew  leases,  by  subdividing 
tenements  and  apportioning  rents. 

113.  It  may  here  be  observed,  that  in  order  to  protect  the  Equitable 

interests  of  third  persons,  having  charges  upon  the  estate  which 

has  been  destroyed  at  law  by  merger,  equity  will,  in  some  cases,  Sup.  Tit.  8. 

,-••,••         f       1  •  f  *l,     c.  2.SS.  47.48. 

interpose  Its  peculiar  jurisdiction,  by  decreeing  possession  ot  the  p^jj,,^  ^  P^^^. 
lands,  for  the  period  of  the  estate  merged,  or  a  conveyance  to  by.  Fmch,  220. 

'  .  3  Prest.  Con. 

revive  the  legal  estate,  according  to  circumstances,  so  as  to  319.  Ed.  3.  and 
answer  the  purposes  of  justice.     And,  it  is  immaterial,  whether  Liwf3p!'will. 
the  estate  charged  with  the  trust  merges  in   the  estate  which  328. 
the  trustee  has  in  his  own  right,  or  the  estate  which  the  trustee 
holds  in  his  own  right,  merges  in  the  estate  vested  in  him  as 
trustee,  or  by  direct  conveyance,  or  by  descent  upon  him  as  heir 
at  law  of  a  deceased  trustee ;  a  court  of  equity  will  relieve  in 
either  of  these  cases. 

114.  In  Saunders  v.  Bournford,  John  Allen,  seised  in  fee,  Fincli  424. 
granted  a  terra  of  one  thousand  years  to  Richard  Saunders,  and 
covenanted  for  further  assurance :  Richard  Saunders,  upon  the 
marriage  of  his  son  John,  assigned  the  residue  of  the  term  to 

him.  In  1662  John  Saunders  assigned  the  term  to  Thomas 
Harris  and  John  Allen,  upon  certain  trusts  for  the  benefit  of  his 
wife  and  children.  John  Allen  the  trustee  was  grandson  of  the 
original  lessor;  and,  when  the  assignment  was  made  to  him, 
was  seised  of  the  reversion  in  fee.  The  beneficial  interest  in 
the  term,  by  mesne  assignment,  became  vested  in  Nicholas 
Saunders  the  plaintiff';  and  upon  the  claim  by  Isabella  Allen, 
the  heir  at  law  of  John  Allen,  the  original  lessor  to  a  moiety,  on 
account  of  the  merger  which  took  place  in  that  moiety  by  the 
assio-nment  in  1662  to  Thomas  Harris  and  John  Allen,  Lord 
Nottingham,  C.  decreed  that  Nicholas  Saunders  the  plaintiff 
should  hold  the  premises   notwithstanding  the  merger  of  the  See  also  Duke 

,  P       ,  of  Norfolk's 

moiety,  and  that  the  hen-  at  law  should  make  a  lurther  assurance  case,  3  Ch.  Ca. 
of  the  residue  of  the  terra.  s.'^i'g!"^'^" 
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115,  In  further  illustration  of  the  doctrine  now  under  consi- 
deration, the  case  stated  in  the  next  section,  and  which  recently 
occurred  in  practice,  may  be  adduced  as  furnishing  an  instance 
of  merger  at  law  of  a  fractional  part  of  two  estates  meeting  to- 
gether in  the  same  person  in  different  rights,  each  estate  being 
held  in  trust  for  third  persons. 

116.  In  the  case  alluded  to,  and  which  is  by  no  means  of  un- 
frequent  occurrence.  A,  being  seised  in  fee,  conveyed  an  estate 
to  the  use  of  B.  and  C.  for  one  thousand  years,  in  trust,  for 
raising  portions,  and  subject  thereto,  to  the  use  of  himself  in  fee. 
A.  by  his  will,  made  some  time  after  the  settlement,  devised  the 
estate  to  C.  and  D.  in  fee,  upon  trusts,  and  died.  By  the  union 
of  the  one  thousand  years'  term,  of  which  C.  was  trustee  jointly 
with  B.,  with  the  inheritance  devised  to  him  and  D.  as  joint 

Vide  siipr.  Vol.  tenants  in  fee,  merger  of  the  term  took  place  in  the  moiety  of 

1.  p.  361.  per       /^  i  11  •         1  1 

Lord  C.  13.         ^-)  ^"d  a  consequent  severance;  and    the   term    ni  the  other 

Gilbert.  moiety  continued  a  subsisting  legal  interest  in  B.    But,  notwith- 

standing this  merger  of  the  term  at  law  in  a  moiety,  the  Court 
In  re  Frank,       of  Chancery  directed  the  parties  entitled  to  the  inheritance  to 

15  Aug.  1832.  ,  .       ,  .,.,,, 

MS.  restore  the  term  m  the  moiety  which  had  merged  ;  and  to  execute 

such  conveyances,  as  would  legally  secure  the  equitable  charges 
upon  the  entirety  of  the  estate,  comprised  in  the  original  term. 

117.  If  in  the  above  case  the  term  had  been  satisfied,  and 
attendant  upon  the  inheritance,  the  consequence  would  have 
been  an  absolute  destruction  of  the  term  in  a  moiety  of  the  es- 
tate; and  the  term  in  the  other  moiety  only  would  have  remained 
attendant  upon  the  inheritance. 

3.  Consequen-         118.  (3.)  In  the  third  place,  the  consequences  of  merger  affect- 

ces  upon  the  .  1  •        1  i  1  •  i  •    1       1 

estate  in  which    ing  the  estate  vvheiein  the  merger  takes  place,  or  in  which  the 
tateirabsorbe'd    ^^^erged  estate  is  absorbed,  remain  to  be  noticed. 

119.  As  before  observed  in  the  instance  of  a  particular  estate 

merging  in  the  reversion,  the  reversion  is  accelerated  ;  and  not 

only  are  the  charges,  which  originally  attached  upon   it  accele- 

Sup.  s.  104.       rated,  but  the  charges  affecting  the   particular  estate  will  also 

attach  upon  the  reversion. 
2  Bulst.  42.  46.       120.  Thus  in   Errington  v.  Errington,  it  was  said  by  Dod- 
Bidduiph,  dridge,  J.,  if  tenant  for  life  grants  a  rent-charge,  and  he  in  re- 

36o'^°Toinr'ed    ^^"^"^^on  also  grants  a  rent-charge,  and  the  tenant  for  life  sur- 
Symonds  v.        renders  to  the  reversioner,  the  land  shall  now  be  presently  charged 

Cudmore, 

4Mod.  i.s.  c.  with  two  rents. 
1  Salk.  338. 
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121.  The  consequences  of  merger  upon  the  estate  in  which 
the  merged  estate  is  absorbed,  may  be  further  noticed  in  the 
instance  of  descent.  As  where  an  estate  for  two  or  more  lives 
is  granted  to  A.  and  her  heirs,  which,  upon  her  death  being  a 
descendible  freehold,  devolves  upon  B.  her  son  as  her  heir  at 
law,  and  is  descendible  to  him  and  his  \\q\xs  ei  parte  materna ; 
afterwards  the  reversion  in  fee,  immediately  expectant  on  the 
lease  for  lives,  descends  upon  B.  ex  parte  paterna,  the  estate  for 
lives  is  merged;  and  the  whole  fee  becomes  descendible  ex  parte 
paterna,  and  so  e  converso. 

122.  Ao-ain,  where,  before  the  recent  statute  for  abolishing  3  &4  Will.  4. 

»        '  '  ^  c.  74.  s.  39. 

fines  and  recoveries,  tenant  in  tail  ex  parte  materud,  converted  gge  i  Atk.  480. 

the  estate  tail  into  a  base  fee,  and  the  reversion  in  fee  descended  f^"f ^  cajjj"^' 

upon  him  ex  parte  paterna,  or  he  purchased  the  reversion  in  fee,  ^'*^- ^'^'g^ 

the  base  fee  merged  :  and  the  reversion  in  fee,  thus  accelerated 

into  possession,  was  descendible  ex  parte  paterna. 

123.  But  by  that  statute,  the  law  is  now  altered  in  the  above 
case,  for  the  base  fee,  as  before  noticed,  is  enlarged  into  a  fee 
simple  absolute,  and  it  is  conceived  such  fee  simple  will  be 
descendible  in  the  course  of  descent  which  governed  the  base  fee, 
that  is,  ex  parte  materna. 

124.  But  if  the  tenant  in  tail  ex  parte  materna\\?>idi,  in  the  case 

last  supposed,  suffered  a  common  recovery,  as  he  thereby  only  Canh.  HO-l. 
enlarged  the  estate  tail  into  a  fee,  that  fee  would  be  descendible 
ex  parte  materna;  but  this  case  does  not  involve  the  doctrine 
of  merger. 

125.  The  various  examples  before  adduced,  will  abundantly 
suffice  to  show  the  consequences  of  merger  upon  the  party  whose 
estate  is  merged,  upon  the  persons  having  interests  derived  out 
of  such  estate,  and  upon  the  estate  in  which  the  merged  estate 
is  absorbed.  The  consequences  of  extinguishment  will  be  found 
closely  resembling  those  of  merger,  as  will  be  seen  from  the  fol- 
lowing pages. 

126.  V.  Extinguishment,  as  before  observed,  materially  differs  V.  Extinguish- 

•  1    I      •  c  ment. 

from  merger,  the  former  denotmg  the  annih nation  ot  a  collateral  sup.  s,  4. 
subject,  right  or  interest  in  the  estate,  out  of  which  it  is  derived, 
while  the  latter  is  the  absorption  of  the  less  in  the  greater  of 
two  or  more  estates.  Nevertheless  the  learning  of  the  one, 
is  so  closely  analogous  to  the  principles  which  govern  the 
other,  that  a  treatise  on  merger  would  be  very  defective,  which 
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did  not,  in  some  measure,  exhibit   the   learning  of  extinguish- 
ment.' 

Sup.ss.4. 106.        127.  In  addition   to  the  remarks  aheady  made,  some  further 

s.  31.  Til.  28.    observations  will  now  be  offered  upon  this  latter  subject  in  con- 

c.3,ss.3,4,&c.  eluding  the  present  chapter. 

Philhpsv.  128.  When  the  leg-al  estate  and  equitable  ownership  unite  in 

Bridges,  3  Ves.  ="  ^  .... 

120.  126.  per      the  same  person  in  the  same  right,  the  latter  is  extinguished  in 

right  r.  Wells,'    the  former,  the  maxim  being,  that  a  man  cannot  be  a  trustee  for 

y°"^"  y^^  r    ^^i'^self.      The    same  maxim  is  applicable  to  the   extinguish- 

Videsup.  Tit.    mcnt   of  equitable  charges  in    the   legal  ownership    uniting  in 

12.  c.  2.  s.  34.    ^i^g   same  person  in  the  same  right  as    will    be  noticed  in  a 

future  page. 

Wade  ?j.  Paget,       129.  A  further  illustration  of  the  effects  of  extinguishment  is 

GoodriHitt)        afforded  in  the  learning  of  descents.     Thus  where  the  legal  fee 

Wells,  ubi.  sup.  descends  ex  parte  paterna,  upon  a  person  seised  in  fee  of  the 

Selbyt).  Alston,  r  1  >       1  f^ 

3  Ves,  339.        equitable  ownership  ex  parte  materna;  in   such  case  the  legal 
estate  will  govern  the  course  of  descent. 

130.  So  again  where  the  reversion  in  fee  ex  parte  paterna  de- 
scends upon  a  person  seised  of  a  rent-charge  in  fee  ex  parte 

See  also  Good-    materna,  the  latter  will  be  extinguished,  to  the  exclusion  of  the 

title  V.  White,  ,  i  i     • 

15  East,  174.     maternal  heirs. 

Etvid.  sup.  131.  On  the  extinguishment  of  powers  the  reader  is  referred 

^^'    '      '      *  to  title  XXXII.  chapter  XIX.;  where  he  will  find  that  branch 

of  the  subject  now  under  consideration,  fully  discussed. 
Extinguishment       132.  We  shall  Conclude  with  noticing  some  important  distinc- 
of  charges.         tions  in  reference  to  the  extinguishment  of  charges  by  the  union, 

in  the  same  person,  of  the  charge,  with  the  lands  upon  which  the 

charge  is  imposed. 
Where  the  133.  First,  where  the  person  entitled  to  the  charge  acquires 

cha"rte°has'onl     ^"^Y   ^   partial   interest  in   the   land,  the   charge   will   not   be 
a  partial  interest  extinpfuished  or  Suspended,  beyond  the  extent  of  the   owner's 

in  the  land.  .  ^  .„  ^  ,  ,       .  •  .       ,    .         , 

interest,   as  will  appear  irom  the  authorities  cited  m  the   note 

below,  {a) 
W^herehe  pur-        134.  Secondly,  if  the  owner  of  the  charge  purchases  the  in- 
chasesthe  tee.     j^eritauce  in  fee,  or  acquires  it  by  devise  or  descent,  the  personal 
Chester  v.  representatives,  in  the  absence  of  any  intention  in  the  owner  of 

the  inheritance  to  keep  the  charge  on  foot,  cannot  enforce  the 

charge  against  the  real  representative. 

(a)  Clarke  r.  Rutland,  Lane  111.    Chester  v.  Willes,  Amb.  246.     Trice  v.  Seys, 
IJarn.  Ch.  Ca.  120.  126. 
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135.  Thus  in  the  recent  case  of  Astlcy  v.  Milles,  Richard  '  ^'"i-  '^^a- 
Milles,  being  tenant  for  life  of  estates  settled  in  strict  settlement, 
bouojit  up  some  of  the  charges  upon  the  estate,  and  had  them 
assigned  to  a  trustee  in  trust  for  himself.  In  November  l!Sl8, 
he  purchased  the  reversionary  interest  in  the  estate  of  his  grand- 
son Lord  Sondes,  who  was  tenant  in  tail  next  in  remainder,  and 
they  suffered  a  recovery,  the  uses  of  which  were  declared  to 
enure  to  Richard  Milles  in  fee.  In  the  following  December 
Richard  Milles  made  his  will,  devising  the  estate  so  purchased 
(subject  to  the  charges  that  might  be  subsisting  thereon  at  the 
time  of  his  death,)  in  strict  settlement ;  and  he  appointed  his 
wife  Mary  Elizabeth  Milles,  his  sole  executrix  and  residuary 
legatee.  By  the  death  of  Richard  Milles,  the  limitations,  prior 
to  the  remainder  in  tail  recently  in  Lord  Sondes,  failed.  Upon 
a  bill  filed  by  the  personal  representatives  of  the  widow  and 
executrix  of  Richard  Milles,  to  have  the  charges,  purchased 
by  him,  raised  out  of  the  estates.  Sir  John  Leach,  M.  R. 
decided  that  the  charges  merged ;  and  parol  evidence  was 
admitted  in  support  of  the  presumption  that  the  testator  in- 
tended to  discharge  the  estates,  and  not  to  devise  them  cum 
onere. 

13G.  Again,  in  Tyler  ^^  Lake,  Henry  Lord  Teynham  by  his  4Sim.  35i. 
will  devised  his  real  estates  to  his  brother  the  Honourable  John 
Roper  in  fee,  charged  with  1000/.,  which  he  gave  to  him  in  trust 
for  the  separate  use  of  his  sister  Catherine  Tyler  for  life  ;  and 
after  her  death  as  she  should  by  will  apoint,  and  in  default  of 
appointment,  to  be  retained  by  his  brother  for  his  own  use.  'I'he 
testator  died  in  1800,  leaving  his  brother  John  his  heir,  who  be- 
came Lord  Teynham,  and  who  by  his  will  devised  the  estates  to 
trustees  in  trust  for  Catherine  Tyler  and  Charles  H.  Tyler,  as 
tenants  in  common  in  lee,  subject  to  his  debts,  &c.  and  all  in- 
cumbrances affecting  those  estates.  By  a  codicil  he  directed  his 
personal  estate  to  be  first  applied  in  payment  of  his  debts,  &,c. 
After  his  death  the  trustees  conveyed  the  estates  to  Catherine 
Tyler  and  Charles  H.  Tyler,  as  tenants  in  common  in  fee,  subject 
to  the  1000/.  and  to  the  debts  and  legacies  of  John  Lord  Teyn- 
ham. They  having  agreed  to  make  partition,  one  moiety  of  the 
estates  was  conveyed  to  Catherine  Tyler  in  fee,  subject  to  a 
term   for  indemnifynig  Charles  H.  Tyler   from  the  1000/.;  and 
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Thomas  v. 

Kemeys, 

2  Vein.  348. 

Forbes  v. 

iMoffatt, 

18  Ves.  384. 


Infants. 
Powell  V.  Mor- 
gan, 2  Vern.  90. 
Thomas  v. 
Kenieys,  ubi 
sup. 

Lunatics. 
Compton  V. 
Oxenden,  4 
Bro.  C.  C.  397. 


Distinctions  as 
to  the  quantity 
of  interest  of  the 
person  paying 
off  charges. 


AVhen  owner  of 
partial  interest 
in  lands  pays 
off'  a  charge. 


Where  he  is 
tenant  in  tail. 
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the  other  moiety  was  conveyed  to  him  in  fee.  Catherine 
Tyler  afterwards  mortgaged  her  moiety  in  fee,  and  by  her 
will,  without  referring  to  the  1000/.,  disposed  of  her  personal 
estate  in  general  terms.  Upon  a  question  whether  the  charge 
merged  in  the  fee.  Sir  L.  Shadwell,  V.  C.  decided  in  the 
affirmative. 

137.  But  if  there  is  evidence  of  the  intention  of  the  owner 
of  the  fee  that  the  charge  should  not  merge,  or  where  the  party 
is  incapable  of  expressing  any  intention,  and  it  appears  to  the 
Court  to  be  most  advantageous  to  him  that  the  charge  should 
continue,  in  such  cases,  the  charge  will  not  sink. 

138.  Thus,  if  an  infant  is  entitled  to  a  charge  and  the  in- 
heritance descends  upon  him,  in  that  case,  during  infancy,  the 
charge  will  not  be  extinguished,  to  the  prejudice  of  the  infant's 
executors  or  administrators,  in  favour  of  the  heir. 

139.  This  exception  is  not  made  in  respect  of  the  estate  of 
a  lunatic  ;  for  if  a  charge  upon  his  real  estate  devolves  upon 
him,  it  shall  sink  for  the  benefit  of  the  heir :  the  maxim  being, 
that  there  is  no  equity  between  the  heir,  and  the  personal  re- 
presentative      a  lunatic. 

140.  Thirdly,  we  notice  some  further  distinctions,  in  reference 
to  the  duration  or  quantity  of  interest,  which  the  person  paying 
ofj^  a  charge  has  in  the  estate  charged ;  that  is,  where  he  has 
only  a  freehold  interest,  and  where  an  estate  of  inheritance  in 
fee  or  in  tail. 

141.  Thus  where  a  tenant  for  life,  or  tenant  in  tail  after  pos- 
sibility of  issue  extinct,  pays  off"  a  charge,  in  the  absence  of  inten- 
tion to  the  contrary,  the  charge  will  continue  for  the  benefit  of 
his  personal  representatives ;  and  notwithstanding  the  reversion 
in  fee  is  vested  in  the  tenant  for  life,  there  being  an  intervening 
estate. (a) 

142.  But  where  the  charge  is  paid  off  by  the  tenant  in  tail 
having  power  of  alienation,  the  presumption  will  be,  that  he  in- 
tended to  exonerate  the  estate,  unless  there  exists  evidence  of  a 
contrary  intention,  {b) 


(a)  Shrewsbury  7).  Shrewsbury,  1  Ves.  .1.227.  Earl  of  Buckingham  i'.  Ilobart,  3 
Swanst.  186.  199.  per  Lord  Eldon.     Vid.  sup.  Vol.  I.  p.  420. 

(ft)  Wyndham  v.  Lord  P^gremont,  Anib.  753.  Jones  v.  Morgan,  I  Bro.  C.  C.  206. 
3  Swanst.  199. 
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143.  So,  a  fortiori,  if  the  charg-e  be  paid  off  by  the  tenant  in  ^vhere  he  is 
'    -i  '  ,  ,        .  ''-■"^r'' '"  fee. 

fee  simple.     In  order  therefore  to  keep  up   the  charge,  there 

should  be  an  assignment  of  the  incumbrance,  or  a  declaration  of 

an  intention  to  keep  it  on  foot,  (a) 

(a)  Cliandos  v.  Talbot,  2  P.  Will.  602-4.  For  further  information  on  the  subjects 
of  meiger  and  extinguisiiment,  see  Viner's  Abridgment  under  those  titles,  and  Mr. 
Preston's  third  volume  of  Conveyancing, 
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